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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOHN DAVID STOCKMAN,

Petitioner,
CASE NO. 2:10-CV-14860
V. HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE
MARY BERGHUIS,

Respondent.
/

OPINION AND ORDER DENYING THE PETI TION FOR WRIT OF HABEAS CORPUS
AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY OR LEAVE TO
APPEAL IN FORMA PAUPERIS

John David Stockman, (“Petitioner”), confined at the Chippewa Correctional Facility in
Kincheloe, Michigan, seeks the issuance of i @frhabeas corpus pursuant to 28 U.S.C. § 2254.
In hispro seapplication, petitioner challenges his convictionsaaf counts of first-degree criminal
sexual conduct, M.C.L. 8 750.520b(1)(a), and anent of accosting a child for immoral purposes,
M.C.L. 8 750.145a. For the reasons stated below, the petition for writ of habeas corpus is DENIED.

I. Background

Petitioner was convicted of the above offenfedlewing a jury trial in the Wayne County
Circuit Court. The child complainant lived withfrggandmother, Joyce Baldwin-O’Dell, grandfather,
Lee Baldwin, mother, Jody Baldwin-Roby, and ardea named Mark Stabler who occupied the
basement of a house located in Dearborn Heights, Michigan. (Tr. 9/25/2003, pp. 18, 58-59).
Petitioner frequented the house and had a pridraethip with the child complainant’s mothdd.(
pp. 20, 61-62, 71). On the day in question, petitiovees at the house when Joyce Baldwin-O’Dell

borrowed his truck to take someone home go to the doughnut shop. (Tr. 9/23/2003, pp. 74-75).
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The child complainant testified that while heagdmother was gone, she was left alone with the
petitioner. (d., p. 35). Petitioner alleges that the occupant of the basement was present at all times.
The child complainant testifietthat while in the livingroom watching T.V., petitioner pushed her
down on the couch, removed his clothing, and told her to “get th,’pp. 23, 32-34). She also
testified that he later removed her Power Puf§sliand panties, pushed her on the bed in her room,
removed his clothing, argbt on top of her.1d., pp. 37-38). He also licked the area where the “pee
pee” comes outld., pp. 39-40). He also retrieved a baster, “gravy thing,” from the kitchen and “put
that up here...[pointed to her genital area].” Whéedsvhat that area is used for, the child witness
indicated for “using the bathroom...where pee pee comes old.,]pp.26-27).

Dr. Hon Lee testified at petitioner’s trial that he examined the victim for sexual abuse, but his
examination turned up no evidengktrauma or sexually transmitted disease. Dr. Lee could not
determine from his examination whether an objedtlieen inserted into the victim’s genital area.

Dr. Lee testified that he would not normally see evidence of cunnilingus during a medical
examination. Dr. Lee testified that he might oghtinot see some kind of injury if an object had
been inserted into the victim's vagina. Dr. Lee testified that the examination of the victim was
normal but he could not rule out sexual abuse lscafithe passage of #nbetween the abuse and

the examination. (Tr. 9/25/03, pp. 105-09). Followingry trial, petitioner was convicted of two
counts of CSC 1 and accosting a minor for immoral purposes.

Petitioner’s conviction wa affirmed on appeaPeople v. StockmamlNo. 251711, * 3-4
(Mich.Ct.App. March 22, 2005)y. den.404 Mich. 906, 705 N.W. 2d 131 (2005).

Petitioner subsequently filed a post-conwaatimotion for relief from judgment pursuant to

M.C.R. 6.500¢t. Seq.which the trial court denie®eople v. StockmaNo. 03-007369-01 (Wayne



County Circuit Court, February 10, 2006). ThecMgan Court of Appeals denied petitioner’s
application for leave to apped&leople v. Stockmaho. 269343 (Mich.Ct.App. October 11, 2006).

The Michigan Supreme Court remanded the casetbdbk Michigan Court oAppeals, to consider
whether affidavits submitted by Dr. Hon Lee and Mark Richter raised a “significant possibility

that petitioner was actually innocent.” Appellabeinsel earlier obtained th#idavits from Dr. Lee,

who testified at trial, and Dr. Mk Richter, who did not testify at trial but who signed an affidavit
provided to him by appellate counsel after a consultation. The Michigan Supreme Court denied
petitioner’s application for leave to appeal with respect to his remaining cRémgle v. Stockman,

478 Mich. 923, 732 N.W. 2d 903 (2007). On remandMiahigan Court of Aopeals held that the
affidavits from Drs. Lee and Richter did not establish petitioner’'s actual innodeecple v.
Stockman,No. 278901 (Mich.Ct.App. December 18, 2008)he Michigan Supreme Court
subsequently remanded the case to the trial court to conduct an evidentiary hearing concerning
petitioner’s claims tat counsel was ineffective for failing to investigate and present evidence that
the victim’s allegations were medically impossititeople v. Stockmad85 Mich. 981, 774 N.W.

2d 920 (20009).

Pursuant to the order, the trial judge conducted an evidentiary hearing. At the evidentiary
hearing, both Drs. Lee and Richter admitted that they had not read the child complainant’s trial
testimony and had based their affidavits on gsumption of a “deep” sexual penetration with the
turkey baster. The trial judge denied petitionpost-conviction motion, finding that the doctors had
disavowed their affidavits thdte victim’s medical testimony was medically impossible and held that
it was not unreasonable for trial counsel to relytantrial testimony of Dr. Lee that there was no

trauma to the child complainant’s vaginal area @eoto support his theory that the charges had been



fabricated. (Tr. 4/29/10, pp. 99-109). Followithg remand, the Michigan Supreme Court denied
petitioner leave to apped&eople v. Stockmad87 Mich. 851, 784 N.W. 2d 210 (2010).
Petitioner now seeks a writ of habeas corpus on the following grounds:

|. Mr. Stockman was denied hi% &nd 14 amendment right to effective
assistance of counsel where defense failed to investigate and present medical
testimony that the child complainant’s allegations are medically implausible, as
described in the testimony of Drs. Lee, Richter and Nazer...

Il. The prosecutor's comments in closing arguments violated Mr. Stockman'’s fifth
and fourteenth amendment right to remain silent and irrevocable tainted the fact
finding role of the jury.

ll. Mr. Stockman was denied hig'@nd 14 amendment right to confrontation
when the trial court failed to administer the oath and promise to tell the truth to
Joneisha Baldwin.

IV. The due process clause of thé" dnendment was violated to the extent that
the state failed to supply the defense with a video tape of the “Kid’s Talk”
interview and the Child Protective Order for trial in violation of Brady v Maryland
[sic].

V. The prosecution failed to present sufficient evidence of guilt beyond a
reasonable [sic] in violation of the due process clause of the fourteenth
amendment...

VI. The trial court violated the eight and fourteenth amendments in imposing
sentencing above the sentencing guideline range and by using the same basis for
the departure as the basis used to score the base level departed from...

VII. The trial court’s sentence imposing additional penalties for factors not
specifically found by the jury violates the sixth amendment...

VIII. Mr. Stockman was denied his sixth and fourteenth amendment right to the
effective assistance of counsel where trial counsel failed to (A) object to the “Bad
Man” evidence, and; [sic] (B) seek DNA or other forensic testing of the turkey
baster...

IX. Mr. Stockman asserts that his actual innocence overcomes procedual [sic] bars
in habeas claims Il through VIII, as well as providing a substantive claim entitling
him to relief.



Il. Standard of Review
28 U.S.C. § 2254(d), as amended by The Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), imposes ttidlowing standard of review for habeas
cases:
An application for a writ of habearpus on behalf of a person in
custody pursuant to the judgment @tate court shall not be granted
with respect to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim—
() resulted in a decision that was contrary to, or
involved an unreasonable amgaltion of, clearly established
Federal law, as determined by the Supreme Court of the
United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

A decision of a state court is “contrary to” clearly established federal law if the state
court arrives at a conclusion opposite to tieached by the Supreme Court on a question of
law or if the state court decides a case diffidly than the Supreme Court has on a set of
materially indistinguishable fact®Villiams v. Tayloy 529 U.S. 362, 405-06 (2000). An
“unreasonable application” occurs when ‘@stcourt decision unreasonably applies the law
of [the Supreme Court] toéfacts of a prisoner’s cased’ at 409. A federal habeas court
may not “issue the writ simply because th@irt concludes in its independent judgment that
the relevant state-court decision applied clearly established federal law erroneously or
incorrectly.”ld. at 410-11.

The Supreme Court has explained that “{&dleral court’s collateral review of a

state-court decision must be consistent w\iitd respect due state courts in our federal

system.”Miller-El v. Cockrell 537 U.S. 322, 340 (2003). The “AEDPA thus imposes a
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‘highly deferential standard for evaluating staburt rulings,’and ‘demands that state-court
decisions be given the benefit of the doubRé&nico v. Left130 S. Ct. 1855, 1862
(2010)(quoting_indh v. Murphy521 U.S. 320, 333, n. 7 (199Wpoodford v. Viscott37
U.S. 19, 24 (2002)er curian)). “[A] state court’s determination that a claim lacks merit
precludes federal habeas relief so longfasminded jurists could disagree’ on the
correctness of the state court’s decisiaddrrington v. Richter 131 S. Ct. 770, 786
(2011)(citingYarborough v. Alvaraddb41 U.S. 652, 664 (2004)). The Supreme Court has
emphasized “that even a strong case for frelees not mean the state court’s contrary
conclusion was unreasonabléd: (citing Lockyer v. Andrade538 U.S. 63, 75 (2003)).
Furthermore, pursuant to § 2254(d), “a habeas court must determine what arguments or
theories supported or...could have supported, #te sburt’s decision; and then it must ask
whether it is possible fairminded jurists couldaljree that those arguments or theories are
inconsistent with the holding in a prior decision” of the Supreme Clourt.
l1l. Discussion

A. Claims # 1 and # 8. The ineffective assistance of counsel claims.

The Court will consolidate petitioner’s firand eighth claims for judicial economy.
In his first claim, petitioner alleges that trtalunsel was ineffective for failing to investigate
and present medical testimony that the child complainant’'s allegations were medically
implausible, as described in the affidavits of Drs. Lee and Richter. In his eighth claim,
petitioner contends that trial counsel was ineffective for failing to object to “bad man”
evidence and for failing to seek DNA or other forensic testing of the turkey baster.

In Strickland v. Washingtod66 U.S. at 668 (1984), the Supreme Court established



a two-pronged test for determining whether a criminal defendant has received ineffective
assistance of counsel. First, the convictedg@emust prove that counsel’s performance was
deficient, which “requires showing that counselde errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed tlefendant by the Sixth Amendmerdl.’at 687.
In so doing, the defendant must overcomeansgtpresumption that counsel’s behavior lies
within the wide range of reasonable professional assistihde.other words, petitioner
must overcome the presumption that, under the circumstances, the challenged action might
be sound trial strateggtrickland,466 U.S. at 689.

Second, the defendant must show thahquerformance prejudiced his deferide.
To demonstrate prejudice, the defendant rehetv that “there is a reasonable probability
that, but for counsel’s unprofessional errting, result of the proceeding would have been
different.” Strickland,466 U.S. at 694. Stricklands test for prejudice is a demanding one.
‘The likelihood of a different result must be substantial, not just conceivaBi@iéy v.
Vasbindey 657 F.3d 372, 379 {&Cir. 2011)(quotindHarrington, 131 S. Ct. at 792). The
Supreme Court’s holding Btricklandplaces the burden on the defendant who raises a claim
of ineffective assistance of counsel, and netdfate, to show a reasonable probability that
the result of the proceeding would have beéfemdint, but for counsel’s allegedly deficient
performanceSee Wong v. Belmonjds30 S. Ct. 383, 390-91 (2009).

More importantly, on habeas review, “the question ‘is not whether a federal court
believes the state court’'s determination’ underStrecklandstandard ‘was incorrect but
whether that determination was unreasea substantially higher threshold<howles v.

Mirzayance 556 U.S. 111, 123 (2009)(quotigghriro v. Landrigan550 U.S. 465, 473



(2007)). “The pivotal question is whether the state court’'s application @ttlekland
standard was unreasonable. This is diifé from asking whether defense counsel’s
performance fell belovétrickland’sstandard.'Harrington v. Richter 131 S. Ct. at 785.
Indeed, “because tl&tricklandstandard is a general standard, a state court has even more
latitude to reasonably determine that a ddént has not satisfied that standakhbwles,
556 U.S. at 123citing Yarborough v. Alvarado541 U.S. at 664). Pursuant to the §
2254(d)(1) standard, a “doubly deferential judicial review” applies $trigklandclaim
brought by a habeas petitionéd. This means that on habeseiew of a state court
conviction, “[A] state court must be grantedederence and latitude that are not in operation
when the case involves review under $tiecklandstandard itself.Harrington, 131 S. Ct.

at 785. “Surmountingstrickland'shigh bar is never an easy taskd” at 788 (quoting
Padilla v. Kentucky130 S. Ct. 1473, 1485 (2010)).

Because of this doubly deferential standard, the Supreme Court has indicated that:
Federal habeas courts must guard against the danger of equating
unreasonableness undstricklandwith unreasonableness under §

2254(d). When § 2254(d) appliethe question is not whether
counsel’ s actions were reasonable. The question is whether there is
any reasonable argument that counsel satisfgdckland’s
deferential standard.

Harrington v. Richter131 S. Ct. at 788.

In addition, a reviewing court must not merely give defense counsel the benefit of
the doubt, but must also affirmatively engentthe range of possible reasons that counsel
may have had for proceeding as he or sheGlitlen v. Pinholster]131 S. Ct. 1388, 1407
(2011).

Finally, this Court is aware that “[R]eliaa on ‘the harsh light of hindsight’ to cast
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doubt on atrial that took place” tgaars ago “is precisely wh&tricklandand AEDPA seek
to prevent."Harrington v. Richter131 S. Ct. at 789.

Petitioner alleges that trial counsel wagfieetive when he faile to present evidence
that 1) the child’s allegations were medically implausible, and 2) a DNA analysis of the
turkey baster would either have revealed pinesence or absence of cells from the child
contained within the inner lip ahe turkey baster. He also claims that counsel should have
objected to the admission of bad acts testimony pertaining to drug use.

Defense counsel must investigate all appropriately substantial defenses available to
the defendant and must assert them in a timely ma8aert-ornash v. Marshab86 F. 2d
1179, 1187 (BCir. 1982). The right to the effectiassistance of counsel is violated where,
through his or her own ineffectiveness or imgeetence, defense counsel deprives a criminal
defendant of a substantial defenSee Williams v. Abshir®44 F. Supp. 315, 318 (E.D.
Mich. 1982).

Petitioner’s primary contention appears to be that his trial counsel was ineffective in
failing to call an expert witness to challenge the findings of the prosecution’s medical expert
that the victim could have been sexually alkisdiabsent physical findings at the time of her
physical examination. Based on this allegation and the supporting medical affidavits
presented with his motion from relief from judgment, the Michigan Supreme Court
remanded the case back to the trial court to conduct an evidentiary hearing to determine
whether trial counsel was ineffective for fadito investigate and present medical testimony
that the child complainant’s allegations were medically impossible.

At the evidentiary hearing, Dr. Lee notibat the victim’s testimony did not include



the way it was inserted, nor the force and spbatlit was inserted. (Evidentiary Hearing
(EH), April 29, 2010, p 60). Dr. Lee testifidhlat his statement that J.B.’s testimony was
“medically impossible” was based on “a worst case scenatah,”. 61). During cross-
examination, Dr. Lee admitted that “if the turkegtsa was inserted into this six-year old just
a quarter of an inch” it would not leave an injuryg.(p. 62). He went on to explain that
because the sensation of pain is individualibed;ould not tell the depth of the penetration
based on the complainant’s description of pain in her abdorteenp( 63). Dr. Lee
concluded his testimony by stating thatdwld not stand behind the conclusion in his
affidavit that the complainant’s testimony was medically impossilule.[. 66).

Doctor Richter testified that he reviewed the information provided to him by
petitioner’'s appellate counsel when he signeal dffidavit, that he did not review the
testimony of the victim, and that “in retrospect” he should have reviewed the victim’s
testimony before submitting the affidavild ( pp. 18, 29-31). Richter’s affidavit was based
on the conclusion that a turkey baster was iegedieep into a six year old child’s vaginal
opening. [d., p. 23). It also assumed a vaginal mis& with an instrument the size and
composition of a plastic turkey baster, to the point of the abdontenp(24). He also
admitted that his opinion was based on “the worst case scen#dio.p.(40). On cross-
examination, Dr. Richter testifiedahif the turkey baster weneserted a quarter-inch or half-
inch deep, he would not expectfiod any trauma after one monttd.( p 45). Dr. Richter
also noted that such an insertion could cdlnbsevictim to suffer pain in her abdomen due to
“a tremendous number of nerve endings i@ #mal/genital area...that can give a kind of

bladder spasm...1d., p. 46). The allegations contained within the affidavits of Drs. Lee and
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Richter were evaluated during the evidentiaggiing and found to be inconsistent with the
facts provided at trial by the child complainant. The subsequent testimony taken at the
evidentiary hearing undermined petitioner’s emion of fabrication of the incident by the
child complainant. Furthermore, Dr. Nazer testified for the prosecution stating that only
five—percent of cases produce physical findiofysexual abuse, due to the amount of time
from the abuse, findings woultbt be present, and stomach pains are characteristic of child
victims experiencing something that is beyond their comprehendmbnpg. 71-77).

When provided with the facts as allegedrit, Drs. Lee ad Richter admitted that
the conclusions contained in their respective affidavits were not based on the facts as
presented at trial and that they would nohdtbehind their respective affidavits in light of
the testimony presented by the child complaindoreover, Dr. Richter’s testimony would
have undermined defense counsel’s theory bedautastified that a penetration of a quarter
or half an inch would not have left any msrbut could have caused stomach pains in the
child complainant’'s abdomendy(, p. 46). Being that Dr. Nazeegstified for the prosecution
and neither of the other two withesses waelstify that the sexual assault was medically
impossible as alleged by the petitioner, trial c@limas not ineffective for not presenting this
defense at trial.

Furthermore, in light of the fact thaeither Drs. Lee or Richter could testify
conclusively that the allegations were medically impossible, trial counsel’s failure to
investigate a defense of medical impossibibtyfor failing to obtain Dr. Lee’s medical
reports prior to trial did not result in prejudic&ee Tucker v. CaspB93 Fed. Appx. 334,

339-40 (8' Cir. 2010)(Given expert testimony thaildhvictim’s good sphincter tone was not
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necessarily inconsistent with sexual abuse and the lack of any other information contained
in the medical records relevant to the ¢fear of conviction, it was not reasonably probable
that jury would have reached a different conclusion had child’s medical records been
presented at criminal sexual conduct trial; thus, defense counsel’s failure to obtain the records
resulted in no prejudice to defendant and consequently, his performance, regardless of
whether it was up to professional standardd,ndit constitute ineffective assistance under
Stricklang. Petitioner has failed to establish thatltciaunsel failed to raise a viable defense

or that he was prejudiced by not receiving Bre Lee’s medical records prior to trial.
Counsel had obtained all of the informatioeeded from Dr. Lee, based on Dr. Lee’s
examination, and was working from the premise that absence of physical findings would
conclude that the sexual assault did not happen.

As a general rule, whether or not defense counsel should have hired a medical expert
is the type of strategic choice by counsealtttmay not be second-guessed on habeas corpus
review.See Murden v. Artu253 F. Supp. 2d 376, 389 (E.D.N2Q01). In order to obtain
habeas relief, petitioner must show that hawgihsel presented the medical testimony at his
trial, there would have been a reasonable probability of a different outSee&ondexter
v. Dretke 346 F. 3d 142, 148 {Cir. 2003). Upon review of the testimony presented at the
evidentiary hearing, neither medical witnesand have testified favorably for petitioner. In
rejecting petitioner’s ineffective assistance of counsel claim, the trial court indicated that it
did not believe that there was a reasongitability that the testimony of Drs. Lee or
Richter would have affected the outcome of petitioner’s trial. Petitioner is not entitled to

habeas relief on his first claim.
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In his eighth claim, petitioner next allegeatttrial counsel was ineffective for failing
to object to bad acts evidence which showed that petitioner and others frequented and used
drugs in the house which the child complairsrared with her grandmother and other family
members.

In the present case, eventhe absence of the “othacts” evidence that petitioner
contends should have been excluded, petitiaas not prejudiced by testimony that linked
him and all of the other aduMitnesses to frequenting the house to do drugs. Considering
that the witnesses for the prosecution vase drug users, petitioner would not have been
prejudiced by testimony elicited about drug ugbatesidence. Furthermore, The Michigan
Court of Appeals found on directview that the admission ofish‘other acts” evidence was
harmless error, due to the additional evidesfgaeetitioner’s guilt; thus, counsel’s failure to
object to the admission of thisidence did not prejudice petition&tockmanNo. 251711,

Slip. Op. at * 2.

In light of the significant amount of evidenakguilt in this case, the Michigan Court
of Appeals’ conclusion that the admissiornttut “other acts” evidence was harmless error
at most was not an unreasonable applicatibclearly established law so as to entitle
petitioner to habeas religdee Ford v. Curti277 F. 3d 806, 811 {6Cir. 2002);See also
Bower v. Curtis118 Fed. Appx. 901, 907-08"{&€ir. 2004). Moreover, “[T]he prejudice
qguestion, for purposes of an ineffective assistanf counsel claim, ‘is essentially the same
inquiry as made in a harmless-error analysiotinson v. Renic814 F. Supp. 2d 700, 711
(E.D. Mich. 2004)(internal quotation omitted). Since the admission of this “other acts”

evidence was harmless error at most, petitioner was not prejudiced by counsel’s failure to
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object to the admission of this evidence.

Petitioner’s last allegation pertaining to his ineffective assistance of counsel claim

alleges that trial counsel was ineffective fimiting to seek DNA testing of the turkey baster
that petitioner utilized to sexually penetrdtee child victim. At best, absence of the
complainant’s cells would been inconclusiieing that the baster was found washed and in
a kitchen drawer. At worst, the baster neye been found to contain cells which would
assist in proving the prosecution’s claim that petitioner penetrated the child complainant with
the turkey baster. Trial counsel chose to rely on the testimony of Mark Stabler, the alibi
witness, and Dr. Lee’s report that the childnpdainant did not have any vaginal injuries in
arguing that the absence of physical findingaild be inconsistent with the allegation that
petitioner penetrated the child complaint with a turkey baster. Trial counsel’s decision to
utilize an alibi witness and focus on an alegeof physical findings to create doubt, in lieu
of having the turkey baster tested for DN#\ a valid strategic decision that defeats
petitioner’s final ineffective assistance of counsel cl&ee e.g. Hall v. U.S41 Fed.Appx.
743, 745 (8 Cir. 2002)(Defense counsel's alleged error in failing to obtain a DNA test to
show that defendant was not involved in Besne to have an impersonator examined by a
nurse to satisfy the requirements of the intended murder victim's insurance policy involved
a strategic decision that did not rise to the level of a viable Sixth Amendment claim,
particularly where there was no evidencatth sample was available for DNA testing).
Petitioner’s final claim that trial counsel was ineffective is without merit.

B. Claims # 2. The prosecutorial misconduct claim.

Petitioner next alleges that the prosecutor committed misconduct by commenting on
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his pre-arrest silence following the reporting of the incident by the complainant.

It is unclear that “clearly established federal law” prohibits the use of a criminal
defendant's pre-arrest silencesabstantive evidence of guilt. ienkins v. Andersod47
U.S. 231, 238-39 (1980), the United States Supreme Court held that the Fifth Amendment,
as applied to the states through the Fourteenth Amendment, is not violated by the use of a
defendant's pre-arrest silence to impeaahdkfendant's credibility, since the “impeachment
follows the defendant's own decision to castebid cloak of silence and advances the truth-
finding function of the criminal trial.7d. However, the Supreme Court indicated that their
decision inJenkingdid not consider whether or underatttircumstances pre-arrest silence
may be protected by the Fifth Amendméddt.at 236, n. 2.

The Sixth Circuit, however, Baheld that the use of a defendant's pre-arrest silence
as substantive evidence of guilt violates the Fifth Amendment privilege against self-
incrimination.Combs v. Coyl&05 F.3d 269, 283 (6th Cir.2000). However, the Sixth Circuit
acknowledged that the Supreme Coudenkinsnever addressed the issue of whether the use
of pre-arrest silence as substantive evidence violated the Fifth Amendnan®281. The
Sixth Circuit further noted that the federal diits that had considered the issue were “equally
divided” over whether a defendant's pre-arsdshce could be used as substantive evidence
of guilt. Combs205 F.3d at 282 (collecting cases). Anojhdge in this district has held that
a criminal defendant's pre-arrest silence is not afforded “conclusive protedfiarii v.
Jabe,747 F.Supp. 1227, 1233 (E.D. Mich.1989).

A habeas court may only look at the holdiogshe United States Supreme Court as

they existed at the time of the relevantestadurt decision to determine whether the state
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court decision was contrary to, or an unreasanapplication of, clearly established federal
law. Mitzel v. Tate267 F.3d 524, 530-31 (6th Cir.2001). Abkas court cannot look to the
decisions of this circuit, or other courts of appeal, when deciding whether a state court's
decision was contrary to, or an unreasonappgieation of, clearly established federal law

Id.

In the present case, the United Statgsr&me Court has not spoken dispositively on
the issue of whether the use of a criminaleddant’s pre-arrest silence as substantive
evidence violates the Fifth or Fourteenth @émiments. The Supreme Court's failure to rule
on this issue, coupled with the “disagresrmhand confusion” among the federal courts
concerning the resolution of this issue, pueels this Court from finding that the Michigan
Court of Appeals' decision was an unreasongipéaeation of clearly established federal law,
where clearly established Supreme Court predentethe issue of using pre-arrest silence
as substantive evidence of guilt did not, and does not, 8gstWorden v. McLemoiZ)0
F. Supp. 2d 746, 752-53 (E.D. Mich. 2002). Dutatk of Supreme Court precedent on the
use of a defendant's pre-arrest silence as substantive evidence of guilt, the state trial court's
admission of evidence of petitioner’s pre-argilgince as substantive evidence of guilt was
not contrary to, or an unreasonable applica of, clearly established Supreme Court
precedent addressing the Fifth Amendment right to remain silent and the Fourteenth
Amendment right to due process so as to warrant federal habeas SekeBond v.
McQuiggan506 Fed. Appx. 493, 498 (6th Cir. 201R)ifchell v. Lafler,118 Fed. Appx. 24,
26-27 (6th Cir.2004)Cameron v. Birkett348 F.Supp.2d 825, 841-42 (E.D. Mich.2004).

Petitioner is not entitled to habeas relief on his second claim.
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C. Claim # 3. The claim involving the failure to administer the oath.

Petitioner next alleges that the trial coemted by not administerg the oath to tell
the truth to the child complainant. Althouglettrial judge made a determination that the
child complainant was competent to teséifhd understood the difference between telling the
truth and telling a lie, the judge failed to adrater an oath to the child complainant to tell
the truth or obtain a promiseofn her that she would do sbhe Michigan Court of Appeals,
finding the claim unpreserved at trial, denied relief as follows:

While defendant attempted to challenge the complainant’s competency as a

witness by asking questions on voir dire, defendant did not object to the

court’s failure to administer an oath obtain a promise to tell the truth. The

court determined that the witt® was competent after the witness

demonstrated that she knew the difference between the truth and a lie, and that

she understood that it is good to tell theh and bad to lie. While the court

should have gone on to ascertain thatwitness understood that she had to

tell the truth in court, we concludesditthe obligation was sufficiently inherent

in the circumstances.

StockmanSilip. Op. at * 2-3.

“[T]here is no constitutionally or statutorily required form of oatbiiited States v.
Ward 989 F.2d 1015, 1019 (9th Cir. 1992). Given the lack of holdings by the Supreme Court
on the issue of what constitutegproper form of oath for aitmess, the Michigan Court of
Appeals’ rejection of petitioner's third clawas not an unreasonable application of clearly
established federal laBee Wright v. Van Pattesb2 U.S. 120, 126 (2008). Petitioner is not
entitled to habeas relief on his third claim.

D. Claim # 4. Prosecutorial failure to turn over the “kids talk” interview.

Petitioner’s fourth habeas claim alleges that the prosecution failed to provide the “kid

talk” interview with the child complainanfhe Michigan Court of Appeals found the claim
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to be without merit:

Defendant next asserts that his duecpss rights were violated when the

prosecution failed to supply the defensthva video tape of the “Kids Talk”

forensic interview and child protective services file before trial. We disagree.

Defendant presents no support for a fimgihat these items were intentionally

withheld, that they were exculpaypror that defendant was in any way

prejudiced by the failure to produce them. We find no basis for reversal.

StockmanNo. 251711, Slip. Op. at * 3.

Suppression by the prosecution of evidence faverto the defendant upon request violates
due process, where the evidence is materiagitioer guilt or punishment of the defendant,
irrespective of the good or tdaith of the prosecutiolrady v. Marylangd 373 U.S. 83, 87 (1963).
There are three components of a tBuadyviolation: (1) the evidence at issue must be favorable to
the accused, either because it is exculpatory or Beatus impeaching; (2) the evidence must have
been suppressed by the state, either willfully or inadvertently; and (3) prejudice must have ensued.
Strickler v. Greengb27 U.S. 263, 281-82 (1999).

Petitioner is not entitled to habeas relief on his claim because he has failed to offer any
evidence or argument to show any of this evi@erontained exculpatory material. The burden is
on a habeas petitioner to prove that evidenaeistrequired to be disclosed to him unBeadywas
not disclosed to himCoe v. Bell 161 F. 3d 320, 344 (6th Cir. 1998)\llegations that are merely
conclusory or which are purely speculative cannot suppBrady claim.Burns v. Lafler328 F.
Supp. 2d 711, 724 (E.D. Mich. 2004). “[M]ere specolathat a government file may contain Brady
material is not sufficient” tprove a due-process violatidsnited States v. DriscqQl®70 F. 2d 1472,

1482 (6th Cir.1992)abrogated on other grounds by Hampton v. United Sta&k F.3d 695 (6th

Cir.1999).
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Petitioner claims that he was entitled to a copy of the video tape of the “kids talk” interview
with the child complainant and that the tape widuhve refuted the child complainant’s “specific
allegation of a deep vaginal insertion.” Howeveg, iotion of a “deep vaginal insertion” was refuted
at the post-trial evidentiary hearing. Dr. Richteméted that his assumption of a “deep” penetration
came from petitioner’s appellate counsel, not from the victim’s testimony. (EH, p 18). Moreover,
both Drs. Lee and Richter conceded that evdightpenetration of J.B.’s vaginal area could have
caused her to feel a sensation of pain in her stomiacipig 46, 63). Additionally, Dr. Dena Nazer
explained that child sexual abuse victims oftescdbe the pain associated with sexual assaults
connected to a pain in their abdomen becaus# thley are experiencing is beyond their ability to
comprehend.ld., p 77). Simply put, there was no allegation of a “deep vaginal insertion” made by
the victim. Rather, this was as assumption of Dr. Richter that was based on the representations of
petitioner’s appellate counsel. Other than petitioner’s speculation, there is nothing to suggest that
this tape is actually exculpatory.

Petitioner has failed to show that any of thiglence exculpated him of this crime. Petitioner
is therefore not entitled to habeas relief onBrisdy claim.Burns,328 F. Supp. 2d at 724.

E. Claim # 5. Sufficiency of the evidence.

Petitioner claims that the convictions are not supported by the evidence produced at trial.

It is beyond question that “the Due Process Clause protects the accused against conviction
except upon proof beyond a reasonable doubt of daetynecessary to constitute the crime with
which he is chargedlh Re Winship397 U.S. 358, 364 (1970). But the critical inquiry on review
of the sufficiency of the evidence to support a arahconviction is, “whether the record evidence

could reasonably support a findiofguilt beyond a reasonable douldatkson v. Virginigd43 U.S.
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307, 318 (1979). This inquiry, however, does not require a court to “ask itself wihdibkeves

that the evidence at the trial established guilt beyond a reasonable doubt.” Instead, the relevant
guestion is whether, after viewing the evidence in the light most favorable to the proseawtion,
rational trier of fact could have found the ess#elements of the crime beyond a reasonable doubt.

Id. at 318-19 (internal citation and footnote omitted)éiasis in the original). More importantly,

a federal habeas court may not iven a state court decision that rejects a sufficiency of the
evidence claim simply because the federal court disagrees with the state court’s resolution of that
claim. Instead, a federal court may grant habeas relief only if the state court decision was an
objectively unreasonable application of ffazksorstandardSee Cavazos v. Smift§2 S. Ct. 2, 4

(2011). “Because rational people can sometimegsathe inevitable consequence of this settled

law is that judges will sometimes encounter convicttbasthey believe to be mistaken, but that they
must nonetheless upholdd. Indeed, for a federal habeas court reviewing a state court conviction,
“the only question undelacksons whether that finding was so insupportable as to fall below the
threshold of bare rationalityColeman v. Johnsori32 S.Ct. 2060, 2065 (2012).

Finally, on habeas review, a federal court dugtsreweigh the evidence or redetermine the
credibility of the witnesses whose demeanor was observed aviaiahall v. Lonbergerd59 U.S.
422,434 (1983). ltis the province of the factfineweigh the probative We of the evidence and
resolve any conflicts in testimonpeal v. Morris 972 F.2d 675, 679 {&Cir. 1992). A habeas court
therefore must defer to the fact finder itsrassessment of the credibility of witnesdéatthews v.
Abramaijtys 319 F.3d 780, 788 {6Cir.2003).

The Michigan Court of Appeals found sufait evidence to support petitioner’s convictions

on all accounts:
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In order to prove a defendant guilty of C8Swith a person undehe age of thirteen,

the prosecutor must prove that defendant: 1) engaged in sexual penetration with
another person, 2) who is under thirteen years ofRgeple v Hammon&210 Mich

App 554, 557; 534 NW2d 183 (1995). “Sexual geatt@on” means “sexual intercourse,
cunnilingus, fellatio, anal intercourse, aryaother intrusion, however slight, of any

part of a person's body or of any object itite genital or anal openings of another
person's body.” MCL 750.520a(0).

Viewing the evidence in the light most favorable to the prosecution, there was
sufficient evidence to support defendant’s convictions. The complainesiitsony
established that defendant “got the thing” that is used for “[p]ut[ting] gravy on the
chicken” and put it “up here,” indicating hgenital area. She described the area as the
part she used when “[u]sing the bathrooamd the part “where pee comes out.” In
addition, defendant told the complainant that he had inserted the item “where pee
comes out.” The complainant felt the “gratyng” inside her like it was in [her]
stomach.” She indicated that it hurt when defendant placed the “gravy thing” inside
her. This testimony was sufficient to establish the element of penetration.

Sufficient evidence also established that defendant penetrated the complainant through
cunnilingus. An act of cunnilingus, by defimiti, involves an act of sexual penetration.
MCL 750.520a(0);People v Leggl97 Mich App 131, 132-133; 494 NW2d 797
(1992). Cunnilingus requires the placing of the mouth of a person upon the external
genital organs of the female that lie between the labia, the labia itself, or the mons
pubes.ld. In Legg,this Court found sufficient evidence of penetration where the
complainant testified that the defendant touched “(t)he part (of her body) that [she]
goles] to the bathroom with” with his moutld. at 133. The Court held that the
defendant’s touching with his mouth oéthrethral opening, vaginal opening, or labia
established cunnilingus. Similarly, in thesiant case, the complainant testified that
defendant “licked” her “[rlght here,” indicating her genital area, while they were on
the bed. Similar to the complainantiagg,the complainant indicated that defendant
licked her “where your pee comes out.” Thihe evidence supported defendant’'s CSC

| conviction involving cunnilingus.

With respect to defendant’s convictionaafcosting a child for immoral purposes, any
“person who accosts, entices, or solicits a de#d than 16 years afie with the intent

to induce or force that child . . . to commit an immoral act, to submit to an act of sexual
intercourse or an act of gross indecencyrorother act of depravity or delinquency,”
or shall suggest to such child anytlebse acts is guilty of a felony. MCL 750.145a;
People v Meyer250 Mich App 637, 639; 649 NW223 (2002). Defendant contends
that complainant’s testimony was not sfie@nough to warrant conviction. Viewing
the evidence in the light most favorabletlie prosecution, the complainant testified
that while they were in the living rogrdefendant pushed her down on the couch and
took off his pants and his “panties”. He thestructed the complainant to “get on,” but
she did not know what he was talkingoat. This evidence sufficed to prove the
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essential elements of accosting a child for immoral purposes.

StockmanNo. 251711, Slip. Op. at 3-4.

As an initial matter, to the extent that petitiookims that the evidence is legally insufficient
because the victim’s testimony was not credibpégitioner would not be entitled to habeas relief on
this basis. Attacks on witness credibility are dymghallenges to the quality of the prosecution’s
evidence, and not to the sufficiency of the evideMaatin v. Mitchell,280 F. 3d 594, 618 {&Cir.
2002). An assessment of the crédipbof witnesses is generallyeyond the scope of federal habeas
review of sufficiency of evidence clain@all v. Parker 231 F. 3d 265, 286 {&ir. 2000). The mere
existence of sufficient evidence to conwicerefore defeats a petitioner’s claioh. Moreover, the
fact that the victim’s testimony was uncorroberhby medical evidence does not render the evidence
in this case insufficient. The testimony of a séxassault victim alone is sufficient to support a
criminal defendant’s convictionSee United States v. Howard218 F. 3d 556, 565 {(6Cir.
2000)¢iting Gilbert v. Parke763 F. 2d 821, 826 {&Cir. 1985)).

The Michigan Court of Appeals’ conclusions on the first-degree criminal sexual conduct
convictions involving the child complainant are supported by the record and are objectively
reasonable. Consequently, the Michigan Coukppleals’ conclusion that the evidence was sufficient
to sustain petitioner’s convictions saot an unreasonable applicatiodatksonand petitioner has
no right to habeas relief ondlibasis of his fifth clainSee Sanders v. McKe&&/6 F. Supp. 2d 691,
697 (E.D. Mich. 2003).

F. Claims # 6 and # 7. The sentencing claims.

The Court will discuss petitioner’s sentencing claims together for judicial economy.

In his sixth claim, petitioner contends that the trial court improperly departed above the
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sentencing guidelines range.

Petitioner’'s claim that the court departed above the sentencing guidelines range is not
cognizable on federal habeas revi&ee Tironi v. Birket252 F. Appx. 724, 725 (6th Cir.2007);
Howard v. White76 F. Appx 52, 53 (6th Cir.2003}vhitfield v. Martin 157 F.Supp.2d 758, 762
(E.D.Mich.2001). Petitioner has “no state-created interest in having the Michigan Sentencing
Guidelines applied rigidly in determining his sentence, Migehell v. Vasbindei644 F.Supp.2d 846,

867 (E.D.Mich.2009), and “no federal constitutional right to be sentenced within Michigan's guideline
minimum sentence recommendation®dyle v. Scutt347 F.Supp.2d 474, 485 (E.D.Mich.2004).
Petitioner’s claim that the state trial courtimproperly departed above the correct sentencing guidelines
range therefore does nottile him to habeas relieGee Austin v. Jackso?l3 F.3d 298, 301 (6th
Cir.2000).

In his related seventh claim, petitioner contetidd the trial court judge violated his Sixth
Amendment right to a trial by jury by using facttinat had not been submitted to a jury and proven
beyond a reasonable doubt or admitted to by petitiorsgjuasification to depart above the sentencing
guidelines range.

On June 17, 2013, the United States Supreme Court ruled that any fact that increases the
mandatory minimum sentence for a crime is an el¢mwithe criminal offense that must be proven
beyond a reasonable douBee Alleyne v. United Statd83 S. Ct. 2151, 2155 ( 2013)lleyneis
an extension of the Supreme Court’s holding&pprendi v. New Jerse$30 U.S. 466 (2000) and
Blakely v. Washingtqrb42 U.S. 296 (2004), in which the U.Sysgeme Court held that any fact that
increases or enhances a penalty for a crime beyond the prescribed statutory maximum for the offense

must be submitted to the jury and proven beyond a reasonable doubt. In reaching this conclusion, the
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Supreme Court overrulddiarris v. United State36 U.S. 545 (2002), in which the Supreme Court
had held that only factors that increase the mari, as opposed to the minimum, sentence must be
proven beyond a reasonable doubt to a factfirsleeyne, 133 S. Ct. at 2157-58.

At the time of petitioner’s conviction and sentertdarris was good law. In addition, there
Is no indication that the Supren€ourt made their holding Alleyneretroactive to cases on collateral
review.See e.g. Simpsonv. U:S.F. 3d ----, 2013 WL 3455876, * 1{Tir. July 10, 2013)See also
Gibson v. TribleylNo. 10-13364, 2013 WL 3353905, * 8 (E.D. Midaly 3, 2013). A federal district

court may only grant habeas relief if it finds that the state court’'s decision was “‘contrary to, or
involved an unreasonable application of, clearly established Federal law, as determined by the
Supreme Court of the United Stdtes‘was based on an unreasoretletermination of the facts in

light of the evidence that was presented in the State court proceeéiegkv. Webl673 F.3d 465,

472 (8" Cir.2012) (quoting 28 U.S.C. § 2289). In addition, “[t]he la in question must have been
clearly established at the time the stetet decision became final, not aftdd” (citing Williams v.

Taylor, 529 U.S. at 380). Because the Supreme Giaiutte time of petitioner’s conviction did not
require that facts which increase a criminal defendant’'s minimum sentence be proven beyond a

reasonable doubt, petitioner is not entitled to habeas relief on his seventhGitzson, 2013 WL

3353905 Slip. Op. at * 8.

G. Claim # 9. The actual innocence claim.
In his ninth claim, petitioner contends thati$ientitled to habeas relief because he is actually
innocent of the charges upon which he was convicted.

In Herrera v. Colling 506 U.S. 390, 400 (1993), the Suprensei€held that claims of actual

24



innocence based on newly discovered evidence faite atclaim for federal habeas relief absent an
independent constitutional violation occurring ie timderlying state criminal proceeding. Federal
habeas courts sit to ensure that individualsiatemprisoned in violation of the constitution, not to
correct errors of factd., See also Hence v. Smi®v F. Supp.2d 970, 980 (E.D. Mich. 1999).
Freestanding claims of actual innocence are not cognizable on federal habeas review, absent
independent allegations of constitutional error at t8ak Cress v. Palmei84 F. 3d 844, 854-5516
Cir. 2007)(collecting cases). Therefore, petitioisenot entitled to relieon his ninth claim under
available Supreme Court precededge Wright v. Stegal47 Fed. Appx. 709, 711%&ir. 2007).
IV. Conclusion

The Court will deny the petition for writ of habeas corpus. The Court will also deny a
certificate of appealability to petitioner. In orde obtain a certificate of appealability, a prisoner
must make a substantial showing of the dewfi@ constitutional right. 28 U.S.C. § 2253(c)(2). To
demonstrate this denial, the applicant is requiretitov that reasonable jurists could debate whether,
or agree that, the petition should have been resolved in a different manner, or that the issues presented
were adequate to deserve encouragement to proceed f8t#okry. McDanielb29 U.S. 473, 483-84
(2000). When a district court rejects a hahgettioner’s constitutional claims on the merits, the
petitioner must demonstrate that reasonable jusistdd find the district ourt’s assessment of the
constitutional claims to be debatable or wraklgat 484. “The district court must issue or deny a
certificate of appealability when it enters a finad@radverse to the applicant.” Rules Governing 8§
2254 Cases, Rule 11(a), 28 U.S.C. foll. § 2254.

For the reasons stated in this opinidhe Court will deny petitioner a certificate of

appealability because jurists of reason would nad this Court’s resolution of his claims to be
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debatableSee Strayhorn v. Booké&1l8 F. Supp. 2d 846, 854 (E.D. Mi2010). The Court will also
deny petitioner leave to appealforma pauperisbecause the appeal would be frivoloMyers v.

Straub,159 F. Supp. 2d 621, 629 (E.D. Mich. 2001).

V. ORDER
Accordingly, the Petition for Writ of Habeas Corpu®IENIED.

The Court furtheDENIES a certificate of appealability and leave to appedbrma

pauperis S/Lawrence P. Zatkoff
HON. LAWRENCE P. ZATKOFF
Dated: December 31, 2013 UNITED STATES DISTRICT JUDGE
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