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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
ZACHARY TYRONE RODGERS, #252959,

Petitioner,

CASE NO. 2:11-CV-10870
V. HONORABLE GERALD E. ROSEN

GREG MCQUIGGIN,

Respondent.
/

OPINION AND ORDER DISMISSING WITHOUT PREJUDICE THE PETITION FOR
A WRIT OF HABEAS CORPUS, DENYING A CERTIFICATE OF APPEALABILITY
AND DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

I ntroduction

Michigan prisoner Zachary Tyrone RodgéiRetitioner”) has filed a petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254 challenging his 2008 Oakland County Circuit Court
convictions for felon in possession of a firearmch ComMP. LAWS § 750.224f, manufacture of
marijuana,MicH. Comp. LAws § 333.7401(2)(d)(iii), and possession of a firearm during the
commission of a felony, MH. CoMmP. LAWS § 750.227b, for which he was sentenced as a fourth
habitual offender, McH. COMP. LAWS § 769.12, to one to 20 years ingmnment, one to 15 years
imprisonment, and a consecutive term of five years imprisonment. In his pleadings, Petitioner raises
claims concerning the legality of a police search and seizure, the sufficiency of the evidence, and
the admission of his confession. For the reastated, the Court concludes that Petitioner has not
properly exhausted his state courneaglies as to two of his thréabeas claims and dismisses the

petition without prejudice. The Court also derae=ertificate of appealability and denies leave to
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proceedn forma pauperi®©n appeal.
. Facts and Procedural History

Petitioner’s convictions arise from a police s#eof his residence while he was on parole.
During the search, the police found a gun and djmaaa plant in the home. Following his
convictions and sentencing, Petitioner filed an appkadght with the Michigan Court of Appeals
raising an insufficient evidence claim. The Mgdn Court of Appeals affirmed his convictions.
People v. Rodger#No. 286329 (Mich. Ct. App. Nov. 12, 200@npublished). Petitioner filed an
application for leave to appeal with the Michigaupreme Court raising that claim, as well as new
claims that the police conducted an illegal seanchthat the trial court erred in admitting his police
statements. The Michigan Supreme Court delgade to appeal in a standard ordBeople v.
Rodgers485 Mich. 1131, 779 N.W.2d 813 (March 29, 2010).

Petitioner filed the present petition on March 4, 2011. He raises the following claims:

l. Petitioner was denied his constitutioright to the Fourth Amendment when
deputies and field agents entered the house without a valid warrant or
consent, or any other exception to the warrant requirements.

Il. Petitioner was denied his constitutional right to due process under the
Fourteenth Amendment of the United States Constitution and Michigan
Constitution where the evidence presented at trial was insufficient to find
guilt beyond a reasonable doubt.

II. Petitioner was denied his constitutional right to due process when the trial
court abused its discretion by allowing the editorial version of Petitioner’s
alleged confession by Detective Greg Moore.

[I1.  Analysis

A prisoner filing a petition for a writ of haas corpus under 28 U.S.C. 82254 must first

exhaust all state remedieSee O’Sullivan v. Boerckéd26 U.S. 838, 845 (1999) (“state prisoners

must give the state courts one full fair oppoitiuto resolve any constitutional issues by invoking
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one complete round of the State’s established appellate review proBesst’y); Zentl7 F.3d 155,

160 (6th Cir. 1994). A Michigan prisoner mustffipsesent each issue he seeks to raise on habeas
review to the state courts. The claims mustfaiely presented” to the state courts, meaning that
the prisoner must have asserted both the factual and legal bases for the claims in the state courts.
See McMeans v. Brigan@28 F.3d 674, 681 (6th Cir. 2008ge also Williams v. Anderso460

F.3d 789, 806 (6th Cir. 2006) (citilrdcMean3. The claims must alsbe presented as federal
constitutional issuesSee Koontz v. Gloss@31 F.2d 365, 368 (6th Cir. 1984). Each issue must be
presented to both the Michigan Court of Appeald the Michigan Supreme Court to satisfy the
exhaustion requiremenSee Welch v. Burkd9 F. Supp. 2d 992, 998 (E.D. Mich. 1998 also
Hafley v. Sowder902 F.2d 480, 483 (6th Cit990). The burden is on the petitioner to prove
exhaustion.Rust 17 F.3d at 160.

Petitioner has not met his burden of demonstgagixhaustion of state court remedies. The
record before the Court indicates that he didamesent his illegal search and confession claims to
the Michigan Court of Appeals and first raigbdse issues before the Michigan Supreme Court.
His presentation of those claims to the Mia@ndgsupreme Court on discretionary review does not
satisfy the exhaustion requiremei@eeCastille v. PeoplesA89 U.S. 346, 349 (1989). Petitioner
has thus failed to properly exhaust all of his halotsims in the state courts before proceeding on
federal habeas review.

Generally, a federal district court should dismiss a “mixed” petition for writ of habeas
corpus, that is, one containing both exhaustadiunexhausted claims, “leaving the prisoner with
the choice of returning to state court to exhaust his claims or amending and resubmitting the habeas

petition to present only exhausted claims to the district colo$e v. Lundy55 U.S. 509, 510



(1982);see also Rusl7 F.3d at 160. While the exhaustion regpent is strictly enforced, it is not
a jurisdictional prerequisite for bringing a habeas petit®ee Granberry v. Greg481 U.S. 129,
134-35 (1987). For example, an unexhausted chaay be addressed if pursuit of a state court
remedy would be futilesee Witzke v. Withrqw02 F. Supp. 1338, 1348 (W.D. Mich. 1988), or if
the unexhausted claim is meritless such that addressing it would be efficient and not offend federal-
state comity. See Prather v. Ree822 F.2d 1418, 1422 (6th Cir. 198%ge alsa28 U.S.C. §
2254(b)(2) (habeas petition may be denied on the merits despite the failure to exhaust state court
remedies).

A federal court has discretion to stay a mikafieas petition to allow a petitioner to present
his unexhausted claims to the state courts in tseifistance and then return to federal court on his
perfected petitionSee Rhines v. Webhé&id4 U.S. 269, 276 (2005). However, stay and abeyance
is available only in “limited circumstances” duas when the one-year statute of limitations
applicable to federal habeas actions poses a concern, and when the petitioner demonstrates “good
cause” for the failure to exhaust state court remedies before proceeding in federal court and the
unexhausted claims are not “plainly meritleskl” at 277.

Petitioner has available remediashe Michigan courts which must be exhausted before
proceeding in federal court. For examplentey file a motion for relief from judgment pursuant
to Michigan Court Rule 6.500 with the state trial court and then pursue his unexhausted issues in
the state appellate courts as necessary.

Additionally, the one-year statute of limitatiomgplicable to federal habeas actisez28
U.S.C. § 2244(d), does not pose a problem for Beéti as long as he pursues his state court

remedies in a prompt fashiorhe one-year period did not badgo run until 90 days after the



conclusion of direct appeage Lawrence v. Florid®49 U.S. 327, 333 (200Bronaugh v. Ohip

235 F.3d 280, 285 (6th Cir. 2000)ys CT. R. 13(1), on or about June 27, 2010. The one-year
period then ran until March 4, 2011 when Petitiofiled the present petition. Accordingly,
approximately three months of the one-year paeatain. While the time in which his habeas case
has been pending in federal court is not statutorily toled, Duncan v. Walkeb33 U.S. 167,
181-82 (2001) (holding that a federal habeas peigiant an “application for State post-conviction

or other collateral review” within the meaningad U.S.C. § 2244(d)(2) so as to statutorily toll the
limitations period), such time eqjuitably tolled by the CourSee, e.g., Johnson v. Wary844 F.
Supp. 2d 1081, 1088-89 (E.D. Mich. 2004). The one-year period will also be tolled while any
properly filed state post-convictiar collateral actions are pendin§ee28 U.S.C. § 2244(d)(2);

see also Carey v. Saffola36 U.S. 214, 219-221 (2002). Given that three months of the one-year
period remains, Petitioner has sufficient time in whafully exhaust his issues in the state courts
and return to federal court should he wish to do so. A stay is unnecessary.

Petitioner has also not shown good cause for faibrfglly exhaust his claims in the state
courts,i.e., by filing a motion for relief for judgment, f@e proceeding in federal court on habeas
review. Moreover, his unexhausted claims appear to concern matters of federal law which may
warrant further consideration. Those claims stidnd addressed to, and considered by, the state
courts in the first instance.

Federal law provides that a habeas petitioner is@mtitled to relief if he can show that the
state court adjudication of his claims resulte@idecision that was contrary to, or involved an
unreasonable application of, clearly establishdéral law as determined by the Supreme Court of

the United StatesSee28 U.S.C. § 2254(d). If this Cowwere to review Petitioner’s unexhausted



claims, such an action would deny the state ctluetdeference to which they are entitled. The state
courts must first be given a fair opportunityde upon all of Petitioner’s claims before he litigates
them in this Court. Otherwisthe Court is unable to apply the standard found at 28 U.S.C. § 2254.
V.  Conclusion

For the reasons stated, the Court concludes that Petitioner has not fully exhausted his state
court remedies as to all of the clainestained in his petition. Accordingly, the CoDiSM I SSES
WITHOUT PREJUDICE the petition for a writ of habeas pors. Should Petitioner wish to delete
the unexhausted claims and proceed only on his fully exhausted claim concerning the sufficiency
of the evidence, he may move to re-open this case and amend his petition to proceed only on the
exhausted claim within 30 days of the filing datehis order. The Qurt makes no determination
as to the merits of Petitioner’s claims.

Before Petitioner may appeal this decision, &ifteate of appealability must issue. See 28
U.S.C. § 2253(c)(1)(a); Fed. R. App. P. 22(b). Aitieate of appealabilitynay issue “only if the
applicant has made a substantial showing of the denial of a constitutional right.” 28 U.S.C. §
2253(c)(2). When a federal district court dena habeas claim on procedural grounds without
addressing the merits, a certificate of appealabitibuil issue if it is showthat jurists of reason
would find it debatable whether the petitioner statealid claim of the denial of a constitutional
right, and that jurists of reason would find it debégavhether the district court was correct in its
procedural ruling.See Slack v. McDaniéd29 U.S. 473, 484-85 (2000). The Court concludes that
reasonable jurists could not debate whether @ourt was correct in its procedural ruling.
Accordingly, the CourDENIES a certificate of appealability. The Court al3BENIES leave to

proceedn forma pauperi®n appeal as any appeal would be frivolous and cannot be taken in good



faith. SeeFed. R. App. P. 24(a).

IT ISSO ORDERED.

s/Gerald E. Rosen
Chief Judge, United States District Court

Dated: March 29, 2011

| hereby certify that a copy of the foregothgcument was served upon Zachery Rodgers, #252959,
Chippewa Correctional Facility, 4269 W. M-80, Kincheloe, Ml 49784 on March 29, 2011, by

ordinary mail.

s/Ruth A. Gunther
Case Manager




