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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LEONARD MEMMINGER,
Petitioner, Case Number 11-11948
Honorable David M. Lawson
V.

GREG McQUIGGIN,

Respondent,
/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS

Petitioner Leonard Memminger, presently coatirat the Chippewa Correctional Facility
in Kincheloe, Michigan, has filed@o sepetition for a writ of habeasorpus under 28 U.S.C. §
2254 challenging his convictions of assault witkeim to murder, Mich. Comp. Laws § 750.83; first-
degree home invasion, Mich. Comp. Laws 8§ 750.(1)Qand possession of a firearm in the
commission of a felony (felonyfarm), Mich. Comp. Laws 8§ 750.227b. He pleaded no contest to
those charges in the Washtenaw County, Michayamit court and was sentenced to lengthy prison
terms. The petitioner alleges that his Sixth Badrteenth Amendment rights were violated when
the Michigan courts refused to conduct an emtcary hearing on his ineffective assistance of
counsel claims, he was denied the effective aswuistof trial and appellate counsel, and none of the
state courts gave the petitioner a reason foyidg his post-conviction motion for relief from
judgment. The respondent has filed an answer, asserting that the petitioner’s claims are non-
cognizable and lack merit. The Court willngethe petition because the petitioner has not shown

that his federal constitutional rights were abridged.
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The petitioner pleaded no contésthe above charges state court on March 7, 2005, on
the first day of his trial. In exchange for the petitioner’'s no contest plea, the Washtenaw County
Prosecutor offered to dismiss charges of aggealvstialking and carrying a concealed weapon. The
prosecutor told the court that there was no agee¢inetween the parties as to the sentence. In
response to the judge’s questions, the petitionexdsthat he had received a Master’s Degree from
the University of Michigan and had worked in the criminal justice system as a probation officer.
Before accepting the petitioner’'s plea, the trial judge advised the petitioner of the maximum
penalties of the offenses and the rights to & tin@at he would be waimg by entering his plea.
Responding to the judge’s question, the petitioner deh&@ny promises other than what had been
stated in open court had been made to indunettiplead no contest. The petitioner also denied
that he had been forced or coerced into pleading no contest. The judge used the preliminary
examination transcript to make out a factual basis for the plea.

Not long afterward, the petitioner subsequentbyved to withdraw his no contest plea. The
petitioner’s trial counsel also moved to withdrasvthe petitioner’s attorney, citing a breakdown in
the attorney-client relationship. The statarnt held a hearing on both motions on March 29, 2005.
The petitioner insisted that his attorney was nepared for trial and that he coerced the petitioner
into pleading no contest. The petitioner noted hiaattorney was also representing him in a civil
matter. The petitioner accused his attorney of@harging him for his legal matters and stealing
$13,000 from him. The petitioner also requested a competency examination.

In denying the petitioner’s motion to withdravetplea, the judge noted that he had “spent

some significant time making sure” that the petigr understood the consequences of his plea and



in advising the petitioner “that he had an absolute right” to a jury trial. The judge believed that the
record established that the petitioner was:

a very intelligent man who is very sopitsited in terms of his knowledge of the

criminal justice system; and that understanding that, he assured me under oath that

he had not been threatened or coerced or forced to enter a plea by anyone.
Mot. H'rg Tr. 12-13, Mar. 29, 2005. The judges@ldenied counsel’'s motion to withdraw as
counselld. at 15.

The petitioner was sentenced on April 5, 2005 to concurrent prison terms of 225 to 450
months for assault with intent to murder d&2@ to 240 months for fitslegree home invasion, and
a consecutive two-year prison term for felony-firearm.

The petitioner’s conviction and sentence was affirmed on appeaple v. MemminggNo.
269577 (Mich. Ct. App. May 16, 2006). den.477 Mich. 953, 723 N.W. 2d 900 (2006). The
petitioner then filed a post-conviction motion fetief from judgment under Michigan Court Rule
6.500,et seq.which the trial judge deniedPeople v. MemmingeNo. 04-1607 (Washtenaw Cnty.
Cir. Ct. Mar. 31, 2009). The parties subsequemiykated to the reissuance of the judge’s opinion
on the ground that it had not been sent to defemsesel. The trial judge reissued its opinion, again
denying the motion for relief from judgmenBeople v. MemmingeiNo. 04-1607 (Washtenaw
Cnty. Cir. Ct. May 19, 2009). In a separate ordee judge denied the petitioner's motion for
reconsideration and to disqualify the jud&eople v. MemmingeNo. 04-1607 (Washtenaw Cnty.
Cir. Ct. March 31, 2009). The Michag appellate courts affirmedstidenial of the motion for relief
from judgment.People v. MemmingeNo. 298024 (Mich. CtApp. June 30, 2010ly. den.488

Mich. 1045, 794 N.W. 2d 590 (2011).

The petitioner seeks a writ of habeas corpus on the following grounds:



Whether the petitioner’s Sixth anarteenth Amendment [rights] to the
United States Constitution were violated when all the Michigan courts
abused its (sic) discretion in denyingGatherhearing.

I. Trial counsel was ineffective andt@mner was prejudiced and a miscarriage
of justice occurred.

Il The petitioner was prejudiced when appellate counsel failed to argue that
trial counsel was ineffective and furttggejudiced [the petitioner] when the
petitioner’s appellate counsel failed to request an evidentiary hearing.

IV.  The trial court nor the Michiganupreme Court ever gave a concise reason
for each of the denials of the petitioner’s claims.

Ptn. at 14. The respondent filed an answer contgritiat the claims lack merit, and some of them
are not cognizable on habeas review.
.

The provisions of the Antiterrorism and Effee Death Penalty Act of 1996 (AEDPA), Pub.
L. No. 104-132, 110 Stat. 1214 (Apr. 24, 1996), whgolvern this case, “circumscribe[d]” the
standard of review federal courtaist apply when considering application for a writ of habeas
corpus raising constitutional claims, includingiots of ineffective assistance of couns8ee
Wiggins v. Smith539 U.S. 510, 520 (2003). Because Fitchett's petition was filed after the
AEDPA'’s effective date, its standard of revi@pplies. Under that statute, if a claim was
adjudicated on the merits in state court, a fddayart may grant relief only if the state court’s
adjudication “resulted in a deasi that was contrary to, or involved an unreasonable application
of, clearly established Federal law, as deteeatiny the Supreme Court of the United States,” or
if the adjudication “resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence ggented in the State court proceeding.” 28 U.S.C. § 2254(d)(1)-(2).

“Clearly established Federal law for purposes of § 2254(d)(1) includes only the holdings, as opposed



to thedicta, of [the Supreme] Court’s decisionsWhite v. Woodall--- U.S. ---, 134 S. Ct. 1697,
1702 (2014) (internal quotation marks and citatiomstted). “As a condition for obtaining habeas
corpus from a federal court, a state prisoner rastv that the state court’s ruling on the claim
being presented in federal court was so lackingustification thatthere was an error well
understood and comprehended in existing law begagigossibility for fairminded disagreement.”
Harrington v. Richter--- U.S. ---, 131 S. Ct. 770, 786-87 (2011).

The distinction between mere error anahjectively unreasonable application of Supreme
Court precedent creates a substantially higher threshold for obtaining religietinaroreview.
The AEDPA thus imposes a highly deferential standard for evaluating state-court rulings, and
demands that state-court decisionsgreen the benefit of the doubtRenico v. Leftc59 U.S. 766,
773 (2010) (finding that the state court’s rapid deation of a mistrial on grounds of jury deadlock
was not unreasonable even where “the jury only dediied for four hours, its notes were arguably
ambiguous, the trial judge’s initial question te fareperson was imprecise, and the judge neither
asked for elaboration of the foreperson’s answesr took any other measures to confirm the
foreperson’s prediction that a unanimous verdictild not be reached” (internal quotation marks
and citations omitted)see also Dewald v. Wriggelsworffi8 F.3d 295, 298-99 (6th Cir. 2014);
Bray v. Andrews640 F.3d 731, 737-39 (6th Cir. 201Phillips v. Bradshaw607 F.3d 199, 205
(6th Cir. 2010)Murphy v. Ohip551 F.3d 485, 493-94 (6th Cir. 2002gdy v. Morgan515 F.3d
587, 594-95 (6th Cir.2008Ravis v. Coyle475 F.3d 761, 766-67 (6th Cir. 200Rockwell v.
Yukins 341 F.3d 507, 511 (6th Cir. 2003) (en banc). Moreover, habeas review is “limited to the
record that was before the state cour€lllen v. Pinholster--- U.S.---, 131 S. Ct. 1388, 1398

(2011).



A.

In his first and fourth claims, the petitionemagplains that the state courts did not properly
entertain his post-conviction requests for relief. In his first claim, the petitioner alleges that his
constitutional rights were violated when the Michigan courts denied his motion to conduct an
evidentiary hearing on his ineffective assistanceoainsel claims in the manner described by the
state supreme court People v. Ginther390 Mich. 436, 443, 212 N.W. 2d 922 (1973), and Mich.
Ct. R. 7.211(C)(1). The petitioner first raised thimedfective assistance of counsel claims in his
post-conviction motion for relief from judgment. his fourth claim, the petitioner argues that the
state trial and appellate courts erred by denlgiagost-conviction motion for relief from judgment
in a summary order without giving any reason for the denial.

Federal courts do not providelief under 28 U.S.C. § 2254 for alleged errors of that type,
which arise in post-conviction proceedings. “ThetlsiCircuit consistently [has] held that errors
in post-conviction proceedingseaoutside the scope of federal habeas corpus reviéness v.
Palmer, 484 F.3d 844, 853 (6th Cir. 2007 he Supreme Court has held that states have no
constitutional obligation to progte post-conviction remedieBennsylvania v. Finley81 U.S. 551,

557 (1987)). Based on that holding, the Sixth @irbas reasoned that “habeas corpus cannot be
used to mount challenges to a state’s scheme of post-conviction r&efer v. Mitchell 264 F.3d

663, 681 (6th Cir. 2001%ee also Kirby v. Duttqrr94 F.2d 245, 246 (6th Cir. 1986) ( holding that
habeas corpus is not the proper means by which prisoners should challenge errors or deficiencies
in state post-conviction proceedings).

The Supreme Court has explained that thetfanof the Great Writ “is to secure release

from illegal custody.” Preiser v. Rodriguez11 U.S. 475, 484 (1973). But “[a] due process claim



related to collateral post-conviction proceedings, even if resolved in a petitioner’s favor, would not
‘result[in] . . . release or areductionin . . . timbécsserved or in any other way affect his detention
because we would not be reviewing any miadteectly pertaining to his detention.’Cress,484

F.3d at 853 quoting Kirby 794 F.2d at 247). The *'scope thfe writ” does not encompass a
“second tier of complaints about deficieasiin state post-conviction proceedingsCtess 484

F.3d at 853 duoting Kirby 794 F.2d at 248). “[T]he writ is not the proper means to challenge
collateral matters as opposed to the underhatege conviction giving rise to the prisoner’'s
incarceration.”lbid. (internal quotations omitted).

The petitioner contends that the state coumsilsl have held an evidentiary hearing on his
ineffective assistance of counsel claims. Eversififere true, such an error in the manner the state
court chose to address a post-conviction challenge is not grist for the federal habe&eeill.
Cornwell v. Bradshaywb59 F.3d 398, 411 (6th Cir. 2009). Moren\tkere is no clearly established
Supreme Court ruling that recognizes a constitutioght to a state court evidentiary hearing to
develop a claim of ineffective assistaf counsel even on direct appddayes v. Prelesnjk 93
F. App’x 577, 584-85 (6th €i2006). The petitioner is not entitled to habeas relief on his first
claim.

The state courts’ failure to give any reasfamshe denial of the petitioner’s post-conviction
motion is a complaint that fallstmthe same category. That alleged deficiency in the state courts’
adjudication of a post-judgment matter is not a proper subject for habeas review. Moreover, the
Supreme Court has held that the failure of aestaurt to explain its ruling more completely does
not render the ruling constitutionally defective norglgesubject it to collatal attack in federal

court. Arizona v. Washingtqt34 U.S. 497, 517 (197&ee also Sumner v. Ma#d9 U.S. 539,



548 (1981) (holding that “a court need not elabooatgive reasons for rejecting claims which it
regards as frivolous or totally without merit”). The petitioner therefore is not entitled to habeas
relief on his fourth claim.

B.

In his second and third claims, the petitioner argues that he was denied the effective
assistance of trial and appellate counsel, respectively. He raised those claims for the first time on
collateral review in state court. The Michigdapreme Court denied relief pursuant to Michigan
Court Rule 6.508(D), which provides,part, that a court may not grant relief to a defendant if the
motion for relief from judgment alleges grounds fielief which could have been raised on direct
appeal, absent a showing of good cause for thedaituraise such grounds previously and actual
prejudice resulting therefronBeeMich. Ct. R. 6.508(D)(3). The g&h Circuit has held that such
form orders used by the Michigan Supreme Couttetoy leave to appeal in this case is unexplained
because its citation of Michigan Court Rule 6.308(s ambiguous as to whether it refers to a
procedural default or a rejection on the mer@slilmette v. Howe$24 F.3d 286, 291-92 (6th Cir.
2010) (en banc). Consequently, this Court must “look through” the unexplained order of the
Michigan Supreme Court to the state trial coulgsision to determine the basis for the denial of
state post-conviction relief.

The trial judge rejected the petitioner’s claimboth of his orders without citing Rule 6.508
or any other procedural bar when he deniedrtiotion for relief from judgment. This Court
therefore presumes that the trial court adjatkd those claims on the merits for purposes of
invoking the AEDPA'’s deferential standard of reviésee Harringtonl31 S. Ct. at 784—85 (stating

that, “[w]hen a federal claim has been presentadstate court and the state court has denied relief,



it may be presumed that the state court adjudidaedlaim on the meriis the absence of any
indication or state law procedural principles to the contrary”).

The two-prong test set forth 8trickland v. Washingtod66 U.S. 668 (1984), governs the
Court’s analysis of ineffective-assistance-of-counsel claimains v. Smitt895 F.3d 251, 258 (6th
Cir. 2005). To establish a claim of ineffectagsistance of counsel, a defendant must show both
deficient performance and prejudideremo v. Moore--- U.S. ---, ---, 131 S. Ct. 733, 739 (2011)
(quotingKnowles v. Mirzayange556 U.S. 111, 122 (2009)).

Because of the high deference accorded statg determinations by AEDPA, establishing
that counsel was ineffective and, therefore pisttioner was denied his right to counsel under the
Sixth Amendment is difficult. The Supreme Court recently explained:

“SurmountingStrickland’shigh bar is never an easy taskadilla v. Kentucky559

U.S. 356, 371 (2010) . . . . The question is whether an attorney’s representation

amounted to incompetence under “prevailing professional norms,” not whether it

deviated from best practices most common custonstrickland 466 U.S. at 690.

Establishing that a state court’s applicatioistifcklandwas unreasonable under 8

2254(d) is all the more difficult. The standards create8thgklandand § 2254(d)

are both “highly deferentialjd., at 689;Lindh v. Murphy 521 U.S. 320, 333, n.7

(1997), and when the two apply in tandem, review is “doublyKeowles 556 U.S.

at 123. TheStrickland standard is a general one, so the range of reasonable

applications is substantiallbid. Federal habeas courts must guard against the

danger of equating unreasonableness uatteklandwith unreasonableness under

8 2254(d). When § 2254(d) applies, the question is not whether counsel’s actions

were reasonable. The question is whether there is any reasonable argument that

counsel satisfie®trickland’sdeferential standard.
Richter, 131 S. Ct. at 788.
On habeas review, “[tlhe question ‘is not whta federal court believes the state court’s

determination’ under th&tricklandstandard ‘was incorrect but whether that determination was

unreasonable — a substantially higher threshollriowles 556 U.S. at 123 (quotirgchriro v.



Landrigan 550 U.S. 465, 473 (2007)). Moreover, “becauseStneklandstandard is a general
standard, a state court has even more latitude to reasonably determine that a defendant has not
satisfied that standardfbid. (citing Alvaradg 541 U.S. at 664).

The petitioner contends that he was deprigethe effective assistance of trial counsel
because his trial attorney was acting under a conflictefest. He says his trial attorney breached
his fiduciary duty by stealing $13,000 from the petitioner, by charging the petitioner for services
performed by counsel on the petitioner’s relatewie case at a higher hourly rate than had been
agreed upon by the petitioner and counsel, and by failing to undertake certain actions on the
petitioner’s behalf regarding this divorce case.

A criminal defendant is entitled to the effiee assistance of counsel free from conflict.
Holloway v. Arkansgs435 U.S. 475, 483-84 (1978). Quyler v. Sullivan446 U.S. 335, 345-50
(1980), the Supreme Court held that prejudice is presumed if counsel is burdened by an actual
conflict of interest. The presumption of preggliapplies only if the defendant demonstrates that
counsel “actively represented conflicting interests] that “an actual conflict of interest adversely
affected his lawyer’s performanceld. at 350. The Supreme Court, to date, has only applied the
Sullivan presumption of prejudice “in the case of a conflict of interest arisimm imultiple
concurrent representation of defendant3alowiec v. Bradshaw657 F.3d 293, 314-15 (6th Cir.
2011). The rule that proof of prejudice is excused when the lawyer is burdened by a conflict of
interest has been limited to cases wheretmdlict arises from multiple representatioklickens
v. Taylor 535 U.S. 162, 172-74 (2002).

In this case, the petitioner does not suggesthisdawyer’s conflict of interest arose from

multiple representation, that is, “where a single attorney simultaneously represents two or more

-10-



codefendants in the same or separate proceajlimg{ereas successive representation occurs where
defense counsel has previously represkateo-defendant or trial withessJalowieg 657 F.3d

at 315. Therefore, the petitioner must shogjyatice to succeed on his Sixth Amendment claim in
this case.See Harrison v. Motley78 F.3d 750, 756-57 (6th Cir. 2007) (holding that neithgter

nor Holloway applied to the petitioner’'s claim thatshiawyers had a calidt of interest in
representing him based on their fears of criminal prosecution and malpractice for witness
tampering); Stewart v. Wolfenbargerd68 F.3d 338, 351 (6th Cir. 2006) (“This Court has
consistently held that, for Section 2254 cases(hgler standard does not apply to claims of
conflict of interest other than multiple concurrent representation; in such cases, including successive
representation, thgtricklandstandard applies.”yVhiting v. Burt395 F.3d 602, 619 (6th Cir. 2005)
(finding the presumed prejudice standard inapplicable to an attorney’s alleged conflict from
representing the petitioner at trial and on app®&&ks v. United State323 F.3d 445, 473 n.25 (6th

Cir. 2003) (“As we have discussetiprg theMickensrationale compels our strong hesitation to
apply Cuylerto conflicts of interest cases arising outside of the joint representation context.”).

The petitioner contends that his trial lawyer’s performance was deficient because he was
unprepared for trial. No evidence has beengmiesl here to support that allegation. Conclusory
allegations of ineffective assistance of counsé@hout any evidentiary support, do not provide a
basis for habeas relieGee Workman v. Bell78 F.3d 759, 771 (6th Cir. 1998). And the record in
this case suggests that the opposite is true. On the morning of trial, defense counsel objected to the
admission of two crime scene photographs of/tbém on the ground that they had no evidentiary

value and were “only meant to inflame the passafrtbe jury.” The judge only admitted one of
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the photographs into evidence. Trial Tr. 3-5,rMg 2005. In response tbe judge’s question,
defense counsel stated that he was ready for the ljdirgt 5.

Nor has the petitioner shown prejudice. He hat explained howng additional pretrial
work counsel could have performed would/édeen beneficial to his defens8ee Martin v.
Mitchell, 280 F.3d 594, 607-08 (6th Cir. 2002).

The petitioner’s more serious allegation is thiatlawyer gave him an incorrect estimate of
his likely minimum sentence if he pleaded no contest. He supports that charge by referencing a
letter his lawyer sent him on January 19, 2005, iiclwvhe advised the petitioner that his sentencing
guidelines would be from four to five years tapthirteen years on the minimum sentence if he
pleaded guilty or no contest. The petitioner allegasdh the day of trial, his lawyer told him that
he would receive four to seven years in prigdme pleaded no contest. The petitioner has also
presented several affidavits from friends orifgmmembers who attest that counsel made the same
representation to them.

TheStricklandframework applies to claims of ineffective assistance of counsel arising from
a guilty or no contest pledHill v. Lockhart 474 U.S. 52, 58 (1985). The first prong of the test
remains the samdbid. However, the prejudice requirement focuses on whether counsel’s
constitutionally ineffective performance afted the outcome of the plea procekk.at 59. The
defendant must show “that there is a reasonablegility that, but for counsel’s errors, he would
not have pleaded [no contest] and would have insisted on going to thal., see also Smith v.
United States348 F.3d 545, 551-52 (6th Cir. 2003).

In the present case, the petitioner filed andaffit in which he stad that his attorney

informed him almost three months before trialtthis sentencing guidelines in the event of a guilty
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plea would be between 48 and 132 months for a mmisentence. He said he rejected the option

to plead guilty at that time. The petitioner stateat tin the day of trial, biattorney said that the
prosecutor offered a “deal” that in exchange for a no contest plea to the assault, home invasion, and
firearm offense, other counts wdube dismissed and he would reeea sentence of four to seven

years in prison. The problem with the petitioner’s allegations is that the record contradicts them.

With the state’s witnesses and a jury atrdaly, the petitioner decided to forego a trial and
enter a no contest plea. The prosecutor plaeeplda agreement on the record, and he specifically
indicated that there was no sentencing agreement between the parties. The judge asked the
petitioner on the record if there were any promikashad been made to induce his plea other than
those that had been placed on the record. Thegoetitdenied that there were other promises that
had been made to induce his plea.

Itis apparent that the state court gave credémthe petitioner’s on-the-record denial of any
agreement or representation about the sentence, rather than his after-the-fact assertions in his
affidavit. That decision does not unreasonably apply federal law. The Supreme Court has
confirmed that a federal court’s consideration of ineffective assistance of counsel claims arising
from state criminal proceedings is quite limitechateas review due to the deference accorded trial
attorneys and state appellate courts reviewing their performateeington, 131 S. Ct. at 788
(declaring that “[t]he standards createdSixicklandand § 2254(d) are both ‘highly deferential,’
and when the two apply in tandem, reviewdsubly’ so” (internal and end citations omitted)).
“When § 2254(d) applies, the question is not whatbansel’s actions wereasonable, but whether
there is any reasonable argument that counsel sattfiedlands deferential standardId. at 788.

Additionally, the Supreme Court has emphasizecettiegordinary deference to be afforded trial
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counsel in the area of plea bargainisge Premo v. Mooye-- U.S. ---, 131 S. Ct. 733, 741 (2011)
(stating that “strict adherence to tBeicklandstandard [is] all the more essential when reviewing
the choices an attorney made at the plea bargain stage’glso Bray v. Andrew&40 F.3d 731,
738 (6th Cir. 2011) (citingPremq.

Even if defense counsel gave misinformatioithe petitioner about the sentence, the trial
judge cleared it up during the plea colloguee Ramos v. Rogefis/O F. 3d 560, 565 (6th Cir.
1999). The trial judge advised the petitioner eftflaximum penalties for the offenses to which he
was pleading no contest. All the terms of the plea agreement were placed on the record, including
the fact that there was no sentencing agreenTérd.petitioner denied that any other promises had
been made to persuade him to plead no contébe petitioner therefe was not entitled to
withdrawal his plea based on the allegation that his attorney gave him misleading sentencing
information; the petitioner was given the correctinfation by the judge at the time of the plea, and
he expressly denied the existencetbier representations or promis&ge United States v. Todaro
982 F.2d 1025, 1029-30 (6th Cir. 1993).

The petitioner’s related claim that his cours®rced him into pleading no contest fails for
the same reason: he stated on the record at the plea hearing that no threats or coercion had been
made to induce him to plead no contest. Ptioaf the guilty plea was voluntary and intelligently
made generally is furnished through a transcript of state court proceeMogsloo v. Elp 365
F.3d 487, 494 (6th Cir. 2004) (cititgarcia v. Johnsorf91 F.2d 324, 326 (6th Cir. 1993)). Where
the transcript is adequate to show that the plea was voluntary and intelligent, a presumption of
correctness attaches to the state-courttigglof fact and to the judgment itseBarcia, 991 F.2d

at 326-27. A satisfactory state-court transceiritaining findings after a proper colloquy places
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upon the petitioner a “heavy burden”deerturn the state findingsd. The petitioner's “[s]olemn
declarations in open court carry a strong presumption of verfiglatkledge v. Alliso431 U.S.

63, 74 (1977). The petitioner's bare claim that he was coerced into pleading no contest is
insufficient to overcome that presumption of verity.

In his third claim, the petitioner contends thstappellate counsel was ineffective by failing
to raise his ineffective assistance of trial counsel claims on his direct appeal.

The Sixth Amendment guarantees a defendamighteto the effective assistance of counsel
on the first direct appeakEvitts v. Lucey469 U.S. 387, 396-397 (198%lowever, counsel does
not have a constitutional duty to raise eveonfrivolous issue requested by a defenddones v.
Barnes 463 U.S. 745, 751 (1983). This Courtealdy has determined that the petitioner’s
ineffective assistance of trial counsel claims are without merit. “[A]ppellate counsel cannot be
found to be ineffective for ‘failure taise an issue that lacks merit8haneberger v. Jone8l5
F.3d 448, 452 (6th €i2010) (quotingGreer v. Mitchell 264 F.3d at 676). Because none of the
petitioner’s ineffective assistance of trial courdaims are meritorious, appellate counsel was not
ineffective in his handling of the petitioner’'s eltt appeal. The petitioner is not entitled to habeas
relief on his ineffective assistance of appellate counsel claim.

.

For the reasons stated, the Court conclutias the state court did not contravene or
unreasonably apply federal law as determined &ystipreme Court. Therefore, the petitioner has
not established that he is presently in custodyafation of the Constitiion of the United States.

Accordingly, it iSORDERED that the petition for a writ of habeas corpuBENIED.

s/David M. Lawson
DAVID M. LAWSON
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United States District Judge

Dated: July 11, 2014
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