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OPINION BY: SUSAN ILLSTON
OPINION

ORDER GRANTING MOTION FOR PRELIMI-
NARY INJUNCTION; DENYING MOTION TO
DISMISS OR FOR SUMMARY JUDGMENT; DE-
NYING MOTION FOR INTERPLEADER RELIEF

On February 11, 2011, the Court held argument on
plaintiff's motion for a preliminary injunction, defendant
National Conference of Bar Examiner's (NCBE) motion
to dismiss or for summary judgment, and defendant State
Bar of California’s {State Bar) motion for interpleader
relief. Having considered the arguments made, the papers

submitted, and for good cause shown, the Court
GRANTS plaintiffs [*2] motion to for a preliminary
injunction, DENIES NCBE's motion to dismiss or for
summary judgment, and DENIES the State Bar's motion
for interpleader relief, but stays all proceedings in this
case apainst the State Bar until further order of the Court.

BACKGROUND

Plaintiff Timothy Elder filed this action on January
13, 2011, against the National Conference of Bar Ex-
aminers (NCBE) and the State Bar of California (State
Bar) for violation of the American with Disabilities Act
of 1990 {ADA, 42 US.C. § 12101, et seq.) and the Cali-
fornia Unruh Civil Rights Act (Cal. Civil Code § 51 et
seq.). Plaintiff seeks to compel the defendants to allow
him to take a portion of the California State bar exam --
the Multistate Bar Exam (MBE) -- using a computer
equipped with JAWS screen access software, Complaint,
1 1, 4. On January 4, 2011, the State Bar granted Mr,
Elder's request to take two of the three parts of the bar
exam using JAWS, but denied his request to take the
MBE using JAWS because NCBE will not provide an
electronic version of the MBE. Id,, 1§ 4, 20. Elder,
therefore, seeks a preliminary injunction from this Court
to force defendants to allow him to use a computer
equipped with JAWS to take [*3] the MBE potion of
the February 2011 bar exam, which is scheduled to be
administered to plaintiff on February 26 and 27, 2011.
Notice of Motion at 3.

The California bar exam has three parts: six essay
questions, two performance tests, and the MBE, Id,, § 2.
The MBE is a two hundred item, multiple choice test that
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plaintiff alleges is developed and "controlled" by NCBE,
1d., 9 2, 12. Elder asserts that both as part of his request
to the State Bar and in comespondence sent directly to
NCBE, NCBE has not agreed to make the MBE accessi-
ble t0 him through use of a computer equipped with
JAWS, Id., 1 5. Elder also asserts that NCBE is the entity
that determines what formats the MBE can be offered in
-~ Le., in written booklet form, by audioc CD -- by the
various state bar organizations who use the MBE. 4.,
112,

Elder is a formerly sighted reader who is now legal-
ly blind. Id., | 3. Elder has not used Braille from an early
age and instead, since 2004, has used computer assisted
software to perform nearly all academic and reading
tasks. Jd., 1Y 3, 16. JAWS is a "screen reader" software
program that vocalizes text and allows the user to navi-
gate through text, controlling the speed, volume, and
[*4] timber of volcalization, while providing audio cues
that indicate spatial and navigational elements of a text.
Id., §1 3, 17. JAWS is Elder's primary reading method
and Elder used JAWS technology to complete his as-
signments during law school, for all of his law school
examinations, and uses JAWS in his current employment
as a disability rights fellow at a law firm in Maryland,
Id., § 16. JAWS allows Elder to read with the same "au-
tomaticity" as a sighted person can read printed text, al-
lowing him to focus on the content and not the process of
reading. /4., § 17.

Mark Stimson, an "accessibility specialist,” has per-
sonally observed Elder using JAWS and states that Elder
is an "advanced to expert" user of JAWS. Stimson Decl.,
9 17. Stimson states that through using JAWS, Elder can
achieve the same fluidity and control of the reading
process that a sighted reader can, and that by using
JAWS Elder does not need to expend mental energy on
the reading process, but can focus instead on the content
of the text or the goal of answering a question in a testing
environment. Id., § 18; see also Declaration of Timothy
Eider, 9 13.

Elder has used non-computer assisted software ac-
commedations to take [*5] tests in the past including,
most recently, using a live reader to take the MBE por-
tion of the July 2010 Maryland bar exam. Complaint, §
18. However, Elder asserts that using a live reader is
"vastly inferior" to using JAWS and that using a live
reader put Elder at a competitive disadvantage to his
non-disabled peers on the Maryland bar exam. Elder,
Decl., Y 18. Elder explains that the use of a live reader on
the Maryland MBE forced him to expend significant
mental energy to interact with and direct the reader, and
that the live reader's mistakes and increasing frequency
of breaks throughout the exam forced Elder to expend
mental resources on issues other than the content of the

exam and prolonged the duration of the exam, Jd.,
18-22.

NCBE opposes Elder’s request for a preliminary in-
junction because it believes that allowing Elder to use a
live reader is a sufficient and reasonable accommodation
under the law and facts of this case, especially given
Elder's successful use of a live reader for the MBE por-
tion of the Maryland July 2010 bar, NCBE also disputes
whether Elder would suffer any harm if his request for
preliminary relief is denied and argues that the balance of
equities [*6] tips in favor of denying Elder's request,
Finally, NCBE also argues that Elder's chances of sug-
cess on the merits are weak, as NCBE is not an entity
covered by the ADA because the State Bar, not NCBE,
"offers" the MBE under the mesaning of the ADA. NCBE
has filed a concurrent motion to dismiss or for summary
Jjudgment on this ground. Pocket No. 28,

The State Bar does not oppose Elder's request for
preliminary relief, but it also does not support NCBE,
Rather, the State Bar states that it will agree to be bound
by whatever ruling this Court makes, and in particular
will comply with the remedy the Court may impose if it
agrees that Elder is entitled to relief. See State Bar Mo-
tion for Interpleader Relief, Docket No. 19. As the State
Bar is not taking a side in the litigation, the State Bar
asserts that is should be granted "interpleader” relief and
dismissed from this case, leaving Elder and NCBE to
litigate this case. NCBE does not oppose the State Bar's
request for interpleader relief, despite its own position
that the State Bar -- and not NCBE - "offers" the exam
and is bound by the requirements of the ABA. Docket
No. 37. Plaintiff opposes the interpleader relief, arguing
that it is necessary [*7] to have both defendants in this
action until the Court definitively resolves the issue of
whether NCBE or the State Bar, or both, are covered by
the ADA's requirements with respect to the MBE,

DISCUSSION

L, NCBE's Motion to Dismiss or for Summary Judg-
ment

After being served with plaintiff's motion for a pre-
liminary injunction, NCBE filed a motion to dismiss or,
in the altemative, for summary judgment based on its
argument that NCBE does not "offer" the MBE, and,
therefore, is not covered by the ADA. Under Federal
Rule of Civil Procedure 12(b)(6), a district court must
dismiss a complaint if it fails to state a claim upon which
relief can be granted. To survive a Rule 12(b)(6) motion
to dismiss, the plaintiff must allege "enough facts to state
a claim to relief that is plausible on its face." Bell At
Corp. v. Twombly, 550 U.S. 544, 570, 127 §. C1. 1955,
167 L, Ed. 2d 929 (2007). This "facial plausibility" stan-
dard requires the plaintiff to allege facts that add up to
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"more than a sheer possibility that a defendant has acted
unlawfully." Ashcroft v. Igbal, 129 5.Ct, 1937, 1949, 173
L. Ed. 2d 868 (2009). In addition to moving to dismiss,
NCBE has also submitted extrinsic evidence in support
of its alternative motion for summary judgment. See
[*8] Fed. R. Civ. Proc, 12(d}. As NCBE argues that the
success of this motion is a fandamental reason why
plaintiff cannot prove a likelihood of success on the me-
rits for the preliminary relief he seeks, the Court will
address this motion first.

42 U.S.C. section 12189, under Title III of the ADA,
governs professional licensing examinations. Section
12189 requires entities that "offer" examinations such as
the MBE to offer the exams in a "place and manner ac-
cessible to persons with disabilities or offer alternative
accessible arrangements for such individuals." The De-
partment of Justice (DOJ) regulation implementing Sec-
tion 12189 requires that, examinations "be selected and
administered so as to best ensure that, when the exami-
nation is administered to an individual with a disability, .
. . the examination results accurately reflect the individu-
al's aptitude or achievement level or whatever other fac-
tor the examination purports to measure, rather than re-
flecting the individual's impaired sensory, manuwal or
speaking skills" and that the examination be "adminis-
tered in facilities that are accessible to individuals with
disabilities [unless] alternative accessible arrangements
are made." 28 C.F.R. § 36.309(B)(1)(i), [*9] (¥). Look-
ing to the legislative history of Section 12189, Congress
intended to "fill the gap that is created when licensing,
certification and other testing authorities are not covered
by section 504 of the Rehabilitation Act or Title II of the
ADA." See Nondiscrimination on the Basis of Disability
by Public Accommodations and in Commercial Facili-
ties, 56 Fed. Reg. 35,544, 35,572 (July 26, 1991), The
DOJ has advised that the regulation implementing sec-
tion 12189 "applies to any private entity that offers the
specified types of examinations or courses.” Id.

NCBE argues that based on plaintifPs own admis-
sions, the State Bar is the entity that "offers” the MBE
because the State Bar "administers” the exam. Specifi-
cally, plaintiff alleges the following: "The State Bar of
California offers the California Bar Examination twice
cach year," Complaint, § 2; "The State Bar regulates the
practice of law in California by establishing eligibility
criteria,” which includes "passage of the California Bar
Exam, which the State Bar administers and scores twice
each year,” id., § 13; and the State Bar “evaluates the
requests of applicants who wish to take the California
Bar Examination with changes [*10] in format or aux-
iliary aids because of a disability." Id.; see also NCBE
Reply atl-2 (relying on these admissions in support of
motion to dismiss).

However, plaintiff also alleges that NCBE "develops
and controls various tests relating to the licensing of law
school graduates seeking admission to the bar"; that
NCBE "controls the format in which the MBE is offered
in most states, including California"; and that NCBE
"disseminates the MBE . . . and determines the formats
in which the MBE is offered and administered"; that
NCBE makes the determination with regards to whether
or not the MBE is provided in electronic format with
sereen access sofiware. Complaint, ¥ 12. Plaintiif alleges
that while the State Bar has agreed to provide Mr, Elder
with the accommodation he seeks for two parts of the bar
exam, it denied the request with respect to the MBE only
because NCBE "will not provide the electronic version”
of the MBE. /d., § 20. Finally, the Complaint alleges that
plaintiff has contacted NCBE directly to request the ac-
commodation for the MBE, but NCBE has refused to
provide it for him, 7d., §Y 21-22,

Viewing the allegations in the light most favorable
to plaintiff, the Court cannot say [*11] that NCBE does
not "offer" the MBE within the meaning of the ADA asa
matter of law, The fact that the State Bar technically ad-
ministers the California bar exam does not preclude a
finding that NCBE is the entity which offers the MBE or
co-offers the MBE with the State Bar. NCBE attempts to
downplay the relevance of its decisions and conduct, by
focusing on the role of the State Bar as the entity which
provides the facilities for test takers and decides whether
disabled test takers will be offered the accommodations
it allows for the essay and practice segments of the bar,
or the accommodations allowed by NCBE for the MBE,
However, NCBE does not dispute that it is the entity
which decides what formats -- other than the paper test
booklets NCBE provides for use by sighted test takers --
can be offered by the State Bar to disabled test takers.
NCBE does not dispute that it is the State Bar's position
in this litigation that the State Bar would allow Elder to
use a computer equipped with JAWS to take the MBE if
NCBE would agree to provide the exam in an elcctronic
format. Fundamentally, NCBE ignores that fact that buz
Jor NCBE's refusal to offer the MBE in electronic form
to the State Bar, [*12] Elder would be able to take the
MBE as part of the February 2011 California bar exam
using a computer equipped with JAWS, Based on the
undisputed facts alleged in the complaint, and especially
considering the broad remedial scope of the ADA, plain-
tiff has adequately alleged that NCBE "offers" the MBE
within the meaning of the ADA.

Tuming to the evidence submitted by NCBE in
moving, in the alternative, for summary judgment, the
Court finds it inappropriate to rely on that material and
convert this motion {o one for summary judgment at this
time. A cursory review of that evidence shows that the
plaintiff should be allowed to take discovery and develop
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a full factual record on the issue of whether NCBE "of-
fers" the MBE within the meaning of the ADA. In par-
ticular, while NCBE's declarant asserts that NCBE does
not play a role in determining whether a state bar that
uses the MBE will provide any particular accommoda-
tion to a test taker (see Moeser Decl, § 3.g.), plaintiff
would seek to confirm in discovery that NCBE is the
entity that determines the format of the accommodations
that can be offered by state bars to disabled MBE test
takers, and that NCBE has allowed disabled individuals
[*13] to take the MBE, as well as the Multistate Essay
Exam ("MEE") and Multistate Performance Test
("MPT") offered by NCBE, in electronic formats. See
Plaintiff's Oppo. at 6-7. Plaintiff would also confirm that
NCBE requires state bars offering the MBE to follow
specific protoceols in administering the test, in order to
protect the integrity of the test, and that state bars are
required to send the MBE test booklets back to NCBE
for scoring. Plaintiff's Oppo. at 10,

These facts, if true, set this sitvation apart from the
one where an entity simply offers a product to the mar-
ket. Altering an example offered by NCBE, this case is
not similar to a car manufacturer which chooses not to
offer physical accommodations on its vehicles or which
provides a user manual for a vehicle's operation. See
NCBE Reply at 3, 4. Instead, these facts tend to show
that by exercising total control over the format and con-
ditions by which the MBE will be offered to disabled as
well as non-disabled test takers, as well as control over
its scoring, it is NCBE which "offers" the MBE under the
meaning of Section 12189.

For purposes of mling on NCBE's motion to dismiss
or in the aiternative for summary judgment, the Court
[*14] finds that plaintiff has adequately alleged that
NCBE "offers” the MBE within the meaning of the ADA
and that, at this stage of the case, is likely to prevail on
the argument after the development of a full, factual
record and detailed review of (he legislative history of
the ADA. As such, NCBE's motion {o dismiss is DE-
NIED, and the motion for summary judgment is DE-
NIED without prejudice to its being renewed.

IL State Bar's Motion for Interpleader Relief

The State Bar has filed a motion for interpleader re-
lief, seeking to avoid what it claims are conflicting de-
mands placed on it by plaintiff and its co-defendant
NCBE. The State Bar complains that it is caught between
plaintiff's demand that the State Bar allow him to take
the MBE on a computer equipped with JAWS and
NCBE's position that the State Bar's contractual and
copyright obligations prevent the State Bar from provid-
ing Elder with the accommodation he seeks. Motion for
Interpleader at 1, The State Bar repeatedly asserts that it
will agree to abide by whatever the Court rules with re-

spect to Elder's request for relief, but seeks to be dis-
missed from this Case in order to avoid the expense of
litigation, risk of attorneys fees, [*15] and presumably
any inference that the State Bar opposes the relief that
plaintiff seeks when it has already granted plaintiff's re-
quest fo use & computer equipped with JAWS for the
essay and practice segments of the California bar exam.

NCBE filed a statement of non-opposition to the
State Bar's motion, pursuant to Civil Local Rule 7-3(b).
Docket No. 37. Plaintiff opposes the motion, argning that
until the Court determines on the merits whether NCRE
is covered by Section 12189, the State Bar should remain
& defendant as it is undisputably covered by the require-
ments of Title I of the ADA.

The Court has considered the arguments made and
concerns raised by the State Bar and plaintiff and DE-
NIES the State Bar's motion to dismiss it as a party as a
form of interpleader relief. The Court is cognizant of the
State Bar's awkward position between plaintiff and
NCBE, as well as its concerns over "defending” the case
where it does not oppose the ultimate relief plaintiff
seeks - being able to take the MBE with a computer
equipped with JAWS -- but finds that the State Bar
should remain a party until the Court rules on a motion
for summary judgment, brought on a full record, to de-
termine NCBE's [*16] argument that it does not "offer”
the MBE within the meaning of Section 12189. Instead
of dismissing the State Bar from this case, the Court will
STAY the case with respect to the State Bar, obviating
the need for the State Bar to proceed with case manage-
ment and discovery obligations, as well as any additional
motions practice, until further order of the Court. If the
Court finds that it requires the participation of the State
Bar in any future proceedings, the Court will sua sponte
lift the stay to allow the case to proceed in an orderly and
efficient manner,

II1. Plaintiff's Motion for Preliminary Injunction

"A plaintiff seeking a preliminary injunction must
show that: (1) she is likely to succeed on the merits, (2)
she is likely to suffer irreparable harm in the absence of
preliminary relief, (3) the balance of equities tips in her
favor, and (4) an injunction is in the public interest."
Enyart v. National Conference of Bar Examiners, Inc.,
2011 U.S. App, LEXIS 151, *14 (9th Cir. January 4,
20311}, Applying each of these factors, and in light of the
Ninth Circuit's very recent ruling in Enyart v. NCBE,
which settled the specific legal standard this Court must
apply in determining [*17] Elder's likelihood of suc-
cess, the Court finds that Elder is entitled to the prelimi-
nary relief he seeks.

A, Likelihood of Success
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Elder's likelihood of success on the merits is largely
deterthined by the Ninth Circuit's recent decision in
Enyart v. NCBE. In that case, the Ninth Circuit upheld a
preliminary injunction issued by the district court com-
pelling NCBE to allow a blind applicant to use a com-
puter equipped with JAWS and another assistive soft-
ware program on the February and July 2010 California
bar MBEs. ' Enyart, 2011 US, App. LEXIS 15] at *
3-10. The Ninth Circuit affirmed the district court's or-
ders, finding that wse of a computer equipped with assis-
tive software was necessary to "best ensure” Enyart's
chances of success on the bar exam.

1 The district court also ordered NCBE to al-
low Enyart to take the March 2010 and August
2010 Multistate Professional Responsibility Ex-
ams (MPRE) using her requested accommoda-
tion.

In reviewing the district court's injunctions, the
Ninth Circuit made a particularly significant holding in
determining the level of accommodations that must be
provided to applicants for professional licensing exami-
nations like the MBE. The Court noted that 42 U.S.C.
section 12189 [*18] requires entities that offer exami-
nations to offer the exams in a “place and manner ac-
cessible to persons with disabilities or offer alternative
accessible arrangements for such individuals," Id, at
*15 (quoting 42 U.S.C. § 12189). The Court found that
the meaning of "accessible” in the statute was ambiguous
in the context of licensing examinations, requiring the
Court to defer to the Department of Justice's regulation
interpreting section 12189, That regulation requires enti-
ties offering examinations to "assure that . . . [t)he ex-
amination is selected and administered so as to best en-
sure that, when the examination is administered to an
individual with a disability . . . the examination results
accurately reflect the individual's aptitude or achieve-
ment level or whatever other factor the examination
purports to measure, rather than reflecting the individu-
al's impaired sensory, manual or speaking skills, , . " 28
C.F.R. § 36.309(b)(1) (emphasis added); see also Enyari,
2011 U.S. App. LEXIS 151 at *16-18.

The Court rejected the argument that section 12189
requires only “reasonable accemmodations,” as that
phrase is used in other parts of the ADA. I, *20-22.
Instead, the Court adopted [*19] the higher "best en-
sures” standard that the DOJ specifically promulgated for
licensing examinations. That standard, the Court suc-
cinctly explained, means that accommodations must be
offered that "best ensure" the exam results accurately
refiect applicants' aptitudes rather than disabilities. Jd,
*]8.22,

In Enyart, the Court held that, "given the specific
pature of her impairment and the specific nature of these

exams," NCBE was required to offer Enyart her re-
quested accommodations, including a computer with
JAWS, Id, *22-25. In so, holding, the Court found that
while an applicant's prior experiences with certain ae-
commodations -- such as Enyart's past use of live readers
-- were relevant to whether an offer of similar accom-
modations would make an exam "accessible" to & person
with disabilities, "they are not conclusive, especially as
to whether those accommodations best ensure that the
exams are accessible. id, *23. The Court alsc noted,
that "assistive technology is not frozen in time: as tech-
nology advances, testing accommodations should ad-
vance as well," Jd,

Here, much of NCBE's argument as to Elder's
chance of success on the merits ignores the fact that the
Ninth Circuit unequivocally [*20] adopted the "best
ensure” standard in Epyart, and therefore much of the
case law relied on by NCBE is inapposite. See NCBE
Oppo. at 10 (discussing cases applying the “reasonable
accommodation” standard to employment and public
access and services cases), NCBE's reliance on DOJ reg-
ulations which contain a non-exclusive list of appropriate
auxiliary aids for individuals with visual impairments
and a DOJ settlement with a testing organization ap-
proving certain approved accommodations, in order to
argue that the limited number of accommodations NCBE
allows for Elder and other MBE test takers is reasonable
under the ADA, is likewise misplaced. See NCBE Oppo.
at 11-12, NCBE made these exact arguments in the
Enyarf case, and they were rejected by the Ninth Circuit.
See Enyart, 2011 U.S. App. LEXIS 151 at *25 ("To hold
that, as a matter of law, an entity fulfills its obligation to
administer an ¢xam in an accessible manner so long as it
offers some or all of the auxiliary aids enumerated in the
statate or regulation would be inconsistent with Con-
gressional intent,"); id., at *26 ("There is no reason that
this decade-old settlement agreement should define the
maximum NCBE can be required to do in order to meet
its oblipation [*21] to make the MBE and MPRE ac-
cessible to Enyart."}. Nor was NCBE's argument that g
resolution of the National Federation of the Blind (NFB)
from 2000 that called upon the American Council on
Education to ensure that it administered the GED exam
in four standard media routinely used by blind persons,
including large print, Braille, tape, and live reader, per-
suasive to determine whether Enyart was provided ne-
cessary accommodations. "The fact that the NFB ten
years ago urged the American Council on Education to
allow test-takers to choose among large print, Braille,
tape, and live reader accommodations does not lead to
the conclusion that, as a matter of law, the accommoda-
tions offered by NCBE made the MBE and MPRE ac-
cessible to Enyart," Id,, *26- 27.
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As in Enyart, the fact that DOJ or NFB recom-
mended or required certain types of accommodations
over a decade ago, does not mean that a live reader is a
sufficient accommedation for Elder to take the California
MBE in 2011. More fundamentally, there is no evidence
or argument that the "standard" accommodations would
"best ensure” that Elder's ability is accurately reflected
by his performance on the MBE, in light of Elder's par-
ticular history [*22] of visual impairment, the specific
experiences Elder had with various accommodations, and
in light of technological advances in the types of ac-
commodations available to disabled test takers, Cf
Enyart, 2011 U.S. App. LEXIS 151 at *23 ("assistive
technology is not frozen in time: as technology advances,
testing accommodations should advance as well.").

For this reason, NCBE's rcliance on Elder's prior
proceedings before the United States District Court for
the District of Maryland is also misplaced. While Elder
admittedly sought to use a computer equipped with
TAWS for the July 2010 Maryland bar MBE, and that
request was denied by Judge Motz, in reaching his deci-
sion Judge Motz interpreted "accessible” under section
12189 to mean only "reasonably accessible," and not the
higher "best ensures" standard adopted by the Ninth Cir-
cuit in Enyart. See Declaration of Daniel F. Goldstein,
Ex, Hat 70,

Turning to the specific facts of this case -- namely
what is necessary to make the MBE accessible to Elder
"given [his] specific impairment and the specific nature
of" the MBE portion as well as the California bar exam
in general, Enyart, 2011 U.S. App. LEXIS 151 at * 24 —
the Court finds that use of a computer equipped with
JAWS would best ensure [*23] that Elder's perfor-
mance on the California bar exam accurately reflects his
abilities rather than his visual impairment. NCBE argues
that Elder's use of a live reader for his July 2010 Mary-
land bar MBE, and his very successful score on that por-
tion of the test, prove that using & live reader for the Cal-
ifornia MBE makes that exam “accessible" to Elder, See
Oppo. at 9 (asserting that Elder's scaled score on the July
2011 Maryland MBE was 161, placing him in the 86.5th
percentile of all MBE-takes nationwide for the July 2010
administration); see also Declaration of Erica Moeser, 1
7.c.ii, The Court rejects NCBE's argument for the fol-
lowing reasons, While the successful use of past ac-
commedations is certainly relevant, they are "not conclu-
sive, especially as to whether those accommodations best
ensure that the exams are accessible." Enyart, 2010 U.S.
App. LEXIS 151, *23. Moreover, as phrased by the Ninth
Circuit, the question is "not what might or might not ac-
commodate other people with vision impairments, but
what is necessary” to make the specific exam at issue
accessible to the specific person at issue. 7d., *24.

Here Elder has submitted evidence that JAWS is his
primary method of reading, [*24] that using a live
reader is "vastly inferior" to using JAWS, and that using
a live reader put Elder at a competitive disadvantage to
his non-disabled peers on the Maryland bar exam. Elder
Decl, 1 12, 18; see alse Declaration of Fredric K,
Schroeder, § 17 (a disabled person's primary method of
reading is "critical to determining what accommodation
is appropriate in a given situation,"), Elder explains that
the use of a live reader on the Maryland MBE forced him
to expend significant mental energy to interact with and
direct the reader, and that the live reader's mistakes and
increasing frequency of breaks throughout the exam
forced Elder to expend mental resources on issues other
than the content of the exam and prolonged the duration
of the exam. Elder Decl., 1§ 18-22; see also Elder Reply
Decl, 11 5, 7, 12, 13 (discussing time-consuming inter-
ruptions, interpersonal difficulties and inability to secure
accurate punctuation and other textual information from
live readers). Elder has also shown that he does not have
a high proficiency in vsing Braille and has never used an
audio CD to take an examination; two of the other ac-
commodations that NCBE allows visually impaired
readers to [*25] use for the MBE. Elder Decl., 13,
14.?

2 NCBE argues that Elder has failed to show
use of an audio CD would not be an adequate
accommodation, Oppo. at 18, n.9, However, the
Court finds Elder's lack of prior use of an audio
CD, and related unfamiliarity with an audio CD
player, demonstrates that use of an audio CD for
Elder would not be a sufficient accommodation,
Moreover, as discussed above, the audio CD does
not have the full functionality that JAWS does,
including providing audio cues that indicate spa-
tial and navigational elements of a text as well ag
the ability to focus on single sentences, See Elder
Decl, 19 3, 17; Elder Reply Decl, | 16; cf:
Moeser Decl., § S.a.iv (noting that audio CD
tracks cover each question, not subparts or com-
ponents of questions),

Elder has also submitied evidence -- through his
own declaration and that of Mark Stimson -- that he is an
advanced to expert user of JAWS, whose high facility
with JAWS allows him to absorb text similarly to a
sighted reader. Stimson Decl., ] 17, The evidence shows
that through using JAWS, Elder can achieve the same
fluidity and control of the reading process as that of a
sighted reader, and that by using JAWS, Elder does
[*26] not need to expend mental energy on the reading
process but can focus instead on the content of the text or
the goal of answering a question in a testing environ-
ment, Id., Y 18; see also Elder Decl., | 13. Elder also
used JAWS to complete his assignments during law
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school, for all of his law school examinations, and uses
JAWS in his current employment as a disability rights
fellow at a law firm in Maryland. Stimson Decl., { 16.

Turning to the specifics of the exam at issue, the
Court initially notes that the California bar is fundamen-
tally different from the Maryland bar, The California bar
exam is normally three days long, whereas the Maryland
bar exam is only two days long. For test takers granted
double-time, like Elder, the California bar exam is six
days long, as opposed to four days for Maryland, See
Elder Decl, 1 21 {discussing conduct of reader on second
day of MBE exam}; and Ex. A {requesting double time),
Given length of the California bar exam -+ of which two
days will be the MBE portion — the Court finds that ad-
ditional expenditures in terms of mental energy or addi-
tional time necessitated by use of a live reader, would
likely have a significant impact on Elder's performance
[*27] not only on the MBE portion, but also on the bar
exam as a whole. Elder also submits evidence that the
MBE counts as 35% percent of an applicant’s total score
on California bar exam. See Goldstein Decl., Ex. B at 3,
Therefore any reduction in score on the MBE that would
likely result from Elder's use of live reader, could very
well cause Elder to fail the California bar exam. Finally,
the Court notes that there are starkly different passage
rates on the Maryland bar and California bar exams, See
Goldstein Decl., Ex. D (noting an overall 37.1% general
passage rate on the February 2010 California bar examy;
Ex. F (noting an overall 54.8% general passage rate on
the July 2010 California bar examy); Y 8 & Ex. F (noting a
75.4% passage rate for the July 2010 Maryland bar ex-
am). The significant differences between the Maryland
and California bar exams, undermine NCBE's argument
that simply because Elder successfully used a live reader
on the Maryland MBE for the July 2010 Maryland bar
exam, use of a live reader for the February 2011 MBE is
a sufficient accommodation,

In sum, given the history of Elder’s particular im-
pairment, his experience with various accommodations --
including his ability [*28] to achieve a level of automa-
ticity in "reading" with JAWS -- and given the particular
characteristics of the California bar, the Court finds that
use of a live reader would not make the Califomia bar
accessible to Elder. Instead, Elder has demonstrated that
a computer equipped with JAWS would best ensure that
his performance on the MBE component, as well as on
the bar exam as a whole, would accurately reflect his
abilities instead of his visual impairment and is a neces-
sary accommodation,

NCBE's other main argument on this prong of the
preliminary injunction test is that Elder cannot demon-
strate 2 likelihood of success on the merits because
NCBE does not "offer" the MBE within the meaning of
section 12189 and, therefore, is not the entity covered by

the ADA's testing requirements or DOJ regulation.
However, as discussed above, the Court finds that at this
stage of the litigation Elder bas adequately alleged and
made a preliminary showing that NCBE does "offer” the
MBE within the meaning of the ADA.

For the foregoing reasons, the Court finds that Elder
has shown a likelihood of success on the merits that un-
der the ADA, NCBE must provide and facilitate the ac-
commodation for the MBE requested [*29] by Elder. *

3 NCBE objects to much of the evidence pro-
vided by plaintiff in support of his motion for a
preliminary injunction. See Oppo, at 25. The
Court overrules NCBE's objections to portions of
Elder's declaration in support of a preliminary
injunction, The Court likewise overrules NCBE's
objections to portions of the declaration of Mark
Stimson, The Court need not reach NCRE's ob-
jections to the remaining declarations submitted
by plaintiff, as the Court does not rely on the por-
tions objected to in ruling on the motions cur-
rently before the Court. Finally, the Court over-
rules NCBE's objections to Elder's declaration
submitted in support of his Reply [Docket No.
46}, as the information provided by Elder is either
in response to arguments made in NCBE's Oppo-
sition or simply reiterative of information pro-
vided in his initial declaration,

B. Irreparable Harm

Elder claims that he will suffer irreparable harm if
his motion for preliminary relief is denied. Elder notes
that if he does not receive his accommodation he faces
two choices: take the exam under discriminatory condi-
tions and risk failure and delay in his ability to practice
law in California, or postpone taking the sxam until afler
[*30] a determination on the merits in this case, and
likewise suffer a delay in his ability to practice law in
California. The Court finds that under either scenario,
plaintiff is likely to suffer irreparable harm. Elder has
demonstrated, as noted above, that his ability to pass the
California bar exam would be significantly compromised
if he were forced to use a live reader on the MBE, as part
of the lengthy and difficult California bar exam. See also
Elder Decl., §§ 27-29. The Court has also found that the
accommodations proposed by NCBE do not comply with
the ADA, and that other techmology -- a computer
equipped with JAWS -- is readily available and will best
ensure Elder's success on the MBE and the bar exam as a
whole. Taking the exam without a computer equipped
with JAWS, therefore, would force Elder to take the
exam under discriminatory circumstances -- a result that,
in and of itself would cause plaintiff irreparable harm,
See, e.g., Chalk v. United States Dist. Court Cent. Dist,,
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840 F.2d 701 (9th Cir. 1988) (non-monetary deprivation
of right to be free of discrimination can constitute irre-
parable harm). Moreover, a delay in Elder's ability to
practice law in California will also [*31] likely result in
irreparable harm. Whether from failure to pass the Feb-
ruary 2011 bar or from a delay until this case is deter-
mined on its merits, Elder would be prevented from
practicing law in California, a result that the Ninth Cir-
cuit found constituted irreparable barm in Enyarf.
Enyart, 2011 U.S. App. LEXIS 151, *30-32; see aiso
Elder Decl., 11 25-30. NCBE argnes that this case is dis-
tinguishable from Enyart because Elder is a licensed
attorney, practicing in Maryland. However, Elder has
explained that his one year fellowship in Maryland ends
in August 2011 and he has no job prospects there. Elder
Decl., 1 6; Elder Reply Decl,, ¥ 18. Elder has also ex-
plained his intention was and remains to return to Cali-
fomia -- where he attended law school -- in order to be
with his extended family. Elder Reply Decl, Y 18,
Moreover, Elder has invested substantial time and money
in preparing for the February 2011 California bar exam,
including setting aside most of the month to study and
subscribing to a bar preparation course, Id., Y 32. Given
the allegations and evidence in this case, the Court finds
that Elder has shown that he is likely to suffer irreparable
Parm if his request for injunctive [*32] relief is denied.

4 NCBE argues that Elder's harm is not "im-
mediats” becanse he waited until January 13,
2011 to file this lawsuit and move for a prelimi-
nary injunction. Oppo. at 21. However, as plain-
tiff notes, he filed this lawsuit nine days after re-
ceiving notice that the State Bar denied his ac-
commodation to take the MBE with a computer
equipped with JAWS.

C. Balance of Equities

The Court also finds that the balance of equities tips
in Elder's favor. As noted above, Elder will likely suffer
irreparable harm if his request for relief is denied and he
is not provided the accommodation he seeks, On its side
of the equities scale, NCBE complains of the potential
harm it would suffer in terms of its ability to protect the
integrity of the exam questions used on the MBE and in
terms of the expense and personnel required by NCBE to
facilitate producing an electronic version of the MBE for
Elder's use on either a computer supplied by Elder or by
NCBE. See Oppo. at 22-23, As an initial matter, the
Ninth Circuit in Enyart affirmed the district court's rejec-
tion of NCBE's expense argument, noting that Enyart had
agreed to post a $5,000 bond to cover NCBE's costs in
the event NCBE prevails on  [*33] the merits, 2077 U.S,
App. LEXIS 151, *34. Here, as in Enyart, Elder has
agreed to post $5,000 injunction bond to cover NCBE's

expenses if NCBE prevails at trial. * With respect to
NCBE's security concerns, the Court finds that those
concens could be minimized, for example by NCBE
providing a computer equipped with JAWS for Elder's
use on the exam. See Enyart, 2011 U.S. App. LEXIS 151
at *34 (noting that NCBE's securities concerns are mi-
nimized by requiring Enyart to use NCBE's laptop which
would not have wireless access). The other comcemns
expressed by NCBE -- that laptops are an attractive tar-
get for thefi and that, assuming a secure laptop was pro-
vided by NCBE to the State Bar for Elder's use, the lap-
top would be out of NCBE's control for a significant
amount of time -- are also not persuasive, As with paper
test booklets, NCBE can develop protocols that require
the State Bar to handle any laptop provided as an ac-
commodation on the MBE in a certain manner and with
specific precautions in order to reduce or eliminate any
security risk. Cf. Goldstein Decl., Ex. A (MBE Supervi-
sors Manual outlining specific protocols to be followed
in order to protect security of MBE test booklets and
questions). Finally, NCBE [*34] has not demonsirated
that its security concerns with respect to use of a laptop
provided by NCBE are materially different from the se-
curity risks that are present when thousands of paper
booklets, containing the same sensitive questions, are
provided to the State Bar and distributed to take takers,

5  Plaintiff also submits evidence that NCBE
has stated that if it is ordered by a court to pro-
vide a copy of the MBE in electronic form as an
accommodation, NCBE will pass along the cost
associated with the accommodation, a "per appli-
cant" charge of $5,000, to the jurisdiction pro-
viding the bar exam. Goldstein Decl., Ex. G.

On the current record, the Court finds that the poten-
tial harm to NCBE is minimal, In light of the likely irre-
parable harm to Elder, the balance of equities tips in his
favor.

D, Public Interest

The Ninth Circuit in Enyart affirmed the district
court's holding that, "'the public clearly has an interest in
the enforcement of its statutes," including the ADA and
specifically section 12189. Enyart, 2011 U.S. App. LEX-
1S 151 at *34. The Ninth Circuit explained that the pub-
lic's interest in compliance with the ADA was not out-
weighed by NCBE's concerns regarding integrity of the
MBE licensing examination, [*35] where NCBE did
not argue that allowing Enyart to take the MBE and
MPRE using a computer with assistive software would
result in unreliable or unfair exam results. /4, *34-35. As
a result, the Court affirmed the district court's conclusion
that issuing an injunction to provide Enyart with her re-
quested accommodations "served the public interest in
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enforcement of the ADA. and in elimination of discrimi-
nation on the basis of disability." Id., *35. NCBE does
not argue that the accommodation sought by Elder would
result in unreliable or unfair exam results and, in light of
Enyart, the Court finds that issuing an injunction in this
case would likewise serve the public interest.

CONCLUSION

For the forepoing reasons and for good cause shown,
the Court hereby GRANTS plaintiff's motion for a pre-
liminary injunction; DENIES NCBE's motion to dismiss
or motion for summary judgment; and DENIES the State
Bar's motion for interpleader relief.

Plaintiff shall immediately post a $5,000 injunction
bond to ensure that NCBE's costs are covered in case
Elder does not succeed on the merits.

Elder and NCBE shall agree on the security proto-
cols necessary to provide Elder a computer equipped
with JAWS for the 2011 [*36] Californiz MBE, If the
parties cannot agree to follow the protocols agreed to in
Judge Breyer's case, Enyart v. NCBE, Case No.
3:09-cv-05191, or otherwise have concerns with respect
to implementing this Court's order, the parties must con-
tact the Court immediately.

IT IS SO ORDERED.
Dated: February 16, 2011
/s/ Susan Illston

SUSAN ILLSTON

United States District Judge



