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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
DAMIAN DUFF,
Plaintiff, No.2:11-cv-12474
V. Hon. Gerald E. Rosen

FEDERAL NATIONAL MORTGAGE
ASSOCIATION, et al.,

Defendants.

/

OPINION AND ORDER GRANTING
DEFENDANTS’ MOTION TO DISMISS

At a session of said Court, held in
the U.S. Courthouse, Detroit, Michigan
on February 29, 2012

PRESENT: Honorable Gerald E. Rosen
UnitedStatedDistrict Chief Judge

l. INTRODUCTION

This mortgage foreclosure matter is ety before the Court on the August 11,
2011 Motion to Dismiss pursuant to Fed.GRv. P. 12(b)(1) and 12(b)(6) filed by
Defendants Federal National Mortgage Asaton (“Fannie Mae”) and JP Morgan
Chase Bank, N.A. (“Chase?) Plaintiff Damian Duff has sponded and Defielants have
replied. Having reviewed the partiesidfs and supporting evidence, the Court has

determined that oral argumentnst necessary. Therefore, puant to Eastern District of

! Defendant JP Morgan Chase Bank, N.A., was incorriglytified in Plaintiff's Conplaint as “JP Morgan Chase
& Co.”
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Michigan Local Rule 7.1(e)(2), the Court wilecide this motion based on the briefs. For
the reasons stated below, the Coud t@ncluded that dismissal is proper.

II. EACTUAL BACKGROUND

On June 28, 2007, Plaintiff Damien Duéffinanced his home in Detroit, Michigan
and obtained a $190,000 loan from nony&uicken Loans, Inc. (“Quicken”). As
security for the loarRlaintiff executed a promissory note that was secured by a mortgage
(“the Mortgage”). Mortgage Electronic Regiations Systems, Inc. (‘“MERS”) was the
mortgagee under the Mortgage, as nomine#gh®iender, Quicken. Two years later, on
July 28, 2009, Plaintiff agied for a loan modification tiough the Homes Affordable
Modification Progran(*HAMP”). Plaintiff's applicaion for a HAMP modification,
however, was denied. On Appt5, 2010, MERS assignedeiMortgage to Defendant JP
Morgan Chase Bank, N.A. The Assignmesais duly recorded with the Wayne County
Register of Deeds.

Plaintiff subsequently failed to makés required Mortgage payments and
defaulted on his Loan and Mgege obligations. As a rdguChase initiated foreclosure
by advertisement pursuant to Michigan la@n September 2, 2010, Plaintiff's house was
sold at a Sheriff's Sale Defendant Fannie Mae for $208382. A sheriff's deed was
executed and recorded. The six-mamtiemption period provided under MCL §
600.3240(8) ended on March 2, 2011. Afiemg served with a oaplaint to terminate
Plaintiff's tenancy of the propty, on May 18, 2011, Plairtiinstituted this action in
Wayne County Circuit Court. Defendants #redter removed the catethis Court on

June 8, 2011 on diversitf citizenship grounds.
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In his Complaint, Plaintiff alleges fowounts. In Count I, he alleges that
Defendants violated MCL 8§ 68212 by failing to include the names of the original
lender and mortgagee in every notice oetosure, and violated MCL 8§ 600.3204(3) by
failing to establish a chain of title prior toetfioreclosure. In Count Il, Plaintiff alleges
that Defendants were negligen that they failed to aoply with the HAMP Servicing
Guide loan modification requireents and thereby failed totsdy the duty they owed the
Plaintiff. In Count Ill, Plaintif alleges a third-party benefany breach of contract claim
based upon Defendants alleged failure tmgly the terms of their HAMP Participant
Servicing Agreement. In Count IV, Plaintiff claims that because of the statutory
violations, negligence, and breach ohtract, Defendants must be estopped from
obtaining title to the property.

Defendants now move for dismissal for fauo state a claim and lack of subject
matter jurisdiction. Defendants argue thatiftiff does not have standing to sue because
Plaintiff no longer had an iarest in the property onceethhedemption period expired.

[Il. ANALYSIS

A. APPLICABLE STANDARDS

Fed. R. Civ. P. 12(b)(6) #wrizes the Court to dismisscomplaint if it “fail[s] to
state a claim upon which relief can be granted.” In decidinga motion brought under
Rule 12(b)(6), the Courhust construe the complaint in the light most favorable to the
Plaintiff and accept all well-pled factual allegations as titeague of United Latin Am.
Citizens v. Bredeseb00 F.3d 523, 527 (610ir. 2007). Yet, “the tenet that a court must

accept as true all of the allegations contdiimea complaint is iapplicable to legal

3



conclusions.” Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009). Moreover, “[w]hile a
complaint attacked by a Rul€(b)(6) motion to dismiss deeot need detailed factual
allegations, a plaintiff's obligation to prmle the grounds of his entitlement to relief
requires more than labels and conclusions,aafmtmulaic recitation of the elements of a
cause of action will not do.Bell Atlantic Corp. v. TwombJy650 U.S. 544, 555, 127 S.
Ct. 1955, 1964-65 (2007) (internal quotatimarks, alteratiorand citations omittedsee
also Ass'n of Cleveland Fire Fighs v. City of Cleveland, Ohié02 F.3d 545, 548 (6th
Cir. 2007). Rather, to withstd a motion to dismiss, themplaint's factual allegations,
accepted as true, "must be enough to raisgha to relief above the speculative level,"
and to "state a claim to relief that is plausible on its fadevombly 550 U.S. at 555,

570, 127 S. Ct. at 1965, 1974. "A claim fesal plausibility when the plaintiff pleads
factual content that allows the court to dridae reasonable inference that the defendant is
liable for the misconduct allegedlfbal, 129 S. Ct. at 1949.

B. PLAINTIFF CANNOT OBTAIN THE RELIEF HE SEEKS

In his Complaint, Plaintiff seeks, urderious theories, the reversal of the
foreclosure sale, an order requiring Deferidda grant Plaintiff a loan modification
pursuant to the HAMP guidelines, an ordejoining his evictionas well as money
damages and costs. As set forth belowyéneer, Plaintiff's claim$ail because — once
the redemption period following foreclosureaoproperty has expired — the former
owner's rights in, and title tohe property are extinguishedt that point, the former
owner loses standing to assert claims witheesio the propertyThis principle is well

established.



In Piotrowski v. State Land Office Boar@D2 Mich. 179, N.W.2d 514 (1942),
the Michigan Supreme Courtlbdehat the mortgagors hatbst all their right, title, and
interest in and to the property at the expiration of their u§ihedemption.”Id. at 187, 4
N.W.2d at 517. Michigan courts and federaurts applying Miclgan law have applied
the Piotrowskistandard to bar former ownersrrtonaking any claims with respect to
foreclosed property after tlend of the redemption perio&ee e.g.Stein v. U.S.
Bancorp No. 10-14026, 201WL 740537 (E.D. Meh. Feb. 24, 2011Pverton v. Mortg.
Elec. Registration SydNo. 284950, 2009 Wi507342, at *1 (Mich. App. May 28,
2009) (dismissing former owner's claimfedud where redemption period had expired);
Kama v. Wells Fargo Banko. 10-10514, 201WL 4386974, *2 (E.DMich. Oct. 29,
2010) (dismissing plaintiff's alms for violation of the foreclosure statute, to quiet title,
and for promissory estoppel becauke redemption period had expiredpriarty v.

BNC Mortg., Inc. No. 10-13860, 2010 WB173830, at *1 (E.DMich. Dec. 15, 2010)
(dismissing action for deatatory judgment voiding foreclosure proceedings).

Furthermore, "[t]he law in Michigan ds&ot allow an equitde extension of the
period to redeem from a statutory forecimssale in connection with a mortgage
foreclosed by advertisemenidaposting of notice in the abs=e of a clear showing of
fraud, or irregularity."Schulthies v. Barrgnl6 Mich. App. 246, 247-48, 167 N.W. 2d
784, 785 (1969)see also Sweet Air Inv., Inc. v. Kenn2gys Mich. App. 492, 497, 729
N.W.2d 656 (2007) (quotingnited States v. Garn®74 F. Supp. 628, 633 (E.D. Mich.

1997) ("The Michigan Supreme Court has hlat it would require a strong case of



fraud or irregularity, or some peculiar exiggnto warrant setting a forclosure sale
aside.").

In the present case, thedemption period expired on kéh 2, 2010 — nearly two
months before Plaintiff commenced this lawsuaintiff has not pled any facts to show
that he timely attempted to redeem the prgperherefore, unless Plaintiff can make a
clear showing of irregularityno equitable extension of therpal to redeem his property
is allowed and Plaintiff will lack standing thallenge the foreclosure of, and his eviction
from, the property.

Plaintiff's argument of irregularity resupon his contention that the notices of
foreclosure were defective because theynditicontain the names of the original lender
and mortgagee in every noticMichigan law, however, does not require that foreclosure
notices provide the name of theginal lender. Rather, alhat is required is that the
notices contain “[tlhe names of the mortgagor, original mortgagee, and the foreclosing
assignee, if any.’SeeMCL § 600.3212. Theerified copies of the published notices
concerning the foreclosure of Plaintiff's property attached to Defendants’ Brief at Ex. C
comport with these statutorgquirements. They identify the mortgagor, Damian Duff;
the original mortgagee, MERS; atiek foreclosing assignee, Chase.

Furthermore, even if Plaintiff could k@ a clear showing that the foreclosure
notices were defective, Plaintiff still could rs#t aside the sheriff's deed. "[A] defect in
notice renders a foreclosure sale voidable and not vdatckson Inv. Corp. v. Pittsfield
Prod., Inc, 162 Mich. App. 750, 75513 N.W.2d 99, 101 (1987)n so ruling, the court

reasoned that such a holding (1) gives secliio the title of real property" and (2)
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"allows for an examinatioof whether any harm waused by the defectld. at 756.
The sale should not be automatically nultifiithout considering the harm suffered by
the mortgagor or the interestsionfervening third partiesld. This is especially true in a
case where "the mortgagor wdulave been in no bettgosition had notice been fully
proper and the mortgagor lost no potential oppotyuo preserve some or any portion of
his interest in the property fd. See also Sweet Air Inv., [i275 Mich. App. at 502
(quotingJackson Inv. Corp162 Mich. App. at 511) (holding that a defect in the
foreclosure notice is "[in]sufficient groundsitovalidate the foreclosure sale, because of
a lack of prejudice"). Iisweet Air Investmentthe defendants waited until the plaintiff
instituted eviction proceedings against thienchallenge the foreclosure sald. at 496.
There was no effort to timely challenge the vigidf the foreclosure sale, or to redeem
the property within ta redemption periodld. at 503. Based on these facts, no prejudice
was shown.ld.

Plaintiff also challenges the assignmehhis mortgage by MERS to Chase and
argues that the assignment results inodation of MCL § 608B204. Complaint 1 31-
34. Specifically, he contends that the assignt is not sufficient to establish a record
chain of title as required by MCL § 600.33®&cause MERS did not have an interest to

assign to Chase. According to Plaintifecause the assignmevds invalid, Chase was

2 Plaintiff mistakenly identifies the relevant statute as MCL § 600.3404(3) in his com@ai@Complaint  32. In

their motion to dismiss, Defendants mistakenly refe@viCL §600.6204(3). Motion to Dismiss 1 11. MCL

600.3204(3) states, "If the party foreclosing a mortgage by advertisement is not the origigatje® a record

chain of title shall exist prior to the date of sale under section 3216 evidencing the assignment of the mortgage to the
party foreclosing the mortgage.”



not the owner of the indebtedness and thusdcoot foreclose. In so arguing, the
Plaintiff relies on the Michigan Court of Appeals’ decision&asidential Funding Co.,
LLC v. Saurman, et al292 Mich. App. 321, 8ON.W.2d 412 (2011), anBlakri v.
Mortg. Elec. Registration Sys., et,dllo. 297962, 2011 WL4¥6818 (Mich. Ct. App.
Aug. 9, 2011) (unpublished decision). Saurman the Court of Appeals held that
MERS lacked the authority toreclose by advertisement andBakri, relying on
Saurmanthe court held that a MERS assigne@adsan the shoes of MERS and, as such,
has no authority to foreclose by advertisement, either.

However, the Michigan Supreme Court\RERSED the Court of Appeals' ruling
in Saurman See Residential Funding Co., L.L.C. v. Saurd&® Mich. 909, 805
N.W.2d 183 (2011). The Supreme Court fodlnat the Court of Appeals erroneously
construed the Michigan foreclosure by adigement statute and determined that MERS
is authorized under MCL § 600.3204(d){1p foreclose by advertisement as the owner
of “an interest in the indebtedness sedurg a mortgage.” That reversal algd silentio
reversedBakri. Therefore, the Court of Appeals’ decision8akri andSaurman
provide no legal basis for Phiff to challenge MERS’ asgnment of the mortgage to
Chase or Chase's foreclosure of the mgegaAccordingly, DEndants’ motion to
dismiss will be granted on Couhof Plaintiff’'s Complaint.

Plaintiff also alleges that Defendantslaited the Home Affordable Modification

Program ("HAMP"), under both @egligence theory (Couil) and a breach of contract

¥ MCL 600.3204(d)(1) requires that "The party foreclosing the mortgage is either the owremafebtedness or
of an interest in the indebtedness secured by the mortgage or the servicing agent of the mortgage."
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theory (Count Ill). These claims fail becauas recognized by in this and other federal
courts, there is no private right of action under HAM#®e, e.gHart v. Countrywide
Home Loans, In¢.735 F. Supp. 2d 741 (E.D. Mich. 2010):

[A]ssuming Plaintiff is eligible for modication (which she is not) and assuming
that the Lending Statutes impose a dutyDefendant to modify Plaintiff's
mortgage (which they do not), the statudesnot create a private right of action
under which Plaintiff may seek relief. “Titeels no express or implied right to sue
fund recipients . . . under TARP or HAMP.”

Id. at 748 (quotind\leem v. Bank of Americ2010 WL 532330, at *4C.D. Cal. Feb. 9,
2010));see also Melton v. Suntrust Baii80 F.Supp.2d 458, 459.(EVa. 2011) (“Itis
well established that there is no private right of action under HAMEuUSter v.
Mortgage Electronic Registration SysterB812 WL 124967, at 3 (E.D. Mich., Jan. 17,
2012) (same)Yunanova v. BAC Home Loans Servicid@l2 WL 441161, at * 6 (E.D.
Mich., Feb. 10, 2012) (same).

Thus, plaintiffs may not égblish liability by relying oralleged violations of the
servicing guidelines promulgated by the UD@partment of the Treasury in connection
with HAMP. Coulibaly v. JP Morgan Chase, supréindeed, HAMP imposes no duty on
mortgage lender to modify mortgageeemf the borrower meets modification
requirements.Meyer v. Citimortgage Inc2012 WL 511995, at *3-6 (E.D. Mich., Feb.
16, 2012)see alsdscobedo v. Countryde Home Loans, Inc2009 WL 4981 618, at
*3 (S.D.Cal. Dec. 15, 2009).

Furthermore, the overwhelming majority @jurts have held that borrowers are

notthird-party beneficiaries tthe servicing contracts betweentered into between loan

servicers and Fannie MaeSee, e.g., Acuna v. Chase Home Fin., |12@1 WL
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1883089, at *4 (E.D.Va. May7, 2011) (listing cases)endejas v. GMAC Wholesale
Mtg. Corp, 2010 WL 2490975 (E.D. Cal. 201@pncluding third party beneficiaries
cannot enforce government contracts “abserar intent to the contrary” and finding
that HAMP expresses no such intesge also Federal Nat. Mortg. Ass’'n v. LeCrone
868 F.2d 190, 193 (6th Cir.89) (no express or implied right of action in favor of the
mortgagor exists for violatioof HUD mortgage servicing reqements). As the court in
Coulibaly observed, the cases finding that mortgagoe not third-party beneficiaries to
HAMP servicing agreements fall in line wighrecent decision of the Supreme Court,

Astra USA, Inc. v. Santa Clara County U.S. , 131 S.Ck342, 1348, 179 L.Ed.2d

457 (2011). IrAstra the Court emphasized that breacltaftract actions should not be
used to create constructive private righitaction where none otherwise exi#d. at
1348.

The foregoing authorities make cleaattmortgagors have no right to sue
mortgage servicers or Fannie Mae under HANMIRerefore, to the extent Plaintiff alleges
a negligence claim based upon Defendaimise’s alleged violations of HAMP
regulations or procedures, athird-party breach of conttclaim based upon Chase’s
alleged breach of the HAMP #cer Participation Agreemeit entered into with Fannie
Mae, those claims fail asnaatter of law. Therefore, Bendants’ motion to dismiss will
be granted on both @ats Il and Il of Plaintiff’'s Complaint.

Finally, the estoppel claim asserted by fi#iin Count IV of his Complaint also
fails. As a general matter, "equitablecggtel . . . is available as protection from a

defense raised by a defendanthiit "is not available to the gihtiff in stating a cause of
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action." Hoye v. Westfield Ins. Gdl94 Mich. App. 696, 705187 N.W.2d 838 (1992)
(quotingHarrison Twp. v. Calisil21 Mich. App. 777, 7871329 N.W.2d 488 (1982)).
Furthermore, as stated abofgintiff's claims of statoty violations, negligence, and
breach of contract are without merit, therefbe cannot rely ombse bases to support
his theory of estoppel.

IV. CONCLUSION

The foregoing discussion makes clear #laintiffs have failed to state any claim
in their Complaint upon which relighay be granted. Therefore,

IT IS HEREBY ORDEREDhat Defendants' Motion tDismiss is GRANTED.
Accordingly,

IT IS FURTHER ORDERED that Plaiff's Complaint be, and hereby is,

DISMISSED in its entirety, with prejudice.

Dated:February29,2012 s/GeralcE. Rosen
Chief Judge, United States District Court

| hereby certify that a copy of the foregoidgcument was served upon counsel of record on
March 1, 2012, by electronand/or ordinary mail.

s/Ruth A.Gunther
CaséManager
(313) 234-5137
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