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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
KATHERINE GRIMMETT,
Castlo.2:11-cv-12623
Plaintiff, Hon. Lawrence P. Zatkoff
V.
ANTHEM INSURANCE
COMPANIES, INC.gt al,
Defendants.
/
OPINION AND ORDER

AT A SESSION of said Court, hetalthe United States Courthouse,
in the City of Port Huron, State igichigan, on September 27, 2012

PRESENT: THE HON®ABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

[. INTRODUCTION
This matter is before the Court on the partieschdotions for Judgment on the Administrative Record
[dkt 13, 16]. The parties ¥rafully briefed the motions. The Courids that the facts and legal arguments are
adequately presented in the parties’ papers suchetiadision process would not be significantly aided by oral
argument. Therefore, pursuant to BMizh. L.R. 7.1(f)(2), it is hereb®RDERED that the motions be resolved
on the briefs submitted. For the doling reasons, Plaintiffs Motion BENIED and Defedants’ Motion is
GRANTED.
Il. BACKGROUND
A. OVERVIEW OF THE PARTIES AND BENEFITS PLANS | NVOLVED
This case involves several different parties and stortbe Court upon asgiute over a claim for long-

term disability (“L.TD”) benefits. Plaintiff Katherine Bimett was employed by thigellPoint Companies, Inc.
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(“WellPoint,” not a party to this actn) as a Senior Approver for approaety 13 years, until her termination on
August 14, 2009. Plaintiffs duties a Senior Approver included aegng phone calls and reviewing and
paying insurance claims.

As a WellPoint employee, Plaintiff received the WatiPBlexible Benefit Plaithe Plan”). The Plan
is an ERISA-governed plan sponsored by Defendakk lAdlding Company, LLC (“AH”) for the benefit of
eligible WellPoint employees. Theraistrator of the Plan is Defendisdmthem Insuranc€ompanies, Inc.
(“Plan Administrator”).

The Plan consists of several component benefrgams including plans covering “Medical, Dental,
Vision, Life/Accidental De#t and Disability, Long Terrisability, and Flex Spematj Accounts.” The Plan
component at issue in this case is the Plan’s Lamg Desability Policy (‘LTD Policy”), provided by Anthem
Life Insurance Company (“Anthem Life,” not a party to this action).

Pursuant to the Plan, the Plan Administrator appofatétem Life as the Clais Administrator for the
LTD Policy. The Plarcontains language specifically providing tAathem Life maintais sole discretion to
interpret the Plan in order to mabenefits determinations (“Discretiopd.anguage”). Anthem Life was thus
responsible for LTD Policy claims administration, medicahagement, case management, and claims appeals.
B. ELiGBILTY FOR BENEFITS UNDER THE LTD PoLicy

To be eligible for LTD benefits under the Plan, Rffinias required to be disabled. According to the
Plan’s provisions, “Disabled” and “[ikility” take on different meaningepending on whether the time period
in question was within 24 monthstioé close of thElimination Periott

DisabledandDisability mean during the Elimination Periadd the next 24 months because
of [Plaintiff's] injury or sicknessll of the following are true:

¢ [Plaintiff is] unable to do the MaterialdSubstantial Duties fifer] Own Occupatiorgnd

! The “Elimination Period” is defined asieriod of continuous days of disabilitgid begins on the first day of disability.

R. at 95. The Elimination Period endstiom latest of 180 days after the datedtikability begins; the last day Short Term
Disability benefits accrue for the disability; or the last dangfpayable severance benefits under the WellPoint Severance
Pay Plan. R. at 80.



e [Plaintiff is] receiving RegulaCare from a doctor for that injury or sicknese]
¢ [Plaintiff's] Disability Work Earings, if any, are less than or equal to 80% of [her] Indexed
Pre-Disability Earnings.
Following the Elimination Periodnd a 24-month period of disailiDisabled and Disability mean
that, because of [Plaintdf injury or sicknessall of the following are true:
e [Plaintiff is] unable to do the duties of anyial Occupation for whic [Plaintiff is] or
may become reasonably qualified by&tion, training, or experienesd
¢ [Plaintiff is] receiving regular Care froendoctor for that injury or sicknessid
¢ [Plaintiff's] Disability Work Earings, if any, are less than or equal to 80% of [her] Indexed
Pre-Disability Earnings.
R.at 93 “Material and Substantial Duties'defined by the Plan as duties that:
1. Are normally required for the performance of [Plaintiffs] Own Occupation or any
occupation; and
2. cannot be reasonably omitted or modifiegcept that [Anthem Life] will consider
[Plaintiff] able to perform the Material andil&stantial Duties if [she is] working or [has]
the capability to work [her] moal scheduled work hours.
R. at 93. “Own Occupation” is defined as:
the occupation that [Plaintiff] regularly perfordnand for which [Plairffiwas] covered under
the [LTD] Policy immediately prior to the ddelaintiffs] Disability began. The occupation
will be considered as it is generally performeithénational economy, aischot limited to the
specific position [Plaintiff] had with the employer.
R. at94.
C. PLANTIFF 'SCLAMFOR LTD BENEFITS
On February 1, 2010, Plaintiff fileth application for LTD benefitss#sting that she was permanently
and totally disabled on the basis of “[her] high blood pressevere pain in [her] back and both knees and [her]
racing pulse rate.” As part of her application, Risubmitted a “Treating Physician’s Statement” completed
by her treating physician, Larry Reid, D(@r. Reid”). Dr. Reid's “Objective Findings” regarding Plaintiff's

condition were “hypertosis/hbp [high btbpressure,”] “lumbar prolapse,” and “bilateral knee pain.” Dr. Reid’'s

“Subjective Symptoms” with respect Biaintiff included “back pain.” DrReid indicated that Plaintiff's

2 All such citations by the Court refer to the Administraiteeord. The Administrative Record was submitted to the Court
by the parties and consists of 1,020 documents, labeled DO001-B&2kx. 14, 15.
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restrictions (“what the patienH®ULD NOT do”) and limitations (¥hat the patient CANNOT do”) were:
“bend, stoop, twist, climb, push, pull, lift.” Based aesthassertions, Dr. Reid conleld that Plaintiff could not
return to her job in any capacity.

D. FIRST DENIALAND FIRST APPEAL

On March 9, 2010, Anthem Life inford Plaintiff by letter that Pldiff's claim for LTD Benefits was
denied. The letter acknowledged Dr. Reididings, yet concluded as follows:

Based on our review of the available medieebrds and the physical requirements of your

occupation, it has been determitiegt there is no objective dieal evidence to support your

diagnoses of disc prolapse or hypertensionhéranbre, there is no objective medical evidence

to support your subjective complaints of shedre breath, thoracic alginbar pain, right hip

and bilateral knee pain that would prevent ffom performing the material duties of your

occupation as a Senior Approver. We have detechthat you do naheet the definition of

disability as defined in thed, therefore you|r] request feenefits has been denied.
R. at 196.

On May 14, 2010, Plaintiff appealédthem Life’s denial of her clai for LTD benefits under the Plan
(“Appeal I"). Plaintiff enclosedvith her appeal a letter from Dr. iReand medical records from Basha
Diagnostics and Central Medical Imagimith results of tests conductedApril and May of 2010. Dr. Reid's
letter again indicated that Plaintiff's restrictions vaeelifting, no bending, no abping, no twisting, no pushing
or pulling, no climbing” and that “steannot currently perfornmg job functions.”Dr. Reid described Plaintiff's
diagnoses as follows:

DIAGNOSES:

- HORIZONTAL TEAR OFTHE POSTERIOR HORN OF THE MEDIAL MENISCUS,

-COMPLEX TEAR OF THE POSTERIOR HORN ANDBODY OF THE MEDIAL

MENISCUS AND BILATERAL TRICOMPARTMENTAL ARTHROSIS; MOST

ADVANCED AT THE MEDIA FEMOROTIBIAL

ARTICULATION,

-THORACIC SPINE HAS SPONDYLOSISTHESES WH MULTILEVEL DISC

BULGES FROM T-3 THROUGH T-10 TAT EFACE THE ANTERIOR EPIDURAL
SPACE,



-LUMBAR SPINE FROM L-3 THROUGHL-5 HAS DISC DESICCUTION, MILD

LOSS OF DISC HEIGHT, ARTHROSIS, ANIRREGULAR DISCBULGE. (PLEASE

SEE REPORTS ATTACHED.).

-HYPERTENSION
R. at 455 (formatting in original). Adionally, Dr. Reid indicated that Riiif's prognosis wa “guarded[,]” and
that “[Plaintiff] is on medication andhgsical therapy treatments.” R. at 456.
E. DR.BOSCARDIN' SREVIEW OF PLAINTIFF 'SCLAIM

For further review, as part of tappeal process, Anthem Life referfélaintiff's claim to Dr. James B.
Boscardin, M.D. (“Dr. Boscardin”), andependent medical reviewer. . [Boscardin is a spine surgeon and
Diplomate of the American Board @rthopaedic Surgery. Dr. Boscardwught further clarification of Dr.
Reid’s restrictions and litations on Plaintiff's activitieand attempted to contact.[Reid. Dr.Reid’'s phone
line was disconnected. Dr. &ardin also states he atfgied to obtain Dr. Reidontact information through
other means but was unsuccessful.

Dr. Boscardin then drafted a letteDio Reid. In his letter, Dr. Boardin pointed out that although Dr.
Reid had indicated that Plaintiff hagbondylolisthesis with multiple didmiges from T3 td10,” Dr. Boscardin
believed that this was a “mis-type because in the impression, she has listediggish@inphasis added). Dr.
Boscardin stated that “[iff [&intiff] in fact had a spondglisthesi§] which is an offset of one vertebrae related to
the other in the thoracic spine, thewauld have been further comment dmid represents a far more guarded
situation than what is reflected in the ultimate opinig¢erhphasis added). Dr. Boscardin explained that he was a
spine surgeon, and that he was caatfte that Plaintiff had spondylolysishich was also listed in the “final
impression” section of the MRI report. &440. Dr. Boscardin also found that:

based on a review of all the records provided tthaigPlaintiff] is capable of sitting, one and

one-half to two hours at a time, interspersedtm#t periods of standing or even walking for a

minimum of ten to fiftee minutes. | believe she can do thisaoreight hour Is#s, 40 hours a

week and this is pertinémbm 8/19/09 to present.

R. at 440.



On July 30, 2010, after not havingard from Dr. Reid, Dr. Boscardin prepared a report regarding his
findings. The report reflected Dr. Boscardin's belief BratReid’'s use of the term “spondylolisthesis” was a
typographical error, because only spondylolysis was riotdae descriptive pton of the report and an
impression of spondylolisthesis would have “called fitinén explanation by the radiologist when evaluating the
flm.” In addition, he indicated that there were ostlatic changes in both of Plaintiffs knees, but indicated
that “[tjhese findings are not unusual in anakat of this build wighing 350 pounds.”

Dr. Boscardin’s Medicahnalysis concluded:

[Plaintiff] was cared for by Dr. Larry Reid, wiappeared in February of 2010 to indicate that

she was limited [to] stooping, bémgl twisting, pushing, [and] pull. It was interpreted on the

basis of this information that her present occupation was not precluded and that she could
perform her sitting activities, alternating wittiebperiods of standm Dr. Reid responded in

May of 2010 when he indicated that “she cannot currently perform any job function and her
prognosis is guardedA review of Dr. Reid’s records do@ot support such limitation of
activities or preclude modified functional levelsler MRIs of hetknees do indicate some
degenerative arthritic chges and meniscal tealsjt there is no recommendation of any
surgery, any Cortisone injections or any mehog to deal with these issues. The thoracic

MRI was reported to show spondylolisthesis, but | believe as discussed above, that this is not
correct and that it's a typograptal error and what she really Bds widespread spondylolyis,

which is a degenerative process and not aceoieg by any instability or offset of the
vertebraeThe term spondylolisthesis conotdgig an offset of the vertebrdedo not believe

in reviewing this record, that there is any ¢adion other than this one entry into the findings,
which was not duplicated in the final irapsion of the MRI of the thoracic spifike lumbar

MRI reveals degenerative disc disease. In suynithe records do not support such significant
limitations as mentioned by MReid in his May, 2010 letter.

R. at 444 (emphasis added).

In response to the question of whether the atestis and limitations prided by Dr. Reid were
medically reasonable given the findings on diagndeitng and physical examinations, Dr. Boscardin
answered:

Due to [Plaintiffs] arthritisin her knees and her obesitystrietions and limitations are

reasonable from 8/19/09 onward. [Plaintiffsplback condition is not supported by any major

findings in her lumbar or thoracic spine. Slasically has degenerative changes, which may
definitely call for limitations on bending, twisting, stooping and a lifting restriction of ten

poundsFindings on the MRIs, which were miaine until May of 2010, do not preclude a

sitting position that allows frequent change oftjgoswith brief periods of standing or walking.
| believe that [Plaintiff's] resirtions and limitations from 8/1® should call for no liting over
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ten pounds, no pushing, twisting, stooping, crouchmebthat she should be allowed to change

positions every two hours and isfgerse her sitting with standiagd even walking for 10 to

15 minutes at a timé&his frequent change of positishould allow for eight hours a day, 40

hours a week. . . Her walking should not require teebe carrying any ites greater than ten

pounds.

R. at 444 (emphasis added). Dr. Boscardin was &t abether he agreed with Dr. Reid’s conclusion that
Plaintiff's prognosis was “guardedy which Dr. Boscardin responded:

No. | believe [Plaintiffs] situation is pretistable. She had been unfier. Reid’s] care for

approximately nine months and just rdlgemad undergone some Imaging Studiéglieve

that neither of the MRIs preclude sitting and d@efavould notcontribute to ay opinion that

her prognosis is guardetier major problem is her obesiy 350 pounds. This weight on

arthritic knees may be problemédttiat it does not preclude sedentary activiessted above.

R. at 445 (emphasis added).

On August 27, 201@r. Reid submitteddatment notes from his offiéar the period of May 5, 2010
through August 25, 201@&nthem Life provided Dr. Basrdin with these records. In a subsequent report dated
September 10, 2010, Dr. Boscardin catetiithat the informatigorovided was the same as he had previously
reviewed and that this new information i alter his prior opion. R. ag21-22.

On September 2, 2010, Dr. Reid subwhitteAnthem Life a responsen. Boscardin's report. R. at
423-26. He defended his conclusion faintiff suffered from spondylolitisis. R. at 424. Dr. Reid also
stated: “It should be obvious to a trained Osteopathydinysr a Spine Surgeon who is a medical consultant,
that a 5 feet 4 inches, wiigf 371 pounds, obese lachn not stand or walk farminimum of ten to fifteen
minutes, or work for eight hours a daylfrhours a week.” Dr. Reid alssarted that Plaintiff's medical records
“prove why she is disabled at this time.” R. at 42%hém Life provided Dr. Bosadin with Dr. Reid’s letter.

R. at 419-20.

In a report dated September 14, @0Dr. Boscardin concluded thhais previous opinions were
unaltered by Dr. Reid’s letter. R. at 42@. Boscardin also stated:

[Plaintiffs] spinal imaging studies which | V& carefully reviewed each time do point to

degenerative changest there are no clinical findings other than self-reported complaints
relative to her spineAll notes provided are hand writtendadifficult to read and the recent
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letter again provideso functional testing or physicakams and the comments about the

thoracic spine again support my belief that her problem in that area is spondylolysis and not

spondylolisthesid-er knees need restiicts and limitations also and those were provided
earlier. The literature and my beliefs are fieiple with chronic paiwithout solid objective

findings are best served by being &tnd engaged in meaningful du@se simply cannot

find degenerative changes on imaging dadare someone unable to functitinis letter sent

by Dr. Reid does not alter my previous opinions.

R. at 420 (emphasis added).
F. SECOND DENIAL AND SECOND APPEAL

On September 23, 2010, Anthem Life notified Plaintiff by letter thaeAd was denied. The letter
reviewed Dr. Boscardin’s findings andewthat Plaintiff's restrictions did not prevent her from performing the
sedentary position of Senior Approver. The letter notdtie decision was finahd provided Plaintiff with
information regarding her right to contest thealdayi filing a lawsuit undeERISA. R. at 402.

Plaintiff contacted Anthem Life iNovember 2010 and requested ase@ppeal. Anthem Life agreed
to conduct a second appeal and regdesat any new information be submitted as soon as possible. On March
23, 2011, Plaintiff's counsel submittedecond appeal and 19 attachmentsitbem Life (“Appeal II"). On
April 4, 2011, Anthem Lifeacknowledged Appedll and assigned it to SeniQuality/Compliance Analyst
Zanita Miller (“Miller”), an employee that had not béevolved in Plaintiff's initial claim or Appeal I.

Miller referred Appeal Il to peerview with an independent pain nagement specialist, Dr. Michael
Chang, D.O. Dr. Chang’s rakeas to determine, through a detailedenof Plaintiff's claim file and medical
records, what limitations were approfaria light of Plaintiff's state. DIChang attempted to reach Dr. Reid by
telephone on April 20, 21, and 22, 201tiszuss his findings with respectR@intiff. Dr. Chang states that
each time, he left a message withralvidual named “Barbara” and request return call. Dr. Chang also
faxed Dr. Reid a questionnaire on MayZI11. Dr. Reid never respondedry af the telephone calls or to the
letter.

After reviewing Plaintiffs case, Dr. Chang concludedt Plaintiff did have some restrictions that

contributed to certain functional limitans. With regard to her complaiatslow back and thoracic spine pain,
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however, Dr. Chang found “very lititabjective evidence [supporting] impairment. The only study that shows
any significant finding is an EMG/NCS done on 11/20/ttich showed L5 S1 lumbar radiculopathy without
corresponding MRI findings.” R. aB@. Dr. Chang additionally noted tHfithere is no objective physical
examination finding that would suggteshbar radiculopathy @ny findings other thgsain.” R. at 490.
G. PLANTIFF 'SCLAIM REFERRED FORVOCATIONAL REVIEW

Based on the restrictions idaetif by Dr. Chang, Miller referredetclaim for a vocational review
regarding Plaintiff's ability to perfan her “Own Occupation” adefined by the Plan. Rt 22. The reviewer,
Nancy O'Reilly (O'Reilly”), is a Certified Rehaliiation Counselor and Certified Case Manager. O’Reilly used
the peer review conducted by Dr. Chang and obtaieddGi description of the job positition that most closely
approximated the position of Senior Approver-+8i4Claims Examiner, DOT Code: 241,267-018Based
on this information and her expertise and training, QyRitermined that the medical limitations as found by
Dr. Boscardin and affirmed by Dr. &g did not preclude Plaintiff froperforming her sedentary position of
Senior Approver.
H. THIRD DENIAL AND SUBSEQUENT L AWSUIT

On May 18, 2011, Anthem fiei notified Plaintiff's counsel thahppeal Il was deied, finding as
follows:

In summary, there is insufficient clinical eviderto support the presence of a physical medical

condition that would render [Plaintiff] unableperform the materialnal substantial duties of

her own occupation as a Senior Approver. Wiitlkaintifff may have been experiencing

symptoms of pain, therer® clinical evidencéhat her symptoms woulie to the level that

she would be unable to perform her sedentamypation. Therefore, we have determined that

[Plaintiff] does not meet the definiion of disability. No LTienefits are payable and

[Plaintiff's] claim remains closed.

R.at473.

? Plaintiff does not challenge the designation of her Sepjmoder position as most similar to the DOT’s Claims Examiner
position.



On June 17, 2011, Plaintiff filed this lawsuit chaliag Anthem Life’s denial of benefits under §
502(a)(1)(B) of ERISA, which authorizes an individuddtiog an action “to recover benefits due to [her] under
the terms of [her] plan, to enforce [her] rights under tmestef the plan, or to clarify [her] rights to future
benefits under the terms of tharpl' 29 U.S.C8 1132(a)(1)(B).

lll. LEGAL STANDARD

“When reviewing an ERISA adminidikge decision, our review is limiito the evidence that the plan
administrator examined in malg his or her determinationZieglerv. HRB Mgm}.182 F. App’x 405, 406 (6th
Cir. 2006) (citingVicCartha v. Nat'l City Corp419 F.3d 437, 441 (6th C2005)). Therefore, “the district court
should conduct a . . . review basedgoigon the administrative record/Vilking 150 F.3d at 619.

The standard of review on a denial of benefitssibn in an ERISA case depends largely on whether
“the benefit plan gives the administratofiduciary discretionary authority to determine eligibility for benefits or
to construe thers of the plan.Fireston€Tire & Rubber Co. v. Brugd89 U.S. 101, 115 (1989). “When such
authority is granted, the highly dedatial arbitrary and capricious standard of review is appropiaeda v.
Hardy, Lewis, Pollard & Page, P.C138 F.3d 10621066 (6th Cir. 1998) (interhquotations and citations
omitted). If the plan vests no discretignauthority in the administrator g the decision should be reviewed by
the courtle novo.Firestone Tire & Co. v. Brucdg89 U.S. 101102 (1989).

IV. ANALYSIS

A. APPROPRIATE L EVEL OF REVIEW

Plaintiff first argues that the Cdiaireview should be made undefeanovaather than an “arbitrary and
capricious” standard. Plaintiff concedRat the Plan “contains a discretignelause sufficient to invoke the
deferential arbitrary and capricious review standard pursu@rgstone’ SeeDkt. 13 at 12. Plaintiff, however,
nevertheless disputes that the “arlyiteand capricious” standard should appiccording to Plaintiff, the Plan
and the LTD Policy are two separate and distinct contr&oten this, Plaintiff postates that Anthem Life’s

initial denial of Plaintiffs claim was governed by the tehthe Plan, while Anthemtenial of Appeals | and
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Il were based on the LTD PoliciReaching this conclusion, Plaintiff thesgues that the LTD Policy contained
insufficient Discretionary Language to gy “arbitrary and capricious” review.

Likely realizing that the LTD Policy does iact contain clear and unambiguous Discretionary
Language, Plaintiff then argues that this languageevertheless invalidatdaly Mich. Admin. Code R.
500.2201-02, which prohibitsethuse of discretionary language in @ertzontracts. Plaintiff makes this
argument despite the fact that the Raiontains a choice of law clause reggithe application of Indiana law.
Plaintiff's argument accordingly conclgieith an assertion that the Indiahaice of law clause is inapplicable.
As discussed below, the Court finds Plaintiffs argumentsersuasive and thus finds that an arbitrary and
capricious standard apglim this case.

1. The Interplay Between the Plan and the Policy

First, the Court concludes that tRlan and the Policy constitute ragi@ document. According to the
Plan’s express language, it incorpesathe LTD Policy by reference and also states unambiguously that the
Plan, together with [the Policy,] constitutes the writdéan document required by Section 402 of ERISA and the
Summary Plan Descriptions required lpgtion 102 of ERISA.” Moreover, Ritiff offers no authority, legal or
otherwise, to support her theory that the Plan and liog 8@ somehow severable. Instead, Plaintiff relies only
on a letter from Anthem Life to Plaintiffs counsel thigtes “the [LTD Policy] smsored by WellPoint is self
funded during the first two years of a claim and insuredafter.” By its terms, however, the letter refers to the
funding mechanisrior the LTD component of thelan, and does not appear in any way to contemplate the
severability of the Plan from the LTD Policy, or thegpective applicability to Plaintiffs claim. Therefore,
Plaintiffs argument must fail. Havirdgtermined that the Plaimd Policy are, in fach single document, the
Court turns next to the issue of whether they contaimfident Discretionary Langge to trigger an arbitrary
and capricious standard of review.

2. Discretionary Langage in the LTD Policy
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As noted, Plaintiff has conced#uht Discretionary Language appeear the Plan yet argues that
substantially similar languagetime LTD Policy is not discretionafy. The Court disagrees. The LTD Policy
provides in separate provisions that “[wjhen makitgenefit determination undige [Plolicy, [Anthem Life]
[has] discretionary authorityto determine [Plaintiffseligibility for benefits ando interpret the terms and
provisions of the [Plolicy[,]’and that “[Anthem] [has] theliscretionary authorityto determine [Plaintiff's]
eligibility for benefits and to construe the terms @f fiolicy to make a benefitetermination.” (emphasis
added). Notwithstanding that such language is ugasly discretionary on its face, the Sixth Circuit has
found that other similar language invokes thérary and capricious standard of reviéBee Seiser UNUM
Provident Corp.135 Fed. App’x. 78, 797 (6th Cir. 2005)iffding the following language sufficient to trigger
arbitrary and capricious review: ‘lwlhen making anddit determination under the policy, UNUM has
discretionary authorityto determine [the insuresl eligibility for benefits ad to interpret the terms and
provisions of the policy.”) (emphasis addeskge also Osborne v. Hartfdrifle and Acc. Ins. Co465 F.3d 296,
299 (6th Cir. 2006). Plaintiffs conclusaaygument that this discretionary laage is insufficient therefore fails.
The Court finds that the LTD Policypak, contains sufficient Discretiondignguage to trigger an arbitrary and
capricious standard of review.

Having determined that both the Plan and the LTD Policy contain Discretionary Language triggering the
arbitrary and capricious standard of review, the Casirtdens to Plaintiffs argument that any Discretionary
Language is invalidated by &figan’s Administrative Code.

3. Mich. Admin. Code. 500.2201, 2202

In February 2007, the Michigan Office of Finanaiadl Insurance Service®piulgated Mich. Admin.

Code R. 500.2201-02, prohibitidigcretionary clauses in insurance @mttrissued, advertised, or delivered to

* Given that the Court has found the Plan and the LTD Policy to be a single doseensimtyaSection A.1, Plaintiffs
concession that the Plan contains Discretionary Language sufficient to trigger arbitrary and capricious review also extends to
the LTD Policy. The Court, however, will proceed with itsysimbletermining that the LTD Policy also contained sufficient
Discretionary Language.

12



any person in Michigan and requirig) novaeview of denials of ERISA benefits in Michiga&eeMlich.
Admin. Code R. 500.28-02 (2007). Plaintiff assettst this statute invalidates any Discretionary Language,
despite the fact that the LTD Policy (and thus the) lelamtains a choice of law provision declaring that the
Policy “is delivered in and is governbd the laws of Indianal.]” ThedDrt again finds Plaintiffs argument
unpersuasive.

“In determining which state’s laapplies in an ERISA case, thsud's ‘analysis is governed by the
choice of law principles deriddrom federal common law. DaimlerChrysler Corp. Halthcare Benefits Plan
v. Durden448 F.3d 918, 922 (6thir. 2006) (quotind/ledical Mut. of Ohio v. deSo@%5 F.3d 561, 570 (6th
Cir.2001)). Under those rules, choice-of-law provisionan ERISA plan that prefer one state’s laws over
another generally will be honored, unless an overriding policy consideration requires a differenticthoice.
(citing Restatement (Second) of Conflittaws § 187 (1971) (hereinafteréRatement”)). “In the absence of
any established body of federal choice-ofdalas, we begin wittihe [Restatement. Jid.

The Restatement provides in pertinent part:

§ 187 Law of the Stat€Chosen by the Parties

(1) The law of the state chosenthy parties to govern theortractual rights and duties will be

applied if the particular issue is one which the parties could have resolved by an explicit

provision in their agreement directed to that issue.
As such, the Court thus exals whether the parties atiilave resolved the issuees-whether the arbitrary
and capricious standard should apply—by an explicit provision in the comeaetlerChrysley 448 F.3d at
923. “If they could have, then the a®of law provisions enforceable.ld. (emphasis added).

In this case, the Plan contains a provision thaessigrprovides for the apition of the arbitrary and
capricious standard of review. As noted, the Plan psoviéiey determination made or action taken by the Plan
Administrator or, when delegated, [Anthé.ife], pursuant to this Plan dae deemed to be conclusive with

respect to any Covered Person or other individual to vihahaetermination or #an relates, and any such

determination or action may be reveiisgd court of competent jurisdictionly upon a findingpy the court that
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such determination or action was arbitrary and capricioug. at 56. Here, the Plan Administrator delegated
claims administration to Anem Life, which made a determinationtasPlaintiffs LTD benefits. Thus,
according to the express language of the Plan, Artlifeis determination mabe reversed “only upon a
finding by the court that such deteration . . . was arbitrary and camigs.” As such, the issue of the
appropriate standard of review is one “which the partelld have resolved by arplicit provision in their
agreement directed to that issue,” sincétiae unambiguously provides for a resolutiSiee DaimerChrysler
448 F.3d at 923. The Indiana choicdawf provision thus applies, renitigy Mich. Admin.Code R. 500.2201—
02 inapplicable.

4. Conclusion as Btandard of Review

For the above reasons, the Courtdititht an arbitrary and capricious standard applies in this case.
Using this standard, the Court now turns to a revidireaidministrative record adithem Life’s decision to
deny Plaintiff's LTD benefits claim.

B. ANTHEM LIFE’SDENIAL OF PLAINTIFF 'SCLAIM

Anthem Life ultimately found thasithough Plaintiff does have legiiate restrictions and limitations,
she is nonetheless able to perform the material andrstigbluties of a Senior Approver with WellPoint.
Anthem Life reasoned that Dr. Basdin, Dr. Chang (“the Doctors™n@ O’Reilly each conatted a thorough
review of the records in reaching their respective cooolisiPlaintiff, however, asserts that it was an abuse of
discretion for Anthem Life to reject Dr. Reid'snotusion—that Plaintiff was completely and permanently
disabled—and accept the countervailing vielyge Court finds Plaintiff's argument misplaced.

The arbitrary or capricious standard of review “is the least demanding form of judicial review of
administrative action. When it is possible to offer a remberplanation, based on the evidence, for a particular
outcome, that outcome is not arbitrary or capricio8bields v. Reader's Digest Ass'n, I8&1 F.3d 536, 541
(6th Cir. 2003) (internal quotes and citation omitte&ih arbitrary and cajeious standard “requires that the

decision ‘be upheld if it is the resdlt a deliberate, principled reasoning process, and if it is supported by
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substantial evidenceMitchell v. Dialysis Clinic, Inc18 Fed. App'x. 89, 353 (6th Cir. 2001) (citirigillian v.
Healthsource Provident Admin., It52 F.3d 514, 520 (6thir.1998)). Where a plagrants an administrator
discretionary authority to determine lilify for benefits, or taconstrue the terms of a plan, courts grant “great
leeway” in the revievef such decisionsMoos v. Sgare D Co./72 F.3d 39, 42 (6t3ir.1995). Even where
there are two reasonable interpretations of the Plarguitecannot reverse the Administrator's determination.
Anderson v. Emerson Elec. A&} Fed. App’x. 504,& (6th Cir. 2005).

The Court finds that Antheiufe’s reliance on the opinions of Boscardin, Dr. Chang, and O'Reilly
was not arbitrary and capricious. €iBr. Boscardin “offered a reasoredplanation, based dine evidence,”
for reaching his conclusion. Dr. Boscardin stated thigitiadly attempted to contact Dr. Reid to speak with him
regarding his conclusions but was unable to reachbimrBoscardin then compiled his report, listing in detail
the documents, reports, and imaging studies he relied tgoaxplained in detail why the objective medical
evidence—such as imaging studies—did not suppoartifPiasubjective claims. While acknowledging that
Plaintiff does have some legitimatstnetions based primarily on her morbid obesity, Dr. Boscardin determined
Plaintiff is nevertheless able to perform the matergkabstantial duties of a Senior Approver with WellPoint, a
sedentary occupation. In denying Plaintiffs Apdedinthem Life describedr. Boscardin’s findings and
indicated them as a source of the denial.

Second, Dr. Boscardin’s conclusion was later sugboytéoth Dr. Chang ari@Reilly during Appeal
Il In this third review, Anthem Lifeombined the views of two expertsittermine two separate issues despite
not having any obligation to even conduct a secorebiaving done so only upon Plaintiffs special written
request. During the third review, Anthem Life refefirbantiffs claim to Dr. Clang for a determination of
whether and to what extent Plaintid restrictions orrhitations. Dr. Chang found little objective evidence
supporting Plaintiffs low back and thoracic spingo@imment, and was in acdowith Dr. Boscardin's
limitations on walking, bending, twisting, stooping, and liftilRy.at 30. Anthem Life then referred Dr. Chang’s

determination to O'Reilly. O'Reilly found the DOOoccupation—Claims Angt—that most closely
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approximated Plaintiff's former positicof Senior Approver.O'Reilly then appliedr. Chang's conclusions
regarding restrictions to the required activities of ar@@lanalyst and determinedhtiDr. Chang's findings did

not preclude Plaintiff from performiriger sedentary position of Senior AppirovAs such, the third review of
Plaintiff's claim involved an even mofteeliberate, principled reasoning” than the prior reviews since it separated
the issues of restrictions and vocational functiorsing sought independent review of each by separate
specialists.

Third, Anthem Life had the authority to choosedop the view of Dr. Chang and Dr. Boscardin that
there is little if any objective medical evidetesupport Plaintiffsubjective complaintsSeee.g, R. at 28-32;
399-402. So long as a plan administrator offers a reasonable explanation bakedbujolemce for a decision,
the plan administrator may choosedy upon the medical opinion of one twver that of another doctor.
SeeBlack & Decker Disability Plan v. Norcb38 U.S. 822, 83%2003) (“Courts have no warrant to require
administrators automatically to accord special weigtitetapinions of a claimangshysician; nor may courts
impose on plan administrators a diget@irden of explanation when treggdit reliable evidence that conflicts
with a treating physician’s evaluation.”).

Last, Anthem Life offered a reasoned explandtiomdopting the view of Dr. Boscardin, Dr. Chang,
and O'Reilly rather than that of Dr. Be This was especially apparenthwespect to thedisagreement with
Dr. Reid over the condition of Plaintiff's thoracic spin&lthough Dr. Reid is confident in his diagnosis of
thoracic spondylosisthesis, Dr. Boscardin and Dr. Cpaintjout that there israply no objective evidence of
spondylosisthesis in the imaging studiEBlaintiff's thoracic re@in. It is not unreasoble for Anthem Life to
seek a medical explanation tying the conclusion thatdimifiPis disabled to some medical finding that supports
it. See Yeager v. Reliance Standard Life Ins88d:,3d 376, 382 (6t0ir.1996) (holding that “[ijn the absence
of any definite anatomic explanatiariglaintiffs symptoms, we cannot firidat the administrator's decision to

deny benefits was arbitrary and capricious”).
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Similarty, with respect to Plairiti ability to perform the functions af Senior ApproveAnthem Life
adopted O'Reillly's view—based on DEhang's determination as to limitations—that the role of Senior
Approver was a sedentary one, and that Plaintiff's actiwiges not so limited as pweclude her from materially
and substantially serving in that rofeeeR. at 402 (“According to [WellPointlhe duties of Senior Approver are
sedentary in nature. Although [PIdiris] required to sit continuously, the job can be performed by alternating
siting and standing; thyzoviding [Plaintiff] the oportunity to change positiorzs needed. Standing and
walking are required only occasionally and [Plaintifinsi required to lift more than ten pounds.”). Because
Anthem Life relied on O'Reilly'sdetermination—which was based on Bhang'’s, which considered Dr.
Boscardin’s and explained why Plaintiff's limitationsl diot wholly preclude herdm working as a Senior
Approver—Anthem Life set forth “a reasonable explandased upon the evidence” for its decision. As a
result, Anthem Life’s rejean of Dr. Reid’s opinion wasot arbitrary and capricious.

For these reasons, Anthem Life’s decision to desigtiffis claim for LTD benefits should be upheld,
and Defendants’ Motion for Judgment onAldeninistrative Record should be granted.

V. CONCLUSION

Accordingly, it is HEREBY ORDERED that Defendants’ MotfonJudgment on the Administrative
Record [dkt 16] is GRANTED.

IT IS FURTHER ORDERED th#&laintiffs Motion for Judgment otihe Administrative Record [dkt
13] is DENIED.

ITIS SO ORDERED.

Date: September 27, 2012
s/Lawrence P. Zatkoff

LAWRENCE P. ZATKOFF
U.S. DISTRCT JUDGE
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