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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
PRESTON LAWLEY,

ASENO. 11-12822
Plaintiff, HON.LAWRENCEP.ZATKOFF

V.
ALLAN JERRY SIEMONS,

Defendant.

OPINION AND ORDER

AT A SESSION of said Court, heild the United States Courthouse,
in the City of Port Huron, Staté Michigan, on January 15, 2014.

PRESENT: THE HONORABLEAWRENCE P. ZATKOFF
UNITED STATESDISTRICT JUDGE

I. INTRODUCTION
This matter is before the Court on Defendant'giduiofor Costs and Attornés/Fees [dkt 48].
Plaintiff filed a response, but Defendant did not &leeply. The Court findthat the facts and legal
arguments are adequately presented in the partigsigpauch that the decision process would not be
significantly aided by oral argumentTherefore, pursuant to E.D. thi. L.R. 7.1(f)(2), it is hereby
ORDERED that the motion be resetl/on the briefs submitted. Rbe following reasons, Defendant’s
motion is DENIED.
[l. BACKGROUND
This case arose from Defentlaralleged breach of an orabntract between Plaintiff and
Defendant. Plaintiff alleged thttte oral contract involved Defendanpromise to pay a portion of the

proceeds Defendant received fodemption of Defendant's share$ stock in Event Solutions
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International, Inc. (“ESI”). Plaintiff claimed th#tis promise was in exchange for Plaintiff introducing
Defendant to business contactd998 and approving Bendant’s ownership interest in ESI.

Plaintiff filed a complaint agjnst Defendant, seelgrb0% of the proceeds Defendant received
for redemption of his shares of stock in ESI. Rfaiasserted three counts: breach of an express oral
contract (Count I); breach of an implied cantr(Count Il); and unjust enrichment (Count IlI).

Defendant filed a motion to disss all three counts in Plairif complaint on September 28,
2011. In its NovembeB0O, 2011, Opinion and Order, the Godismissed Counts | and Il because
Defendant’s alleged promise to pay Plaintiff 50%isfstock redemption proceeds was not supported by
sufficient legal consideration. The Court did findwkger, when reviewing the complaint in the light
most favorable to Plainfif that Plaintiff's unjust enrichmentlaim was sufficientlypled to survive
Defendant’s motion.

On January 22, 2013, the Coeommenced trial on Plaintif’ remaining claim for unjust
enrichment. Trial continued through January 28,32 at which time both parties requested a recess.
Trial resumed, and concluded, on February 5, 2&lowing the bench trial, the Court issued an
Opinion and Order finding that Plaintiff failed to pedloy a preponderance of the evidence his theory of
unjust enrichmentSeeDkt. # 46.

Defendant now moves the Count éoruling that Plaintiff's actiowas frivolous and for an award
of attorney’s feeand costs.

lll. ANALYSIS

Defendant's motion contends tha is entitled to attorney’s fees and costs pursuant to Mich.
Comp. Laws § 600.2591(1). f@edant purportedly believes that Pléirhad “no reasonable basis” to
file his complaint and, in any event, that thetimance of his position was “devoid of arguable legal

merit.” For the reasons that follpthe Court faildo agree.



|. PROCEDURAL FAILURE

According to local rules with this District, Defendant vgarequired to file a motion for
attorney’s fees and related non-taxapenses under Fed. R. Civ. P. 54(d)(2)ater thar28 days after
entry of judgment.SeeE.D. Mich. LR 54.1.2(a). TénCourt entered judgment in this case in favor of
Defendant on March 13, 2013et, Defendant filed the instant tiam on April 11, 2013—more than 28
days after judgment. In other werdDefendant failed to adhere te time limits imposed by E.D. Mich.
LR 54.1.2(a) and therefore his matis procedurally defective.

Nevertheless, in the interests of justice @wurt will consider the ubstance of Defendant's
motion.

Il. ATTORNEY ' SFEES ANDCOSTS

UnderErie Railroad Co. v. Tompkin304 U.S. 64 (1938), a federaluet sitting in diversity must
apply state substantive law and federal procedural Eaven more relevant, the Supreme Court has also
observed that “ ‘[ijn an ordinary diversity case where the state law does not run counter to a valid federal
statute, . . . state law denying the right to attdsnfges or giving a right thereto, which reflects a
substantial policy of the state, should be followedeska Pipeline Co. v. Wilderness Spd31 U.S.
240, 260 n.1 (1975) (citation omitted).

Defendant argues that Plaingffitigation conduct was frivolousid seeks an award of attorney’s
fees and costs under the general Michigan stapmoviding for attorney'sfees in frivolous
actions. Mich. Comp. Lawg 600.2591 dictates thataurt may award reasonakltorney’s fees to any
party adversely affected by frivolewonduct. The statute definesvifiious” in pertinent part as: “the
party had no reasonable basis to believe thatatie finderlying that party’s legal position were in fact
true;” and “the party’s legabosition was devoid of guable legal merit.” Mich. Comp. Laws §

600.2591(3)(ii) and (iii). The @urt finds Defendant’s reliance tmis statute misplaced.



First, the statute is inapplicable in federal court. Though attorney’s fee issues in a diversity case
generally hinge on state law, this is only true whesttite law at issue is sub#fee in nature. The state
law here—Mich. Comp. Laws 8§ 60621—does not neatly fall within that category. Considering an
Ohio statute similar to Mich. Comp. Laws 8068691, the Sixth Circuit explained that the Ohio
attorney’s fee provision “is a general statute tHatval for the award of attorney fees based upon the
conduct of the parties and the atey® in filing and litigating the claimrather than for success on the
underlying merits of the claim.First Bank of Marietta v. Haford Underwriters Ins. C9.307 F.3d 501,
529 (6th Cir. 2002). There, the court concluded thatt#tete authorizing an award of attorney’s fees for
frivolous conduct was procedural in nature and, aswgiyd Fed. R. Civ. P. 1govern[ed] the award of
sanctions for frivolous conductld. The court further noted a conflisetween Fed. R. Civ. P. 11 and
the Ohio statute, in that “Rule 11 contains a tweniy day safe harbor preion but that Ohio statute
does not.”Id. So, the panel opined, even if the Ohicustatvas substantive in nature it conflicted with
Fed. R. Civ. P. 11's safe har provision and, therefore, should not be applied in federal'court.

Similar to the court’'s reasoning ktartford, the Court determinesahMich. Comp. Laws §
600.2591 is procedural in nature and is not basethe success of the underlying claim, but rather
depends on the conduct of the parties and attoritiggtinig the claim. And, nah like the court held in
Hartford, this Court finds Mich. Comjaws 8§ 600.2591 to iaapposite here. Thus, Defendant should
have instead sought his requestdigf under Fed. R. Civ. P. 11.

Second, even assuming tidich. Comp. Laws §00.2591 applied or that Defendant had
properly moved the Court pursuanfted. R. Civ. P. 11, Defendant is eatitled to attorney’s fees under

either § 600.2591 or Rule 11 becalaintiff's action was not frivols. As discussed in previous

! The safe harbor aspect of Fed. R. Biv11 is described as follows: “The motionsirioe served under Rule 5, but it must not

be filed or be presented to the court if the challenged pagien, defense, contention, or denial is withdrawn or apprelgriat
corrected within 21 days after service or within another timedim sets.” Fed. R. Civ. P1(c)(2). Put another way, Fdrl

Civ. P. 11 has a safe harbor provision that requires any motion for sanctions to be filed on a party 21 days beforésthe motion
filed with the court.



opinions, the Court dismisse€ounts | and Il of Plaintiff's complditbecause “Plaintiff's assertions that
introducing Defendant to business contacts and apgy®afendant’s 30% interest in ESI in 1998 [were
not] valid consideration for an alleged oral promtsgay Plaintiff half oDefendant’s stock redemption
proceeds. The Court found Defendant's statemertie tmerely gratuitous and, if Plaintiff's actions
constituted consideration at athey would be deemegast consideration. Despite Defendant’s
arguments otherwise, the Courtismissal of Counts | and Il do@®t necessarily mean that such
theories were devoid of arguable legal mesite Jerico Const., Ine. Quadrants, Inc257 Mich. App.
22, 36 (2003) (“Not every error in legal analysisstitutes a frivolous positid) (citation omitted). The
Court has thoroughly reviewed the allegations ewidence surrounding Counts | and Il in Plaintiff's
complaint and concludes that the decisiondagbuch causes of actiwas not frivolous.

Moreover, any attempt by Defendlan label as frivolous Plainti$ decision to ultimately take
Count lll—unjust enrichment—to trial is disingenuaatsbest. Plaintiff's unjust enrichment claim
survived Defendant's motion to dismiss. Addittly, Defendant had ample opportunities to file a
motion for summary judgmeénn that claim but faileth do so. Plaintiff's inability to prove its case by a
preponderance of evidence—after five days of tealjmony from four witesses, and admission of 78
exhibits—does not, in itself, merit a finding that hisushgnrichment claim was frivolous. As such, even
if Mich. Comp. Laws8 600.2591 was otherwise applicableFed. R. Civ. P. 11 was relied upon,
Plaintiff's lawsuit was not “frivolous” as fleed by that statute and federal rule.

IV. CONCLUSION

Accordingly, for the reasons stated abdéVdS HEREBY ORDERED that Defendant’s Motion
for Costs and Attorney’s Es [dkt 48] is DENIED.

IT IS SO ORDERED.

Date: Januani5,2014 s/Lawrenc®. Zatkoff
Hon. Lawrence P. Zatkoff




