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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL J. GHIACIUC, Case No. 2:11-cv-13274

Plaintiff, Hon. Patrick J. Duggan

Magistrate Judge Mona K. Majzoub
V.

BANK OF AMERICA, N.A., a foreign
corporation, BAC HOME LOANS
SERVICING, L.P., a foreign limited
partnership, BALBOA INSURANCE
COMPANY, a foreign corporation,
MERITPLAN INSURANCE COMPANY,
a foreign corporation, NATIONSBANC
MORTGAGE CORPORATION, a foreign
corporation, NATIONSBANK
CORPORATION, a foreign corporation,
D&D INNOVATIONS, INC., a Michigan
dissolved corporation, ORLANDO C.
ROBINSON, TROTT& TROTT, P.C., a
Michigan Professional Service
Corporation, Jointly, severally and
individually,

Defendants.

OPINION AND ORDER GRANTING DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

This action involves fourteen counts ttelg to a residential mortgage and centers
on the placement of a homeowner’s insueapalicy on the Plaintiff’'s property by the
mortgagee of record. Pregigrbefore the Court is thBanking Defendants’ Motion for

Summary Judgment, filed electronicallyth the Court onuly 27, 2012.SeeNotice of
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Removal, 5, ECF No. 1. Pidiff's counsel received an & notification regarding the
filing on the same date. This Court previously sent notice to the parties advising them of
the provisions of Eastern District of Migian Local Rule 7.1(d)(1)(B), which provides:
“[a] response to a dispositiveotion must be filed within 2dlays after service of the
motion.” SeeNotice Regarding Mot. Practice, Af@, 2012, ECF No. 29. Nonetheless,
and in spite of a notice sentttee parties on August 22, 202eECF No. 41,
scheduling a hearing on the BamgiDefendants’ motion, Plaifitnever filed a response.
Accordingly, on September 6, 2012, the Galatermined that oral argument would not
significantly aid the decisional process and tisgsed a notice inforimg the parties that
it was dispensing with oral argumgnirsuant to Local Rule 7.1(e)(25eeECF No. 42.
For the reasons below, tlmurt shall grant the Banking Defendants’ motion.
l. PROCEDURAL BACKGROUND

Plaintiff Michael Ghiaciuc filed the stant suit in state court naming multiple
defendants and alleging foeen violations of federal arstiate law in connection with
the administration of a residential mortgageeCompl. Defendants filed a timely
petition to remove the action based on fatlquestion jurisdictin, which the Court
granted. The Court Clerk processed EstoéDefault on Janug23, 2012, as to
Defendants D&D Innovations, Inand Orlando C. RobinsosgeECF No. 23-24, and
Defendant Trott & Trott has been terminatdter succeeding on amopposed motion to
dismiss,seeOrder Granting Mot. Dismiss, May 18012, ECF. No. 33. The defendants
filing the present motion, referred to coligely as the “Banking Defendants,” include:

(1) Bank of America, N.A("BANA”), individually and as successor by merger to BAC
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Home Loans Servicing, L.P. and NationsBaMortgage Corporation; (2) Bank of
America Corporation (“BAC”), as succesdnyr merger to NationsBank Corporation; (3)
Balboa Insurance Company (“Balboadnd (4) MeritPlan Insurance Company
(“MeritPlan”).

On July 27, 2012, the Banking Defendarty and through their attorneys, moved
for summary judgment on all of the courtsyjunctive Relief” (Count I); “Intentional
Interference with Quiet Enjoyment of Profygr(Count I1); “Breach of Contract” (Count
[); “Wrongful Foreclosure” (Count IV); “Trespass” (Count V); “Fair Debt Collection
Practices Act Violation” (Count VI); “Neglignt Violation of theair Credit Reporting
Act” (Count VII); “Willfull [ sic] Violation of the Fair Credit Reporting Act by
Furnishers” (Count VIII); “Michigan Colleatin Practices Violation” (Count 1X); “Civil
Conspiracy” (Count X); “RICO Act Violatin” (Count Xl); “Intentional Infliction of
Emotional Distress” (Count XIlI); “Fraud” @int XIII); and “Intentional Interference
with Contractual Relationship” (Count XIV).

Local Rule 7.1(d) provides that a resge to a dispositive motion must be filed
within twenty-one days afteservice of the motion. Altiugh the time permitted under
this rule expired on August 12012, Plaintiff has not, as tifis date, filed a response to
the pending motion nor shown any proclivity to do so.

. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56 ingtsicourts to “grant summary judgment if

the movant shows that therenis genuine dispute as to amaterial fact and the movant

Is entitled to judgment as a matter of lawzéd. R. Civ. P. 56(a) (2012). A court
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assessing the appropriateness of summary jadgasks “whether the evidence presents
a sufficient disagreement to require submissioa jiry or whether iis so one-sided that
one party must prevail asmatter of law.”Amway Distributors Benefits Ass'n v.
Northfield Ins. Cq 323 F.3d 386, 390 (6th Cir. 2003) (quotigderson v. Liberty

Lobby, Inc, 477 U.S. 242, 251-52, 1@ Ct. 2505, 2512 (1986)).

The initial burden oproving the absence of a géme dispute rests with the
movant,Celotex Corp. v. Catretd77 U.S. 317106 S. Ct. 2548 (1986), who “must
support the assertion by: (A) citing to particyparts of materials in the record...; or (B)
showing that the materials cited do not elssalthe absence or presence of a genuine
dispute, or that an adverse party carprotduce admissible ewtice to support the
fact[,]” Fed. R. Civ. P. 56(c)(1)(A)-(B).While this inquiry requires the court to
construe factual disputes, and the inferenceetfrom, in the lighinost favorable to the
non-moving party, only dispes over facts that might affect the outcome of the suit
preclude the entry of summary judgmedelotex 477 U.S. at 324, 106 S. Ct. at 2553;
Anderson477 U.S. at 248, 106 S. Ct. at 2510.

If the moving party discharges their initi@irden using the materials specified in
Federal Rule of Civil Procedure 56(c), thedrn of defeating summary judgment shifts
to the nonmovant who must point out speaifiaterial facts — beyond the pleadings or
mere allegation — which give risedayenuine issue of law for triaAnderson477 U.S.
at 256, 106 S. Ct. at 2514 mere scintilla of evidence supporting the nonmovant’s

claim will not preclude summaiudgment; ratheithere must be evahce on which a



jury could reasonably find for the nonmovahtirsch v. CSX Transp., In®656 F.3d
359, 362 (6th Cir. 2011).

Moreover, if, “after adequate time fdiscovery and upon motion,” the non-
movant “fails to make a showing sufficiantestablish the exisnce of an element
essential to that party’'s capahd on which thaparty will bear the burden of proof at
trial[,]” a court should enter summajydgment in favor of the moving partyCelotex
477 U.S. at 322, 106 S. Ct. at 2552. Whes dlecurs, “there can be ‘no genuine issue as
to any material fact,’ since a complete failofgoroof concerning an essential element of
the nonmoving party’s case necessarityders all other facts immateriallt. 477 U.S.
at 323, 106 S. Ct. at 255Zhus, if the nonmovant does rapport the elements of a
claim or defense, the moving party is tided to judgment as a matter of law.”

When, as here, the nonmoving party hasfiled a response opposing the motion,
a court’s analysis varies slightly. Ingmiding guidance on this situation, the Sixth
Circuit announced that “a digtt court cannot grant summygjudgment in favor of a
movant simply because the adverse party hasasponded. The court is required, at a
minimum, to examine the movant’'s motiom summary judgment tensure that [they
have satisfied their initiddurden of prodction].” Carver v. Bunch946 F.2d 451, 455
(6th Cir. 1991)see also Guarino v. Brookfield Township Trust&89 F.2d 399, 410
(6th Cir. 1992) (“[T]he court must reviewarefully those portions of the submitted
evidence designated by the moving partyNeedless to say, “[n]either the trial nor
appellate court . . . will sua sponte combrideord from the partisan perspective of an

advocate for the non-moving party. Ratheithiereasoned exercise of its judgment the
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court may rely on the moving party's unrebdttecitation of the adence, or pertinent
portions thereof, in reaching a conclusioattbertain evidence and inferences from
evidence demonstrate factsialinare ‘uncontroverted.”Guarino, 980 F.2d at 410

. UNCONTROVERTED FACTS

On September 28, 1998, Plaintiff and then-wife Bethany Ghiaciuc obtained a
$75,000 loan from WashtenaMortgage Co. (“Washtenaw”) and executed a promissory
note evidencing the loareeCompl. § 15; Def.’s Mot. Sumnd. 1-2. As security for
the loan, Plaintiff granted a mortgage to Waslaw on real property located in Algonac,
Michigan (“the Property”), with was recorded with the SElair County Register of
Deeds on October 1, 1998eeCompl. 1 15; Def.’s Mot. Sumnd. 2. On October 10,
1998, Washtenaw assigned the mortgagdationsBanc Mortgage Corp.
(“NationsBanc”), which was recded in June of 1999SeeDef.’s Mot. Summ. J. 2,
Attach. 2 to Ex. A. BANA, as successorimgrger to NationsBanc, is the servicer of
Plaintiff's mortgage loanSeeDef.’s Mot. Summ. J. 2.

Pursuant to the terms of the moggaPlaintiff was required to maintain
homeowner’s insurance on the Property angrtwide the mortgagee of record, here
BANA, sufficient documentation of the policyseeMortgage, Def.’s Mot. Summ. J.,
Attach. 2 to Ex. A, 1 5. Despite sendinkptier to Plaintiff, which Plaintiff received,
labeled “IMPORTANT INSURANCE INFEMATION NEEDED” onMay 10, 2010,
requesting a copy of the homeowner’s policy, and a follow-up letter dated May 24, 2010,

reiterating the request, BANAdInot receive any evidence of the policy until February



2011. SeeDef.’s Mot. Summ. J., May 10, 2010ter, Attach. 4 to Ex. A; May 24, 2010
Letter Attach. 5 to Ex. A; Ex. BGhiaciuc Dep. 47:9-16.

In July 2010, before Rintiff submitted any evidena# the insurance policy,
BANA placed a one-year insuranpolicy from Balboa on theroperty, sending notice to
Plaintiff regarding how to havhe insurance policy remove&eeDef.’s Mot. Summ. J.,
July 1, 2010 Letter, Attaclé. to Ex. A. The insuranamverage caused Plaintiff's
monthly mortgage payment to increaSeeDef.’s Mot. Summ. J., Aug. 9, Letter,
Attach. 7 to Ex. A. Although on notice BANA's actions and of the payment increase,
Plaintiff admits that a full pament on the Note has not bemade since October 2010.
SeeDef.’s Mot. Summ. J., Ex. B, Ghiaciuc D&§8:20-69:19. This failure to pay resulted
in Plaintiff's default and BANA'’s decisioto accelerate the tal amount due SeeDef.’s
Mot. Summ. J., Diaz Dec., Ex. A, 1 8. ¥fhthe debt was not paid in full, BANA
informed Plaintiff of itsintent for foreclose.

IV. DISCUSSION

For the reasons stated below and mollg &lucidated in tle Banking Defendants’
Motion for Summary Judgment and supparytBrief, the Court shall grant the Banking
Defendants’ Motion for Summary Judgment anshdss all claims ithe present action.
A. Claims Failing as a Matter of Law

The Court grants the Banking Defendamiotion for Summay Judgment on
Counts | (“Injunctive Relief}, Il (“Intentional Interferene with Quiet Enjoyment of
Property”), VI (“Fair Debt Collection Rctices Act Violation”), IX (“Michigan

Collection Practices Violation”), X (“CiviConspiracy”), XI (“RICO Act Violation”),
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XII (“Intentional Infliction of Emotion&Distress”), Xl (“Fraud”), and XIV

(“Intentional Interferene with Contractual Relationship”)These counts fail as a matter
of law due to Plaintiff's failure to point tevidence establishing elements essential to
each cause of action on matters which Pawbuld have shouldred the burden of
proof at trial. Celotex 477 U.S. at 322, 106 S. Ct. at 2552.

1. Plaintiff's Claim for Injunctive Relief(Count I) Fails as a Matter of Law.

The Banking Defendants note that Count | does not state a claim because
injunctive relief is an equitable remeadygt an independent cause of acti@eeDef.’s
Mot. Summ. J. 6 (citingerlecki v. Steward®78 Mich. App. 644663, 754 N.W.2d 899,
912 (2008) (citations omitted)Because Plaintiff has not demonstrated an entitlement to
any form of relief on any of the counts caimied in his Complainthe Court grants
summary judgment on Couhtwhich sought injunctive relfdbased upon those claims.

2. Plaintiff's Claim for Intentional Interference withQuiet Enjoyment of Property
(Count Il) Fails as a Matter of Law.

Plaintiff's Complaintalleges that the Banking Defendants’ “wrongful effort to
dispossess” Plaintiff by foreclosure constitiaesntentional interference with the quiet
enjoyment of his property. Compl. { 92. Ruanst to general principles of property law,
however, “the covenant of quiet epfoent is breachednly when thdandlord
‘obstructs, interferes with, or takes away from the tenant in a substantial degree the
beneficial use of theeasehold” D&T Const. Co. v. McVickers Shelby, L.L.8o. 06-
10533, 2006 U.S. Dist. LEX 90015, at *10 (E.D. MiciNov. 28, 2006) (emphasis

added) (citingSlatterly v. Madigl 257 Mich. App. 242,28, 668 N.W.2d 154, 164



(2003))! Plaintiff does not possess a leasehmierest and is not suing the landowner;
rather, as the facts of the case suggest, tiffasna mortgagor. Whout establishing the
predicate landlord-tenant relationship, whitlaintiff cannot do, there can be no breach
of the covenant of quiet enjoyment. #sch, Count Il fails as a matter of law.

3. Plaintiff's FDCPA Claim (Count VI) Fails as a Matter of Law

Count VI of Plaintiff's Canplaint alleges that BANAnd BAC violated the Fair
Debt Collection Practices Act (“FDCPA’codified at 15 U.S.C. 8§ 16%2 seq(2012).
SeeCompl. 1 114-16. As anitial matter, “[[]iability underthe Act can only attach to
those defendants who meet ttedinition of ‘debt collector.”Alexander v. Blackhawk
Recovery & Investigation, L.L.CZ31 F. Supp. 2d 67677 (E.D. Mich. 2010)see also
Partlow v. Aurora Loan Servs., L.L,QNo. 11-12940, 2012 U.®ist. LEXIS 410, at
*15-16 (E.D. Mich. Jan. 4, 2012) (“It is Wesettled that the prasions of the FDCPA
apply only to professional debt collectanst creditors or mortgagors.”) (citations
omitted). Neither BANA nor BAGatisfies this definitional teshold thus rendering the
FDCPA inapplicable to the instant action.

BANA, as the servicer of the mortgageissue, is exempted from the statutory
definition of a “debt collector”; the FOPA specifically excludes “(F) any person
collecting or attempting to colle any debt owed or due asserted to be owed or due
another to the extent such adfv. . . (iii) concerns a debt which was not in default at the

time it was obtained by such person . .. ULS.C. § 1692a(6)(F)(iii) (2012). Insofar as

! Interestingly, Plaintiff's counsekepresented the plaintiff B&T Constructionand this Court
will assume that counsel read Judge Battanti’s opinion.
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Plaintiff was not in default win BANA acquired its interegt the loanthe FDCPA does
not apply to BANA's actions.

The Banking Defendants contend, wstipporting documentation, that BAC (a
bank holding company) never attemptedatiect anything from Plaintiff because BAC
never possessed an interest of any type in the ProggegDef.’s Mot. Summ. J. 14, Ex.
F. Plaintiff has not refuted this evidendé/ithout attempting te@ollect anything from
Plaintiff, this Court cannot envision how BAuld fall within thepurview of an act
regulating collectors of debt.

For these reasons, the Court granésBlanking Defendants’ Motion for Summary
Judgment as to Count VI.

4. Plaintiff's Michigan Coallection Practices Act Clan (Count IX) Fails as a
Matter of Law.

As discussed in the immediately precedsegtion, Plaintiff's MCPA claim as to
BAC fails as a matter of law because Pldiritas failed to persuade the Court that BAC
attempted to collect anythirigpm Plaintiff. The Court finds Plaintiff's MPCA claim
against BANA similarly unavailing. Evenadil of the allegations in the Plaintiff's
Complaint are true anelven if Plaintiff could demonsite that BANA is a “regulated
person” within the meaning diie statute, Mich. Comp. Lavgs445.251(qg), Plaintiff has
failed to come forward witlany evidence even suggjeg that BANA violated the
MCPA provisions alleged in iComplaint. Because Plaifitivould bear the burden of

proof at trial and has not refuted thenRang Defendants’ suggestion that no such
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evidence exists, the Cowgtants the Banking Defeadts’ Motion for Summary
Judgment as to Count IX.
5. Plaintiff's Civil Conspracy Claim (Count X) Fails as a Matter of Law.

“A civil conspiracy, by itself, is not a gmizable claim but is defined by the tort
that constitutes the undenhg theory of liability."Partlow, No. 11-129402012 U.S.

Dist. LEXIS 410, at *15 (citingMekani v. Homecomings Fin., L.L,G52 F. Supp. 2d
785, 789 n.2 (E.D. Mich010) (citation omitted))Robbins v. Mortgage Elec.
Registration Sys., IncNo. 09-CV-295, 20009 U.S. i LEXIS 104101, at *15 (E.D.
Mich. Nov. 9, 2009) (“[A] claim for civil conspacy may not exist ithe air; rather, it is
necessary to prove a separate, actionabié)t(citation and qotation omitted). As
explored more fully below, Plaiiff's underlying tort claims fail as a matter of law. This
failure mandates that the Court grareg Banking Defendarit®dotion for Summary
Judgment as to Count X.

6. Plaintiff's RICO Claim (Count XI) Failsas a Matter of Law.

One of several elements a plaintiff atisg a RICO claim must prove is the
existence of an enterpris&ee, e.gUnited States v. Johnspof40 F.3d 832, 839-40 (6th
Cir. 2006). The documentslsmitted with the PlaintiffsComplaint do not support a
finding that the Banking Defendants conggtlian enterprise. No documents submitted
by Plaintiff mention MeritPla by name and the only docents that mention Balboa
relate to the cancellation of thender-placed insurance policgeeDef.’s Mot. Summ. J.
20. All of the documents BANA se¢to Plaintiff relate to theervicing of Plaintiff’'s loan

and the placement of the homeowsgolicy on the Propertyld. 20-21. Lastly, BAC
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has no interest in the property. InsofaP&sntiff has failed tgoint to any evidence
supporting the existence of anterprise — an essential eksmh of the claim — the Court
grants the Banking Defendants’ Motionm summary Judgmeiats to Count XI.

7. Plaintiff's Intentional Infliction of Emotional Distress Claim (Count Xll) Fails
as a Matter of Law.

To prevail on a claim of intentional inflion of emotional distress, Plaintiff must
show evidence of: (1) omluct by the defendant that is “sotrageous in character, and so
extreme in degree, as to beyond all possible bounds of@kncy, and to be regarded as
atrocious and utterly intolerable in a civilizedciety[,]” (2) the defendant’s intent or
recklessness, (3) causation, and (4) taepff's severe emotional distresRobbins No.
09-CV-295, 20009 U.S. Dist. LEXIS 104101, at *22 (citivglsh v. Taylgr263 Mich.
App. 618, 634, 689 N.W.2d 506, 512004) (quotation omitted)).

Here, the essence of Plaintiff's argument is that the Banking Defendants breached
the mortgage contract with him in varioways, disparaged his credit history, and
purportedly trespassed and attendptte break into the PropertyseeCompl. § 146. Even
if true, this type of activity does not risettee level of conduct messary to satisfy the
high standard for an intentional liction of emotional distress clainCf. Ursery v.

Option One Mortgage CorpNo. 271560, 2007 Mich. ApjhEXIS 1861, at *48 (Mich.
Ct. App. July 31, 2007)Because no reasonable jury could regard the Banking
Defendants’ conduct as either extreme oraggous, summary judgment as to Count XIl|

IS appropriate as a matter of law.
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8. Plaintiff's Fraud Claim (Count Xlll) Fails as a Matter of Law.

To prevail on a fraud claim, @aintiff is required to prve: (1) that the defendant
made a material representation; (2) that it fedse; (3) that when he made it he knew
that it was false, or made it recklesslythwut any knowledge of its truth, and as a
positive assertion; (4) that he made it with thtention that it should be acted upon by
plaintiff; (5) that plaintiff aced in reliance upon it; and (6) thae thereby suffered injury.
Hi-Way Motor Co. vint'| Harvester Co. 398 Mich. 330, 33&247 N.W.2d 813, 816
(1976) (internal quotations omitted). Pidglif has failed to identify any fraudulent
representations bgny of the four Banking Defendanémd has not explained how these
representations induced Plaintiff's reliandgecause Plaintiff cannot establish the
requisite elements to maintarfraud action, Plaintiff’s clairfails as a matter of law and
the Court grants summarydgment as to Count XIII.

8. Plaintiff's Intentional Interference wth Contractual Relatiomship Claim (Count
XIV) Fails as a Matter of Law.

Plaintiff alleges that the Banking Def@ants intentionally interfered with
Plaintiff's contractual relationship with BAunder the Note aridortgage by placing
homeowner’s insurance on the Propei®eeCompl. 11 157-62. To prevail on a claim
for tortious interference with a contractual relationshiplaatiff must prove: “(1) a
contract; (2) a breach; and (3) instigatairthe breach withoyustification by the
defendant.”Servo Kinetics, Inc. v. TogyPrecision Instruments, Gal75 F.3d 783, 800
(6th Cir. 2007). Of greatest consequence éanistant action, a plaintiff must also prove

“that the defendant was a ‘third-party’ to the contractual relationship.5ee also Willis
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v. New World Van Lines, Ind23 F. Supp. 2d 380, 396.[E Mich. 2000) (“[A] party
cannot tortuously interfereith its own contract.”).

Plaintiff's allegations fail as a matter lafv with respect to each of the Banking
Defendants. As explained elsewhere, BAG ha interest in the property. There is,
therefore, no contract between BAC and Plaintiff. Moreover, because BANA is the
mortgagee and servicing agent, not a thirdyp@rthe contractual relationship at issue,
no reasonable jury could firtdat BANA intentionally intefered with the contract.

Lastly, the claim fails as a matter ofiMavith respect to the remaining Banking
Defendants, MeritPlan and Balboa. The ogal®or this is two-fold. First, one who
alleges tortious interference with a contuattor business relationship must allege the
intentional doing of a per se amgful act or the doing of a lawful act with malice and
unjustified in law for the purpose ofviading the contractual rights or business
relationship of anotherformall, Inc. v.Cmty. Nat'l Bank166 Mich. App. 772, 779, 421
N.W.2d 289, 292 (1988) (citation omittedRlacing a homeowner’s insurance policy on
a property at the magagee of record’s request does stoike this Court as per se
wrongful, malicious, unjstified, or done for the ppose of invading Plaintiff's
contractual rights. Plaintiff has not alleger produced evidence to the contrary.
Second, despite Plaintiff’'s fervent protesias of a contractudreach by BANA, this
Court has not uncovered one. Witholdreach, a cause of action for intentional
interference with contractual relations does not arise.

For the aforementioned reasons, the Cgrants the Banking Defendants’ Motion

for Summary Judgment on Count XIV.
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B. Claims Lacking Evidentiary Support Suficient to Defeat Defendant’s Motion
for Summary Judgment

After careful analysis of the evidensebmitted by the movingarty, the Court is
satisfied that the Banking Defdants have discharged thburden of coming forth with
sufficient evidence to sport their Motion for Sumnrg Judgment on Counts Il|
(“Breach of Contract”), IV (“Wrongful Foreclosure”), V (“Trespass”), VIl (“Negligent
Violation of the Fair Credit R®rting Act”), and VIII (“Willfull [ sic] Violation of the
Fair Credit Reporting Act by Furnishers”Plaintiff has failedo refute the Banking
Defendants’ evidence and failed to demonstitageexistence of a genuine dispute as to
any material facts purportediyvolved in the instant action. As such, the Court grants
the Banking Defendants’ Motidior Summary Judgment astiee remaining counts for
the reasons below.

1. Defendants Have Demonstrated &mtitlement to Summary Judgment on
Plaintiff's Claim for Breach of Contract (Count Ill).

To prevail on a breach of contract afaiPlaintiff must (1) demonstrate the
existence of a valid contract, (2) establishdbetract’s terms, (3) present evidence of a
breach of those terms, and (4) show an injury causally related to that bvéebkter v.
Edward D. Jones & Cp197 F.3d 815, 819 (6th Cir. 1999%Plaintiff claims that BANA
breached the mortgage by “impermissiblyed@ating duties...to otmeddefendants and/or
seeking to have those Deftants commit a felony.'SeeCompl. § 98. Plaintiff,
however, does not know what duties were glaled impermissibly, who sought to have a
felony committed, or what felony ¢hDefendants hoped to accompliS$eeDef.’s Mot.

Summ. J., Ex. B, Ghiaciuc Dep. 71-72. the extent that Plaintiff bases the alleged
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breach on BANA'’s placement afhomeowner’s insurance policy on the Property, the
claim fails. The mortgage egpment gave BANA the authtyrto protect its security
interest by placing insurance on the propérBlaintiff failed to produce satisfactory
evidence of the policySeeDef.’s Mot. Summ. J. 9; Mortgagéttach. 2 to Ex. A, 1 5.

The Court is satisfied that the BankiDgfendants have pported their position
that a breach never occurred. Plaintiff halsaiffered any evidend® create a genuine
issue of material fact in support of the brea€leontract claim. Thus, the Court grants
Banking Defendant’s Motion for SummyaJudgment as to Count Ill.

2. Defendants Have Demonstrated &mtitlement to Summary Judgment on
Plaintiff's Claim for Wrongful Foreclosure (Count IV).

Plaintiff's Complaintallegesthatthe Banking Defendants, both insurance
companies included, wrongfully foreclosedtbe property and wlated the Michigan
foreclosure by advertisement statugeeCompl. {1 101-07. Plaintiff appears to suggest
that he would not have defaulted had theléiag Defendants not wrongfully placed the
homeowner’s insurance policy time Property. The Coutipwever, is satisfied that
Plaintiff defaulted on the mortgage thur®viding Defendants with the requisite
justification to foreclose on éhProperty pursuant to the mortgage agreement. Plaintiff
has not responded or offered awdence to establish a genailssue of material fact in
support of this claim. Accordingly, theoGrt grants the Banking Defendants’ Motion for

Summary Judgment as Count IV.
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3. Defendants Have Demonstrated &mtitlement to Summary Judgment on
Plaintiff's Trespass Claim (Count V).

Plaintiff alleges that BANA and B& caused someone to trespass onto the
Property. SeeCompl. 1 110. BANA and BAC, on the other hand, have produced
Plaintiff's deposition testimonwherein Plaintiff admits thdte never saw anyone on the
Property, as initially alleged in the Complair@eeDef.’s Mot. Summ. J. 12, Ex. B,
Ghiaciuc Dep. 84:17-85:3; Compl. § 73. fBedants have also rightly pointed out that
Plaintiff produced n@vidence during discowesuggesting that the alleged trespass ever
transpired. Because Plafhhas produced nevidence beyond mere allegation and
because Plaintiff would be#re burden of establishirige requisite elements of a
trespass at trial, the Court grante Banking Defendants’ Motion for Summary
Judgment as to Count V.

4. Defendants Have Demonstrated &mtitlement to Summary Judgment on
Plaintiff's FCRA Claims (Counts VIl and VIII).

The Fair Credit Reporting Act (“FCRAJelineates the obligations of those who
furnish information to credit reporting agees (“CRA”). 15 U.S.C. § 1681s-2(b)
(2012). While BANA meets thaefinition of a “furnisher of information” subject to the
FCRA, the duties imposed up@urnishers of information doot arise until the furnisher
receives notice directly from a CRA thabarrower has disputed the veracity of
information reportedby the furnisher.ld.; Kovacs v. JPMorgan Chase & C&No. 09-
10862, 2010 U.S. Dist. LEXI8138, at *8-9 (E.D. Mich. Ja 20, 2010). The essential
element of a violation of this FCRA prowsi is that the funisher of information

received this notice from a CRAovacs No. 09-10862, 2010 U.®ist. LEXIS 4138, at
17



*8-9. This element isssential because a plaintiff only has a cause of aaftena
furnisher of information is given noticethe furnisher of inforration fails to conduct a
reasonable investigationd. BANA challenges Plainti's ability to provide any
evidence that Plaintiff ever made a regora CRA or that BAIA ever received notice
from the CRA. SeeDef.’s Mot. Summ. J. 15. Despitieis challenge, Plaintiff failed to
produce any evidence that @thevent occurred, either response to the Banking
Defendants’ request for ptaction or by opposing th@esent motion. Without
substantiating the occurrence of these esdeziéments, Plaintif§imply cannot show
that BANA's duty was ever fggered. As such, Plaintiff's FRCA claim fails as to BANA
for want of establishing an essengtment of the cause of action.

The claims against BAC, an entity with mberest in the Pragty, meet a similar
fate as Plaintiff has not persuaded the Cthat the FRCA appliesAccordingly, the
Court grants the Banking Defendants’ Mwtifor Summary Judgment on Counts VII and
VIII.

V.  CONCLUSION AND ORDER

For the reasons set forth above, the Court finds that the Banking Defendants are
entitled to summary judgmewith respect to albf Plaintiff's claims.

Accordingly,

IT IS ORDERED that the Banking Defendahtdotion for Summary Judgment
iIs GRANTED and Plaintiff's claims as to Bard€ America, N.A., Bank of America
Corporation, MeritPlan Insurance Comgaand Balboa Insurance Company are

DISMISSED WITH PREJUDICE .
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IT 1S SO ORDERED.

Date: September 18, 2012

Copies to:

Robert A. Kuhr, Esq.
Brian C. Summerfield, Esq.
Trevor M. Salaski, Esq.

S/PATICK J. DUGGAN

UNITED STATES DISTRICT JUDGE
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