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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BARRETTE OUTDOOR LIVING, INC.
Plaintiff,
V.
Case No. 11-13335
MICHIGAN RESIN REPRESENTATIVES, LLC; Honorable Julian Abele Cook, Jr.
JOHN H. LEMANSKI, JR.; LISA J. WELLS; and
TAMARA L. TURNER

Defendants.

ORDER

OnJuly 29, 2011, the Plaintiff, Barrette Outdbwing, Inc. (“Barrette Outdoor”), filed this
lawsuit against the Defendants, Michigan Resin Representatives, LLC (“Michigan Resin”) et al,
whom it has accused of committing aiesy of tortious activities (i.e., fraud, violations of fiduciary
responsibilities, interference with an ongoing bussnactivity, conspiracy, and violations of the
Racketeer Influenced and Corrupt Organizatidos (“RICO”), 18 U.S.C. 81961 et seq.). As of
August 6, 2013, none of the Defendants in this matter are represented by tounsel.

Currently before the Court is Barrette Outdoor’s motion for the issuance of a preliminary
injunction that would prohibit the Defendant, John H. Lemanski, Jr. (“Lemanski”), from transferring,

dissipating, or otherwise disposing of his assets during the pendency of this matter.

'On April 29, 2013, the Court entered a default against the Defendant, (Michigan Resin)
because of its failure to retain counsel who waelpresent its interests in this action. (Order,
ECF No. 125).

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/2:2011cv13335/261101/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2011cv13335/261101/205/
http://dockets.justia.com/

l.

The facts and the procedural bist of this case have been described in detail in the prior
orders of this Court. In summary, Barrette @drs alleges that Lemanski devised and executed a
fraudulent “pass-through” scheme which caused it to incur substantial financial harm. According
to the complaint, Lemanski, acting in his officcapacity as the puraking manager for Barrette
Outdoors, created a shell company (to wit, Ngem Resin) for the sole purpose of instituting
unlawful sales at inflated prices. Barrette Outdanaintains that Lemanski received a substantial
amount of Michigan Resin’s profits in the fowhcash kickbacks from those co-Defendants who
facially appear to have been the primary persons involved in the day-to-day operation of the business.

On August 1, 2013, the Court entered an order that adopted the magistrate judge’s report
which recommended the imposition of a $35,000 spotissanction against Lemanski in addition
to an adverse inference that “[his] cell phond personal laptop contained information unfavorable
to [him], including that he was involved with jvhigan Resin].” (OrdeECF No. 144 at 5). Barrette
Outdoors seeks a monetary judgment against Lemand the co-Defendants presumably in the
amount of the allegedly ill-begotten profits stemming from the pass-through scheme plus applicable
interest, attorneys fees, and costs.

Now pending before the Court is a motioattivas filed on March 6, 2014, in which Barrette
Outdoors alleges that Lemanski has “begun a nevpa#n to dissipate and conceal assets . .. .”
to thwart the legal process. (PIf's Mot., ECF No. 192 at 1). It is Barrette Outdoors’ belief that
Lemanski is attempting to dissipate his assets, noting that he (1) recently mortgaged his primary
residence in exchange for $425,0@D &t Ex. 1), and (2) allegedly $ed some of the proceeds from

that loan to purchase at least three addéi homes at auction for approximately $190,000."4t



4; Ex. 2). Barrette Outdoors believes that, ingbgence of a preliminary injunction, Lemanski will
transfer all of his remaining agseo other parties, which, in turn, will diminish the likelihood of a
full recovery if a judgment is attained in its favor.

.

With recognition that preliminary injunctive relief is a drastic remedy, this court has been
urged to grant a preliminary injuncti only under extraordinary circumstanda8nter v. Natural
Res. Def. Coungib55 U.S. 7, 22 (2008)eary v. DaeschneR28 F.3d 729, 739 (6th Cir. 2000)
("[T]he proof required for the plaiiff to obtain a preliminary injurtcon is much more stringent than
the proof required to survive a summary judgment motion . . . . "). Thus, the movant carries the
burden of proving that all of the relevant cinastances clearly demand a preliminary injuncisae,

e.g, Overstreet v. Lexington-Fayette Urban Cnty. GAB05 F.3d 566, 573 (6th Cir. 2002).

When considering a request for preliminanuiction, courts should apply a balancing test

that includes four factors:

(1) whether the movant has a strong likelihood of success on the

merits; (2) whether the movant would suffer irreparable injury

without the injunction; (3) whetlhéssuance of the injunction would

cause substantial harm to others; and (4) whether the public interest

would be served by issuance of the injunction.
See, e.g., Winteb55 U.S. at 20. "The four considerations applicable to preliminary injunction
decisions are factors to be balanaeat,prerequisites that must be mé&ix Clinics Holding Corp.,
II'v. Cafcomp Sys., Incl19 F.3d 393, 400 (6th Cir.1997) (citiwashington v. Ren@d5 F.3d 1093,
1099 (6th Cir.1994)). However, a finding that #eés no likelihood of irreparable harm or no

likelihood of success on the merits is typically fatal to the request for preliminary injur€tion.

Logistics v. River West Brandé/7 F. Supp. 2d 1052, 1064 (E.D. Mich. 2011) (citations omitted).



.

Barrette Outdoors argues that an injunction is necessary to protect its equitable interest in
Lemanski’'s assets. If the Court finds no equitable interest to be garnered through the normal legal
process, Barrette Outdoors contends that a preliminary injunction is still warranted under those
traditional factors which governerentry of a preliminary injution. As such, Barrette Outdoors
seeks to obtain an order from this Court thgitfreeze Lemanski’'s assets pending the entry of a
final judgment in this action. With recognition that the crux of the argument by Barrette Outdoors
is that it will suffer irreparable harm if a pirainary injunction is not issued, the Court will
undertake its analysis with this factor in mind.

The Sixth Circuit has specified that a party’s harm is irreparable if it cannot be fully
compensated by money damagdeserstreet v. Lexington-Fayette Urban County GAB0O5 F.3d
566, 578 (6th Cir. 2002). Under Fed. R. Civ. P. %, loss of the ability to collect a money
judgment is not usually regarded as irreparable harm. The Supreme Court highlighted this point in
Grupo Mexicano de Desarrollo, S.A. v. Alliance Bond Fund H27,U.S. 308, 333 (1999), stating
that “[tlhe District Court lacked the authoritg issue a preliminarinjunction preventing [the
defendant] from disposing of [its] assets pegdadjudication” of a contract claim for money
damages. The underlying messagérapo Mexicanas relatively straightforward; namely, if the
movant fails to show the existence of a propertyr@stiein the assets it seeks to control, the court
generally lacks the power to issue prejudgment réiegfwill restrict the defendant’s use of those
assets. The Court also held that “a geneeditor (one without a judgment) ha[s] no cognizable
interest, either at law or in equity, in the prop@this debtor, and therefore [cannot] interfere with

the debtor’s use of that propertyd. at 319-20.



In an effort to avoidGrupo MexicanoBarrette Outdoors has attempted to establish an
equitable interest in the proceeds of the janesly cited fraudulent pass-through scheme. More
specifically, Barrette Outdoors argues that the Court should impose a constructive trust over
Lemanski’'s “Green Road Home, all additional homes he has purchased during the pendency of this
litigation, the cash [that] he received from encumbering the Green Road Home, and the personal
property . . . acquired [by him] since the scheésagan in 2010.” (PIf$ot. 7). Even assuming,
arguendothat Barrette Outdoors has establishedcantable right to the identified property, there
is no escaping the fact that its complaint is dewbahy request for equitable relief. Indeed, Barrette
Outdoors has failed to direct the Court to any ggaipo Mexicanodecision which granted
injunctive relief in the form of a prejudgmerdsat freeze notwithstanding the movant's failure to
assert a right to an equitable remedy in its complaint. In facstate of Michigan v. Little River
Brand of Ottawa Indian€:05-CV-95, 2006 WL 2092416W.D. Mich. July 26, 2006)he court
denied the plaintiff's pretrial request to freeze defendant’s assets on the ground that the “request
for injunctive relief in the complaint [did] not inipate specific assets tfe [d]efendants . . . Y.
at *5.

Here, Barrette Outdoors has neither asserte@aumiyable claims in its complaint nor has it
sufficiently articulated “a clear and close nexaghe assets sought to be enjoinéldristees of
Sheet Metal Workers' Local Union No. 8hBen Trust Fund v. Winchester Land, L.L. 222 F.

Supp. 2d 826, 828 (E.D. Mich. 2010) (quotinge Qwest Communicatiomnst'l, Inc. Sec. Litig,
243 F.Supp.2d 1179, 1183-84 (0l6.2003) (“The plaintiff's equitabldaim must have a ‘sufficient
nexus to the assets sought to be enjoined, bafooart may issue a pugjgment injunction freezing

or limiting a defendant's use of his assets.”) rétver, “[tjhe underlying substantive claim in this



case is monetary damages . . . whdctiearly not an equitable remedRBS Citizens, NA v. M-59
Tel. Petroleum LLC2:12-CV-11193, 2013 WL 508324, *2 (E.D. th. Feb. 12, 2013) (plaintiff's
request for temporary restraining order to fregendant’s assets was denied because defendant
had no provable property interest in funds atesstAs such, any equitable relief that Barrette
Outdoors may be entitled to obtain is continggean the success of its claim for money damages.
Great-West Life & Annuity Ins. Co. v. Knudsb84 U.S. 204, 210-211 (2002) (“Almost invariably
.. . suits seeking (whether by judgment, injunctargeclaration) to compel the defendant to pay
a sum of money to the plaintiff are suits for ‘money damages'. . . since they seek no more than
compensation for loss resulting from the defendant’s breach of legal duty.”).

While the Court acknowledges th@roupo Mexicancconcerned a claim for contract
damages, Barrette Outdoors has failed to eskirseveral decisions applying its holding in
circumstances involving allegations of fraudRBS Citizendor example, the plaintiff brought an
action against the defendants allegintgr alia, fraud and civil congiracy. 2013 WL 508324 at *1.
The plaintiff sought a temporary restrainimgder prohibiting the defendants from further
encumbering or transferring its assktskollowing a brief discussion @rupo Mexicanathe court
had little trouble concluding that “Plaintiff’'s requést a TRO must be denied because Plaintiff has
no property interest in [the] funddd. at *2. Indeed, similar to her&t]he underlying substantive
claim . . . [was for] monetary damages. which is clearly not an equitable claintd. See also
Residential Finance Corp. v. JacoB814 WL 682486, *3 (S.D. Ohio Feb. 21, 2014) (In the context
of an action involving claims of fraud, unjust edmnent, and conversion, the court held that “even
if Defendants’ allegations are true, and Redi@tirinance is transferring its assets to PMAC,

Defendants cannot demonstrate sufficient irreparable harm required for injunctive relief.”).



Analyzing this claim through the preliminary injunction framework demands the same result.
Indeed, even if the allegations about Lemansitasmed wrongful acts of dposing his assets are
correct, Barrette Outdoors has been unable to demonstrate the type of irreparable harm that is
required for injunctive relief, as “monetary damages do not generally constitute irreparable harm.”
Manakee Professional Medical Transfer Serv. V. Shaldl&,3d 574, 581 (6th Cir. 1995). As noted
by Grupo Mexican@nd its progeny, granting the requestgdnctive relief would harm Lemanski
and the public interest, “as the requirement that a creditor receive a judgment before being allowed
to act upon a debtor’s property ‘goes toghbstantive rights of all property ownerdsXBS Citizens,
NA.,2013 WL 508324 at *2 (citin@Grupo Mexicand527 U.S. at 323.). Accordingly, the Court finds
that (1) Barrette Outdoors has failed to establigparable harm in the absence of injunctive relief,
and (2) said failure is an independently sufficient ground upon which to deny a preliminary
injunction.See In re De Lorean Motor C@55 F.2d 1223, 1229 (6th Cir. 1985).

V.

For the reasons outlined above, Barrette Outdoor’s motion for a preliminary injunction is
denied. (ECF 192).

IT IS SO ORDERED.

Date: April 17, 2014 s/Julian Abele Cook, Jr.

JULIAN ABELE COOK, JR.
U.S. District Judge




CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing Order was served upon counsel of record via the Court's ECF System to their
respective email addresses or First Class U.S. mail to the non-ECF participants on April 17, 2014.

s/ Kay Doaks
Case Manager




