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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BARRETTE OUTDOOR LIVING, INC.,

Aaintiff,
CasdNo. 11-cv-13335
V. HON.GERSHWINA. DRAIN

MICHIGAN RESIN REPRESENTATIVES,
JOHN H. LEMANSKI, JR.,

LISA WELLS a/k/a LISA LEMANSKI,
TAMARA TURNER,

Defendants.

OPINION AND ORDER DENYING PLAINT IFF'S MOTION FOR SANCTIONS
AGAINST DEFENDANT LISA WELLS FOR DESTRUCTION OF EVIDENCE [#159]
AND DENYING PLAINTIFF'S MOTION FOR DEFAULT JUDGMENT AGAINST
DEFENDANT JOHN H. LEMANSKI, JR. [#181]

INTRODUCTION

On July 29, 2011, Plaintiff, Barrette @aior Living, Inc. (“Barrette Outdoor” or
“Barrette”) filed the insint action. Dkt. No. 1. In its Corgint, Plaintiff alleged 11 counts of
misconduct against Defendants. All of Plaintiiflaims originate from an alleged pass-through
scheme, in which Defendants acted as conduits for the sale and ddstribUplastic resin.
Plaintiff alleges that Defendants gpharged its company in excess of $400,000.

On October 3, 2014, the immediate civil action was reassigned to this Court. This action
has a long and contentious procedtnistory. Several points in procedural history are important
to note. First, in its Response to Defendaltstion to Dismiss [#11], entered on September 12,

2011, Barrette stipulated to a dismissal of Coundf the Complaint. Count V represented
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Plaintiff's claim for inducement of breach ofificiary duty against Defendants Michigan Resin
Representatives (“MRR”), Lisa Wells (“Wells”)nd Tamara Turner (“Turner”). In addition, on
March 22, 2012, Defendant John Lemanski (“Lerké@hdiled a counterclaim for breach of
contract. On June 14, 2013, the Court entered an Order granting Plaintiff’'s Motion for Summary
Judgment [#80] as to Defendant®unterclaim. Dkt. No. 132.

Presently before this Court are Plaintifffotions for Sanctions Agnst Defendant Lisa
Wells for the Intentional Destruction of Eence [#159] and for Default Judgment Against
Defendant John Lemanski [#181]. Both Motions were fully briéféh December 8, 2014, this
Court conducted a hearing on both Motions.

For the reasons that follow, the CourtlWDENY Plaintiffs Motion for Sanctions
Against Defendant Lisa Wells for Destruction®fidence [#159]. The Court will also DENY
Plaintiff's Motion for Defadt Judgment Against Defendant John Lemanski [#181].

I. FACTUAL BACKGROUND

A. Facts

Plaintiff, Barrette Outdoorjs an Ohio corporation, ngaged in the production and
distribution of vinyl lattice. In order to mafacture its products, Plaintiff purchases plastic
resin. Plaintiff-company fits the resin into mslth make products such as fencing and sheds.

Resin is a commodity for which prices can fluctuate as frequently as day-to-day. The
market price of resin is determined by soliatibids from producers and distributors. Barrette

Outdoor is a participant in this market and pas#s about 25 million pounds of Resin per year.

1 On March 3, 2014, Defendant John Lemanski filed, “Defendant LemartskiRarte Objection to the
Courts [sic] Consideration of Plaintiff Barrette @abr Livings [sic] Untimely Dispositive Motion for Default
Against John Lemanski and Motion to Strike Said Motion from the Record” [#191], challengingf® Motion
for Default Judgment [#181]. The Court construed this “Objection” as Defendant’s Response Brief to the Motion
[#181]. Dkt. No. 191. Likewise, on March 14, 2014, Plaintiff filed a Response to Lemanski's ObjectioiNoDKkt.
194. The Court construed this “Response” asgyRe the Response [#191] to the Motion [#181].



On October 29, 2007, Plaintiff r@d Defendant, John H. heanski, Jr. to work at
Barrette’s office facilities in kt, Michigan. Lemanski was arser buyer at the company. In
this position, Barrette Outdoarlaims that Lemanski was mnsible for Barrette Outdoor’'s
resin purchasing operation. Specifically, Pi#incontends that Dendant Lemanski was
responsible for ensuring that Bette paid no more than thenest amount possible for resin.

On February 4, 2010, Plaintiff claims thatfBedants Wells and Turner formed Michigan
Resin Representatives, LLC; Wells and Turpemed and operated the company. Wells is
Defendant Lemanski's sisteffurner and Wells, at the tenof MRR’s formation, were
roommates. Neither Wells nor Turner had exp&een either sales dhe resin industry. MRR’s
principal place of business Canton, Michigan.

Before placing a resin order, Plaintiff furtheontends that Lemakiswas obligated to
obtain approval from the general manager of Bea'ie Flint facility. In requesting approval,
Lemanski was required to inform the general ng@naf the quantity, price, and supplier of the
resin being ordered. Plaintiffaims that the general managedaarrette relied on Lemanski’'s
representations that the resin pagavere of fair-market value.

Resin Distribution Inc. (“RDI")is a Massachusetts distributicompany that sells resin.
Plaintiff has been purchasing resin from RDicg 2005. Plaintiff alleges that at Defendant
Lemanski’s directiors, from February 11, 2010 through April 20, 2011, MRR purchased resin
from RDI at fair-market prices. Plaintiff allegéhat MRR then resolithe resin, purchased from

RDI, at above-market prices to Barrette Outdoor.

2 Plaintiff specifically alleges that, beginning in February 2010, Defendant Lemanski contacted Brett
Masotta, RDI's national sales manager. Lemanski allegedly advised Masotta, and thus RDI, that Badaite Out
would no longer purchase resin directly from RDI. Instead, Lemanski advised Masotta that to sell resin to MRR.
Masotta agreed to Lemanski’s request. Plaintiff further alleges that, at Lemanski’'s direction, MRR purehdye
six million pounds of resin from RDI.



Plaintiff further claims that MRR never expeutlits own funds asrasult of any of these
transactions. Instead, the transactions were gtegttso that Plaintiff first paid MRR before
MRR paid RDI® In addition, MRR’s only supplier thrghout the course of its existence was
RDI. Likewise, MRR’s only purchaser throughotlite course of iexistence was Barrette
Outdoor. At no time did Defendant Lemanski thse to Barrette that MRR was, in part,
controlled by his sister, Defendant Wells. Plaintiff further maintains that the only Barrette
representative with whom MRR contractedsvizefendant Lemanski. Qlune 14, 2011, Barrette
eliminated Lemanski’'s position and termiedt Lemanski. Subsequent to Lemanski’s
termination, Barrette uncoveteevidence that Lemanski wasvolved in a fraudulent pass-
through scheme.

Plaintiff argues, in 10 separate counts, that Defendants shodttuibe liable for this
alleged fraudulent pass-through sctee Plaintiff specifically cominds that in order to obtain
authorization for the MRR purchase orders, Lemafakely represented to his supervisors that
MRR’s inflated charges, over the course of 14 wmatiens, were of fair-market prices. In total,
Barrette Outdoor alleges thatost at leas$416,826.10 through this alleged scheme.

Defendants, on the other hand, disputes Plaintiff’'s entire portrayal of the facts illustrated
here. Defendants contend thatmanski did not direct RDI to &gr into 14 transactions with
MRR.* Defendants also deny thaemanski possessed any mest in MRR, including any

proceeds from the 14-listed transactid®dseCompl. 1 28, 31.

® The purchase contracts between MRR and Barrette contained payment terms of 20 days. The purchase
contracts between MRR and RDI contained payment terms of 30 days. As a result, Plaintiff alleges thad MRR di
not have to place any of its own capital at riskRM never paid RDI before receiving payment from Barrette
Outdoor.

* Twelve out of the 14 transactions between Defendant MRR and Plaintiff Barrette were at prices more than
the sums that Defendant MRR paid to RDI for the pwsehaf resin. The total difference between the sums was
$416,826.10. In other words, Defendant MRR inflated the prices at which it sold resin to Barrette by 416,826
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B. Relevant Procedural History

The present Motions are the Istten a series of motionsled by Plaintiff, requesting
sanctions and equitable relief against Defetsldor discovery abuses. On July 13, 2011,
Barrette served all Defendants a “Notice tederve Electronically Stored InformationSee
Dkt. No. 159 at 2-3 (explaining that Barrettéended to take legal action). On July 29, 2011,
Barrette Outdoor filed a Compd against Defendants.

In May 2012, Barrette Outdoor served upohR¢fendants its First Set of Discovery
Requests. See generallypkt. Nos. 38-41. In October 2012, and after the Court conducted
hearings on both Parties’ discovenptions, the Court granted Plafhtelief regarding its First
Set of Discovery requests, among othecdiery motions granted to both parfieBkt. Nos. 66
(preliminary order on discovery motions [##38%1§7 (granting as to Defendant Lemanski),
70-71 (granting motion as to Defendawells and Turner, respectively).

On November 30, 2012, Plaintiff filed a Man for Default Judgment as to MRR and
Defendants Wells and Turner [#75]. In the tidao, Plaintiff contended that the Defendants
failed to comply with its discovery obligations puant to the Court’s October Orders. Dkt. No.
75. On April 5, 2013, Judge Michelson enteredReport and Recommendation, in which she
recommended to deny Plaintéfrequest for terminating sanaig& Dkt. No. 118. Magistrate
Judge Michelson did find, however, that Defemd&Vells did not comply with the First
Discovery Order and also failed to timelyspend to Plaintiffs Second Set of Discovery
Requestsld. As a result, Magistrate Judge Mickah recommended what amounted to a third

order to comply with discovery requests.eShlso warned Defendant Wells that further

® Plaintiff contended that Defendants either did resipond to the Request and that the responses that
Defendants gave were incompleBee, e.g.Dkt. No. 39.



noncompliance could result in more severe 8ans, including the entry of default judgmelat.
Judge Cook adopted the Repari&ecommendation. Dkt. No. 125.

On February 6, 2013, Plaintiff filed two imons for sanctions: for Providing False
Interrogatory Answers and Tax Documents [#808 Against John Lemanski for His Intentional
Destruction of Evidence and Mation of the Court’'s DiscovgrOrder [#91]. On March 27,
2013, the Court entered an Order denying PlaistiMotion as to MRR [#90]. Dkt. No. 116.
On April 26, 2013, Magistrate Judge Michelson esdea Report and Recommendation in regard
to the spoliation motion against Defendant Lasia Dkt. No. 124. She recommended that
Lemanski pay Barrette a total &35,000 to compensate for somgthe lititgaion costs in
bringing the motion as well as for increased expsms conducting discovery. Dkt. No. 144. In
addition, she recommended thattrl, there exist “an adversaeference that Lemanski's cell
phone and personal laptop contained informationuanéble to Lemanski, cluding that he was
involved with MRR.”1d. at 2, 29. Judge Cook adopted this Report and Recommendation. Dkt.
No. 144. Defendant Lemanski has since mygensed this award to Plaintiff.

On March 13, 2013, Plaintiff filed a SecoMbtion for Default Judgment [#104] as to
MRR and Defendants Wells and riier. Plaintiff contended &8t MRR and Defendants Wells
and Turner completely failed to respond to B#g's Second Set of Discovery Requests. Dkt.
No. 104. On April 5, 2013, Magistrate Judgechilson entered a Report and Recommendation
Dkt. No. 118. In the ReporMagistrate Judge Michelson renmended that default judgment
should be entered for MRR, as it was no lonigeing represented by counsel and could not
challenge this Motiompro se Id. She also recommended thiat Court deny the Motion as it
pertained to Defendant Wells, as she had médenpts to comply and as the Court had never

warned her about terminating sanctiond. In the Report, Defendawells was warned that



further noncompliance of the Federal Rulése Court’'s Discovery Order [#70], and the
immediate Report’'s Order could result in morgese sanctions, includg an entry of default
judgment. Id. Defendant Turner’'s bankrupt filings precluded th&€ourt from ruling on this
Motion as to herld. Judge Cook adopted the Report and Recommendation. Dkt. No. 125.

Presently before this Court are two nemotions: Plaintiffs Motions for Sanctions
Against Defendant Lisa Wells for the Intentibeestruction of Evidence [#159] and for Default
Judgment Against Defendant John Lemangki8[L]. In the Motion for Sanctions Against
Defendant Wells [#159], Plaintiffontends that Wells scrubbégr computer using the same
computer software, for which her brother, Defertdaamanski, also used to spoil evidence. Dkt.
No. 159. Plaintiff asserts that, viewing thistire context of Defendant Lemanski’'s spoliation,
the two Defendants made certain that Barretteld never access written communications that
could prove liability. Id.

In the Motion for Default Judgment Again®efendant Lemanski [#181], Plaintiff
contends that it has uncovdrdurther abuses, which Lemdmnsmade during the discovery
period. Plaintiff further contends that the discovefriyhese abuses warrahe entry of a default
judgment, pursuant to th{Sourt’s prior warnings.

1. LAW AND ANALYSIS

A. Standard of Review

At issue to both of Plaintiff's Motions iwhether the actions of Defendants Wells and
Lemanski, respectively, warrant terminating sancti@nstrict courts haveliscretion to impose
sanctions for discovery abuses. For examfde,not obeying a discovery order, under the
Federal Rules of Civil Proceduttbe Court can impose the following:

(A) For Not Obeying a Discovery Ordeif a party or a party’s officer,
director, or managing agent—a witness designated under Rule



30(b)(6) or 31(a)(4)—figs to obey an ordeto provide or permit
discovery, including an order undeule 26(f), 35, or 37(a), the court
where the action is pending may issue further just orders. They may
also include the following:

(vi) rendering a default judgmemtgainst the disobedient party;
[and]

© Pay./.r.nent of Expensésstead of or in addition to the order above, the
court must order the disobedient pathe attorney advising that party,
or both to pay the reasonable empes, including attorney’s fees,
caused by the failure, unless the failure was substantially justified or
other circumstances make an award of expenses unjust.
FeD. R. Civ. P. 37(b)(2);see also,FeD. R. Civ. P. 37(b)(2)(A)(i)-(vii). In determining the
appropriate sanction, courts tend to balance the igevarthe sanction in proportion to the
severity of the allged discovery abus&ee Adkins v. Woleve92 F.3d 499, 503-04 (6th Cir.
2012).
1. Sanctionsfor the Destruction of Evidence and Other Discovery Abuses
To prevail on a claim for the destructionefidence, the movant must demonstrate that:
(1) the party having control dhe evidence had an obligation to preserve it at the time it was
destroyed; (2) the evidence was destroyed withilpable state of mind; and (3) the destroyed
evidence was relevant to the party’s claim or de¢esuch that a reasonable trier of fact could
find that it would supporthat claim or defensdd. (citing Beaven v. United States Dep't of
Justice 622 F.3d 540, 553-54 (6th Cir. 2010)).
“District courts have broad discretion twaft proper sanctions for the spoliation of

evidence.”Id. at 503-04 (citingAdkins Il v. Wolever554 F.3d 650, 652 (6th Cir. 2009)).

District courts should, howevampose sanctions, as follows:



When appropriate, a proper spoliatisanction should serve both fairness

and punitive functions, buts severity should coespond to the district

court's finding after a fact-intensivaquiry into a party's degree of fault

under the circumstances, including the recognition that a party's degree of

fault may range from innocence through the degrees of negligence to

intentionality. Thus, a district coucould impose many different kinds of

sanctions for spoliated evidencegluding dismissing a case, granting

summary judgment, or instructing a julyat it may infer a fact based on

lost or destroyed evidence.
Id. at 504.

2. Default Judgment for Repeated Discovery Abuses
In order to determine whether a default samcshould be granted light of a history of
discovery abuses and failure to comply with toeart’s orders, the Sixth Circuit has stated four
factors: (1) whether the party’s failure is duewtblfulness, bad faith or fault; (2) whether the
adversary was prejudiced by the dismissedyfsadonduct; (3) whether the dismissed party was
warned that the failure to cooperate coulddleto dismissal; and (4) whether less drastic
sanctions were imposed or consa&tkibefore dismissal was orderéshiversal Health Grp. v.
Allstate Ins. Cq.703 F.3d 953, 956 (6th Cir. 2013) (quotidgited States v. Reye307 F.3d
451, 458 (6th Cir. 2012)).
In addition, “[a]lthough no one factor is disftdge, dismissal is proper if the record

demonstrates delay or contumacious condudtl’ Contumacious conduct is conduct that is
“perverse in resisting authorityand ‘stubbornly disobedient.”” Shafer v. City of Defiance

Police Dept, 529 F.3d 731, 737 (6th Cir. 2008) (citation omitted).

B. Plaintiff's Motion for Sanctions Against Defendant Lisa Wells for the Intentional
Destruction of Evidence [#159]

Plaintiff requests that this Court imposgm®l&ation sanctions, inading the entrance of

default judgment and reasonable costs dtwireeys’ fees, against Defendant Wells.



Plaintiff argues that Wells intentionallynd in bad faith destroyed cell phones and a
computer that she used to perpetuate fthedulent pass-through scheme against Barrette.
Plaintiff specifically contends that (1) DefemdaNells had control over her cell phones and
computer; (2) Wells destroyed those items wiltle intent of concealg information stored
within those devices mentioned; and (3) therdgsd cell phones and computer was relevant to
Plaintiff's claim that Defendant Wells, Lemanskind Turner collaborated to defraud Barrette
out of more than $400,008ee Adkins v. Woleves92 F.3d 499, 503-04 (6th Cir. 2012) (citing
Beaven v. United States Dep’t of Justié22 F.3d 540, 553-54 (6th Cir. 2010)). In addition, the
Court has already sanctioned Defendant LekiansThe Court, in sanctioning Defendant
Lemanski, also ruled that at trial, there will éxas adverse inferenceaththe devices that he
was found to have destroyed eafited information unfavorable bdm and his involvement with
MRR. Given this ruling and the nature of thevides allegedly destroyed, reasonable trier of
fact would likely and likewise find that the information contained therein would support
Plaintiff's fraud claimsSee id.(“[T]he destroyed evidence was relevant to the party’s claim or
defense such that a reasonable trier of amild find that it would support that claim or
defense[.]").

Defendant Wells disputes this accounting afrés. Wells contends that she did not scrub
her computer for the purpose of hiding communications with her brother, Defendant Lemanski.
Instead, she asserts that the scrubbing software that Plaintiff's team of computer forensics
experts found on her computer was a result ofaso# installed by Internet City to repair her
computer. Defendant Wells alstenies that she ever instaler ran the Windows Washer

program; she asserts that simdy deleted thesetup file.
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Wells further contends that she did niottentionally destroy her phone to hide
communications with Defendants Lemanski andn€u Instead, Wells asserts that, in April
2012, her first cell phone was placed in a wasimaghine. As a result of the damage, Wells
claims that she disposed of o further support this point, Wells contends that these events
occurred before the duty attachiedpreserve evidence. DktoN160-4. In regard to the loss of
her second cell phone, Wells contends thatgdnee the phone to her daughter, and that her
daughter lost it.

Given that a default judgmesénction is among the most sevtrat a court could grant,
the Court declines to use its discretionary poteggrant Plaintiff's sactions motion, requesting
default judgment against Defendarfbee Grange Mut. Cas. Co. v. Ma@&/0 Fed.Appx. 372,
376 (6th Cir. 2008) (“Federal Rulef Civil Procedure 37(b)(2)(Callows district judges to
sanction discovery abusers. A distjudge holds a variety of sanctions in his arsenal, the most
severe of which is the poweéo issue a default judgment.”)The Court finds that there exist
sanctions that are proportional to Defendant’s actibasare both fair and punitive. At this time
the Court denies Plaintiff's motion for default judgment sanctions agaefendant Wells. At
the impending bench trial, the Court will make some specific findings of fact, after hearing
testimony related to the truthfulse of Defendant Wells’ claims. tiie Court finds the claims of
Defendant Wells, regarding the destion of her cell phones androputer to be untruthful, the
appropriate sanctions — paymentaafsts and attorneys’ fees rtedd to litigating these alleged
discovery abuses — will be imposed.

C. Plaintiff's Motion for Default Judgment Against Defendant John H. Lemanski,
Jr. [#181

Also at issue is whether Defendant Lenmiansommitted further discovery abuses to

warrant default judgment of all claims against hiRlaintiff claims that: (1) Lemanski continued
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to provide incomplete information about key vasses, thereby failing to comply with court
orders mandating that he comply with all disaguequests; (2) Plairitiwas prejudiced by both
false and incomplete discovery respongesm Defendant; (3) Judge Michelson warned
Lemanski that further abuses of both the discgwprocess and of the court would result in a
default judgment against him; and (4) whileaiRtiff has requested default judgment in
previous motions, the Court instead has impde#t a $35,000 fine against Lemanski as well as
an adverse inference at trial that evidence lteatanski destroyed or$b contained information
that was not favorable to hinBee Universal Health Grp. v. Allstate Ins. C#3 F.3d 953, 956
(6th Cir. 2013) (quotindgJnited States v. Rey€307 F.3d 451, 458 (6th Cir. 2012).

While no single factor listed here is dispo®, dismissal through default judgment is
also proper if the non-movant $xdisplayed contumacious conducio support this particular
argument, Plaintiff contends that in providimgcomplete and false information, Defendant
defied the efficient use of the court. Plain#féo points to Defendanttefiance of court orders,
arguing that Lemanski was under acstobligation to provide fullfrue, and complete responses
to all discovery requests.

As noted above, given thatdefault judgment sanction is amg the most severe that a
court can grantseeGrange Mut. Cas. Co. v. MacR70 Fed.Appx. at 376, the Court declines to
use its discretionary power to grant Plaintiffisfault judgment motion. The Court finds instead
that there exist sanctions that are proportionaDé&fendant’s actions that are both fair and
punitive.

As a result, at this time the Court denieaiftiff’'s motion for default judgment against
Defendant Lemanski. At the impending benchl,tilae Court will makespecific findings of

fact, after hearing testimony reldtéo the truthfulness of Defendant Lemanski’s claims. If the
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Court finds Defendant Lemanski’'s claims, his non-compliance withodesyg orders, to be
untruthful, the appropriate sanctions — payment of costs and attorneys’ fees related to litigating
these alleged discovery abuses — will be imposed.

D. Motion to Strike Plaintiff's Motion for Default Judgment Against Defendant
John Lemanski Jr. from the Record [#191]

The Court will construe Defendant Lemanski’'s Objection as both a Response to
Plaintiff's Motion and, in partas Motion to Strike Plaiiif’'s Motion from the Record.SeeDkt.
No. 191. The Court denies Defendant LemandWiction to Strike Plaintiff's Motion from the
Record. Id. While Plaintiff filed the motions beyorttie dispositive motion cutoff date, Plaintiff
is entitled to file a motion fosanctions against ongoing bad condaspecially those with which
this Court has engaged, decided, and given wgsn Of those sancins, the court has the
discretionary authority to grant saions, including default judgmenteB. R. Civ. P. 37(b)(2).
For these reasons, the Court finds that s Motions are not untimely and denies
Defendant’s motion to strike them from the record.
V. CONCLUSION

This Court DENIES Plaintiff's Motion for ®efault Judgment Against Defendant Lisa
Wells for the Intentional Desiction of Evidencd#159]. The Court, however, may impose a
sanction after hearing testimony relatedhis issue during the bench trial.

This Court further DENIES Plaintiff's Matn for Default Judgment Against Defendant
John Lemanski [#181]. Likewise, the Courtymanpose a sanction after hearing testimony on
this issue at the bench trial.

IT IS SO ORDERED.

Dated: December 24, 2014

& Gershwin A Drain

HON. GERSHWIN A. DRAIN
UNITEDSTATESDISTRICT COURTJUDGE
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