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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

HUMAN RIGHTSDEFENSECENTER,
d/b/a Prison Legal News,

Plaintiff,

V. Case No. 115v-13460
Honorable Denise Page Hood

LIVINGSTON COUNTY SHERIFF BOB

BEZOTTE, individually and officially,

LIEUTENANT THOMAS CREMONTE,

individually and officially, and

LIVINGSTON COUNTY,

Defendants.
/

ORDER REGARDING MOTIONS FILED AS
DOCKET NUMBERS 258, 261, and 274

OnJuly 29, 2016, the parties filed Cross-Motions for Summary Judgment. [Dkt.
Nos. 258, 261] On August 19, 2016, Plaintiff filed a Motion to Strike Exhibits to
Defendants’ Motion for Summary JudgmenkfDNo. 274]. All of the motions are
fully briefed. The Court held a hearing on the motions on October 6, 2016.
l. BACKGROUND

Plaintiff's brings, in essence, four claims in three Counts: (1) Count | - a
Section 1983 action alleging violations oéthirst and Fourteenth Amendments; (2)

Count Il - a state law claim for conversion; and (3) Count Ill - a takings claim
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pursuant to the Fifth Amendment. A shewimmary of the claimsf Plaintiff can be
found in other court Orders, specificatlye Court’s two Ordes dated March 29,
2013. [Dkt. Nos. 63, 64] Most significdy, the Livingston @unty Jail (“Jail”) has
had the following policies regarding inmate mail:

A.  Postcard Only Policy Beginning in October 2010, the Jail implemented
a postcard only policy which required albn-publications mail to be sent on
postcards. | have been unable to find a adjtkis “policy” in the record, though the
essence of it is set forth in the current publications policy (set forth below).

B. The Old Publications Policy. The mail policy for delivery of books,
magazines and other materials, effectivefd3ecember 5, 2006 and in effect at the
time this case was filed was:

Inmates will be allowed to receiveewspapers, magazines, and other

types of publications, which are legadlyailable to the public as long as

they are mailed directly from the publisher and approved by Inmate

Services.

a) All Cost of subscription is the inmate’s responsibility.

b) Materials will be delivered tthe inmate as long as he/she
Is incarcerated.

C) Upon release, the inmaterssponsible for changing the
address . . ..

d) Exceptions:

)] Specific information regarding weapons, explosives,
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incendiary devices, poisons or dangerous drugs.

i) Inflammatory writings advocating disorder, violence
or insurrection against correctional personnel or
facilities.

iii)  Pornographic materials.

iv)  Any instructional material in the martial arts.

v)  Any other material that pes safety or security risk,
or interferes with the orderly operation of the jail.

[Dkt. No. 32, Pg ID 1291]
C.  Current Publications Policy. The mail policy for delivery of books,
magazines and other materials changed in 2012 to provide as follows:

MAIL — Inmates are permitted to write any person outside of our Jail
facility. Incoming Inmate correspondence must be addressed as follows:

Inmate Name, Resident
Livingston County Jail

Incoming mail must reflect sender’'s name and address.
Correspondence from attorsieyas well as court and public
officials may be opened in the presence of an inmate.

. Mail must be sent via US Postal Service.

. Items NOT allowed: postage sparenvelopes, blank stationary,
jewelry, food, books, magazinegxually explicit pictures, cash,
personal or company check.

. All mail, except bona-fide legalail, will be by standard post

cards. This is both incoming and outgoing mail.

Incoming mail deemed inappriapg may be placed in the
iInmate’s property locker.

[Dkt. No. 25, PgID 533]

On March 31, 2016, the Court conclddéhat Plaintiff was entitled to a



preliminary injunction regarding the mail poes at the Jail, insofar as the policies
infringed on Plaintiff's 14th Amendment dueopess claim. The Court ordered that:

[E]ffective immediately, Defendds must, in every instance that
Defendants rejecti.€., do not deliver) mail sent by Plaintiff to a
designated inmate at the LivingstGounty Jail (at least with respect to
the initial copy of any publication): (aptify Plaintiff of such rejection;
(b) notify the designated inmate neieint of such rejection; and (c)
notify Plaintiff and the designatednrate recipient of the right to—and
afford Plaintiff and the designatetdnate the opportunity to—appeal any
such rejection to an impartial third party.

Dkt. No. 239, PgID 6328. Dendants assert that thegvisited their mail policies
immediately after receiving the Court’s kth 31, 2016 Orderya they implemented
changes to comply with that Order. Rl&f subsequently filed a motion for contempt
and to enforce the preliminary injuncticarguing that Defendants’ new procedures

did not comport with the Court’s OrdeRlaintiff's motion for contempt has been

argued and remains pending.

Defendants’ motion for summary judgment seeks dismissal of Plaintiff's cause

of action. Plaintiff's motion for summary judgment seeks an order from the Court

that:

1. Declares: (a) Defendants’ posttamly, no magazines, no books and no
due process notice or opportunity ppaal policies violated the Firstand
Fourteenth Amendments; (b) Defendaeinforcement of those policies
violated the First and Fourteenfmendments; and (c) Defendants’
censored PLN’s mail in violation of the First and Fourteenth
Amendments, for which Defendants must pay nominal, compensatory
and punitive damages to Plaintiff;
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2. Enjoins Defendants from: (1) qmeanently rejecting or otherwise
censoring mail on the ground that (a) it is not in the form of a postcard
or (b) it is a magazine or booky@(2) denying due process to prisoners
and their correspondents when censoring mail;

3. Declares that: (a) Defendants unlawfully converted Plaintiff's
property (i.e. its books andmonthly journal) without
compensation to Plaintiff, and \wibut right or permission; (b) the
conversion of Plaintiff's propey was unlawful, for which
Defendants must pay damages to Plaintiff;

4, Declares that: (a) Defendantsawfully took Plaintiff's property
(i.e. its books and monthly journal); (b) maintained control and
dominion over the property without Plaintiff's consent; and (c)
used the property for its own bénevithout just compensation to
Plaintiff; and
5. Permanently enjoins Defendaiffrism: (a) taking, converting or
otherwise exercising dominion and control over Plaintiff’s
property (i.e. its books and monthly journal); (b) without receiving
Plaintiff's consent or permissio(g) for their own benefit or use;
and (d) without just compensation or payment to Plaintiff.
[I.  ANALYSIS
A.  Summary Judgment Standard
Rule 56(a) of the Rules of Civil Procedsrprovides that the court “shall grant
summary judgment if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitlegudgment as a matter of law.” Fed. R. Civ.
P. 56(a). The presence of factuasplites will preclude granting of summary

judgment only if the disputes are gemeliand concern material factdnderson v.

Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute about a material fact is
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“genuine” only if “the evidence is such theteasonable jury could return a verdict
for the nonmoving party.ld. Although the Court must view the motion in the light
most favorable to the nonmoving partyhere “the moving party has carried its
burden under Rule 56(c), its opponent must do more than simply show that there is
some metaphysical doubt as to the material fadlsitsushita Electric Industrial Co.
v. Zenith Radio Corp475 U.S. 574, 586 (1988}elotex Corp. v. Catretd 77 U.S.
317, 323-24 (1986). Summary judgment mustiered against a party who fails to
make a showing sufficient to establish théstence of an element essential to that
party's case, and on which tipatrty will bear the burden of proof at trial. In such a
situation, there can be “no genuine issu¢oasny materialdct,” since a complete
failure of proof concermg an essential element of the nonmoving party's case
necessarily renders all other facts immater@dlotex Corp.477 U.S. at 322-23. A
court must look to the substantive lesdentify which facts are materiahnderson
477 U.S. at 248.
B. Analysis

As Plaintiffs’ argue and Defendanticknowledge, the Court has rejected
Defendants’ arguments regarding protctior unsolicited literature (in the March
29, 2013 Order Granting In Pamd Denying In Part Defielants’ Motion for Partial

Judgment on the PleadingsDNo. 64, PgID 1986-90]) and due process (in the



Court’'s March 31, 2016 Order RegardingMas Motions [Dkt. No. 239, PgID 6320-

28]). Defendants assert that “any orderthat adjudicates fewéhan all the claims

... does not end the actiontasny of the claims . . nd may be revised at any time
before the entry of ajudgment adjudiogtall the claims.” Fed.R.Civ.P. 54(BPatton

v. U.P.S, 872 F.2d 1027 (1989). Defendants ask that the Court reconsider these
issues. The Court will not reconsider thsselies, as Defendants have not raised any
new arguments.

1. Count I (First Amendment Claim)

The Supreme Court has identified four factors to consider when determining
whether “a prison regulation impingea inmates’ constitutional rightsTurner v.
Safley 482 U.S. 78, 89-91(1987).Tharnertest requires that:

1. there must be a valid, ratial connection between the prison

_regulation and the legitimate governmeimétrest put forward to justify

It;

2. there must be alternative meafisexercising the right that remain
open to prison inmates;

3. we must consider the impact that accommodation of the asserted
constitutional right will have on guds and other inmates and on the
allocation of prison resources generally; and

4. there must not be alternativagilable that fully accommodate the
prisoner’s rights at de minimis cost to valid penological interests.

Jonesv. Carus®69 F.3d 258, 267 (6th Cir. 2009) (citifigrner, 482 U.S. at 89-91).



Failure to satisfy the first factor is dispositivEurner, 482 U.S. at 89-90. The
remaining factors must be balanced togetherder to evalua the reasonableness
of the challenged regulatiodones 569 F.3d at 267. The Court will review the
challenged regulationitth deference to “the deternations of prison administrators
who, in the interest of security, regdathe relations betwegorisoners and the
outside world."Thornburgh 490 U.S. at 408See also Cornwell v. Dahlber§63
F.2d 912, 917 (6th Cir. 1992).

As the Court held, Plaintiff has amstitutional right to send unsolicited mail
to prisoners at the Jail, Dkt. No. 64, PdIB86-90, and there is no need to revisit that
issue here. Plaintiff challenges the pastl only policy and both of the publications
policies.

a. Valid Rational Connection toLegitimate Penological Interests

Defendants assert that there are twitiiate penological interests behind their

postcard only and publications policie&) safety and security; and (2) the efficient

'Defendants suggest that Plaintiff's arguments regarding PYHS and
informational brochures are misplaced because PYHS was not published by
Plaintiff and the informational brochures are not publications. These arguments
lack merit. First, there is no requiremdmat a “publication” has to be published
by the party sending it to the inmaBell v. Wolfish441 U.S. 520, 550 (1979) (the
“prohibition against receipt of hardback books unless mailed directly from
publishers, book clubs, or bookstores does not violate the First Amendment rights
of . .. inmates”)Ward, 881 F.2d at 326 (“Defendants . . . permitted inmates to
receive newspapers, magazines, and b&oks publishers or book clubs only”).
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use of resources. As noted by the SRilcuit, the right to receive mail from an
outside source “is subject to restrictiontime interests of prison security, but such
restriction must further legitimate pelogical objectives, in a manner no more
restrictive than necessaryBrooks v. Seiter779 F.2d 1177, 1180 (6th Cir. 1985).
And, although theTurner standard affords deference to correction officials,
Thornburgh 490 U.S. at 408Turner’s “reasonableness standard is not toothless,”
Beard v. Banks548 U.S. 521, 535 (2006) (citifidnornburgh 490 U.S. at 414), and
does not grant a “blank chetk prison officials.”Johnson v. California543 U.S.
499, 547 (2005).

The Court finds that both of thermp®ogical interests asserted by Defendant
are legitimateSee, e.g., Jones v. Campp@B F. App’x 458, 462 (6th Cir. 2001)
(reducing burden on staff who processesihé is a legitimate government interest);
Perez v. Oakland Cnty466 F.3d 416, 431 (6th Cir. 2008)nited States v. Collins
683 F.3d 697, 704 (6th Cir. 2012yhornburgh 490 U.S. at 415 (maintaining
institutional security and orderaslegitimate penological interes@;Lone v. Estate
of Shabazz82 U.S. 342, 348 (1987) (samB)erton v. Bazzett®39 U.S. 126, 132

(2003) (same). Plaintiff does not seemdispute that the interests asserted by

Second, if an informational brochure is not be a publication, it would fall within
the category of enveloped mail. Eitherywthe informational brochures are barred
by the Jail's mail policies.



Defendant are legitima penological interests. Plaintiff instead argues that there is
an absence of a valid, rational connechetween the regulations and the legitimate
governmental interests asserted by Defendants.

Defendants argue, and evidence supgdbds position, that deputies (and not
simply clerical staff) had to assistpnocessing mail, which took the deputies from
their “primary duties of ensuring a safe asature Jail.” According to Sgt. Terrance
Edward Davis, deputies prased the mail on the night shift for at least a year, Dkt.
No. 258, PgID 6951, and had to perfotie mail screening while continuing to
perform their other dutiesd. at 6963-64. Defendant Cremonte previously filed an
affidavit averring that the time for Jail #t&éo process mail went from an 8-hour day,
with assistance from deputies, to a 4-hday after implementation of the postcard
only policy. Dkt. No. 32, PgID 1300, 1Y 10-I1kt. No. 258, Ex. 1 at 173-74. There
is also evidence that befoitee postcard only policy, one of the 7 full-time civilians
(at least at times) processed the mail floo@8rs, but after the postcard only policy was

implemented, one of the 3 full-time civiliaasd 4 part-time civilians processed the

’The postcard only policy was adoptedOctober 2010, before Plaintiff
began sending its materials to inmates atlil, such that the policy was the result
of the heavy volume of mail received evsafore Plaintiff began sending mail to
Jail inmates.Prior to enacting the postcard only policy, Jail employees searched
for other postcard only policies, Dkt. No. 262, Ex. 34 at 65; Ex. 38 at 42-43, and
contacted staff persons at another jail that has a postcard only policy. Dkt. No. 262,
Ex. 38 at 58.
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mail in 4 hours. Dkt. No. 258, Ex. 1 at 173-74.

Plaintiff argues that the postcard only policy was irrational, as jails across the
country permit enveloped mail, just as &l did so prior to implementation of the
postcard only policy. Plaintiff cites a plethora of Ninth Circuit cases to support its
position, as well as a Seventh Circuit case #0th Circuit case. Plaintiff also relies
on a similar case involving the Macomb County Jiilson Legal News v. Macomb
Cnty., Mich, No. 15-12350, Dkt. No. 49, June 016 (Stipulated Injunction). In
that case, Plaintiff recently obtained mumhthe relief it seeks here (namely, the
elimination of a postcard only policy), buatiresolution was the result of a stipulated
settlement, not a determination by ttourt and the case remains open.

The rationale adopted by Federal courtstriking down postcard-only policies
Is clear — letters facilitate the exchammgeiews on: (a) poor jail conditions and how
to alleviate them, (b) legal rightsné (c) how to address private medical,
psychological and educational needs,oag other things. The Urban Institute’s
Justice Policy Center noted the link between public safety and reading:

Research demonstrates that edwecatan change thinking, encourage

pro-social behavior, increase ployment, and reduce recidivism.

Education’s power to transform lives in both tangible and intangible

ways makes it one of the most valleaind effective tools we may have

for helping people rebuild their livedter incarceration, as well as for

combating crime and reducing criminal justice costs.

Dkt. No. 261, PgID 7482 (citingrom the Classroom to the Community: Exploring
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the Role of Education During Incarceration and Ree(609)). The American Bar
Association has underscored the importanaaaif to prisoners noting that “[m]ail
is a crucial method by which prisonersimtain and build familial and community
ties.” ABA Standards for Crimal Justice: Third Edition, “Treatment of Prisoners”
Standard 23-8.6 at 265The national detention stdards for U.S. Immigration and
Customs Enforcement facilities state thilacilities shall not limit detainees to
postcards and shall allow envelopeilngs.” ICE Performance-Based National
Detention Standards 2011 Finally, the Supreme Court has recognized that “the
weight of professional opinion seems tothat inmate freedom to correspond with
outsiders advances rather than retards the goal of rehabilitaRoocunier v.
Martinez,416 U.S. 396, 412-13 (1974).

As to safety and security, Defendaatsitend that the postcard only policy is
necessary and reasonably refateensuring safety andaurity. Defendants rely on
a district court case from Florida, where the court stated:

Sealed envelopes provide a greater opportunity for the introduction of

drugs and weapons into jail facilitidsan postcards because envelopes

can contain multiple pages of paper with folds and creases that lend
themselves to smuggling contrabalRdstcards have no folds or creases.

*http://www.americanbar.org/publications/criminal_justice_section_archive/
crimjust_standards_treatmentprisoners.html.

*https://www.ice.gov/detention-standards/2011
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Even if a jail staffer has to raae the stamp from a postcard to make
sure no contraband lies beneath, &fédrt pales in comparison to the
effort necessary to inspect a sealed letter or a pop-up greeting card
thoroughly.

* k k% k% %

Plaintiff argues that the . . . policy cannot rationally be connected to

reducing the introductiof contraband for security purposes if the

policy does not completely eliminate the problem. The Court rejects

Plaintiff’'s argument because it is i@tal for the Sheriff's Office to . . .

implement policies and procedures which reduce the amount of

contraband entering its filites, even if the polies and procedures will

not eliminate the problem completely.
Althouse v. Palm BeadCnty. Sheriff's OfficdNo. 12-80135, 2013 WL 536072, at *5
(S.D. Fla. Feb. 12, 2013).

Plaintiff contends that Defendantsticnale for the postcard only ban rationale
Is “purely imagined.” Plaintiff argues thaefendants have failed show there is any
actual danger to support their assertion thefostcard only policy is necessary and
reasonable. Plaintiff asserts that Defensl&uatve “no crediblevidence that the Jail
experienced any threat to penological indes@s a consequence of allowing prisoners
to have books, letters or magazines.” . 261, PgID 7483. As Plaintiff asserts,
records from the Jail from 2009 to January 2@Kowell as the 1 year and 10 month
period prior to the postcard only policyathe three years prior to the blanket

publication ban, show little, dny, actual or contraband thwreat. Plaintiff suggests

that “Turnerrequires more than just a belieBiome speculative that at some future
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date,” Dkt. No. 286, PgID 8459, but it does ni¢ specifically to any authority that
requires a showing of “actual danger.”

Plaintiff cites a district court case frdbalifornia that compared a postcard only
policy with the prior policy of gbjecting incoming mail to a routine,
industry-standard inspectioBee Prison Legal News v. County of VentR@d.4 WL
2736103 (C.D. Cal. 2014). Théenturacourt found the “rational relationship
between the postcard-only policy and enhancing security dissolves,” stating that:

Given that contraband can be interdicted by inspecting all incoming mail,

the connection between the posttkanly policy and the County’s goal

of reducing contrabandtienuous at best. While the postcard-only policy

may theoretically reduce the riskadntraband entering the jail—simply

because envelopes offer more cesaand folds for smuggling, and no

inspection system is foolproof—this mere theoretical possibility is
insufficient to rebut [the plaintiff's] evidence that letter mail does not
pose a legitimate securitigreat. Absent any evidence that affirmatively
shows that the postcard-only policy enhances jail security, we conclude
the postcard-only policy smacks of arbitrariness and irrationality.

Id. at **4-5.

Defendant counters that they nemsckt show actual danger to support the
reasonableness of the challenged reguiatas a showing &b a potential danger
exists is sufficientBrown v. Johnsan743 F.2d 408, 413 (6th Cir. 198&ee also
Thompson v. Campbe8l F. App’'x 563, 567 (6th Cir. 2003) (citiignpornburgh 490

U.S. at 417) (the issue is “not whethee fbrohibited materialbave in fact caused

problems or even ‘likely’ to cause problsniut whether a reasonable official might
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think that the policy adveces those interests”fee also Prison Legal News v.
Chesire No. 04-173, 2006 WL 1868307, at **5-8 (D. Utah June 30, 2006).

With respect to the old publicationslipy, Defendants argue that distributing
unsolicited publications requuleéhat Jail staff sort anatocess a burdensome influx
of incoming mail. Relying oiaufman v. KarlenNo. 06-205, 2007 WL 1821098,
*15 (W.D. Wis. June 21, 2008), aff'd, 270d=eAppx. 442 (7th Cir. 2008) (finding
that a policy prohibiting free publicationa order to reduce mail volume was
rationally related to governm&l interest). Defendants suggest that influx of
incoming unsolicited mail created opporturstie smuggle contraband into the Jail
and that inmates would accumulate exeassimounts of property in their cells,
increasing opportunities to conceal smuggled contraband. Relyibgams 2009
WL 4796150, at *3 (finding that a subsdign-only policy designed to promote
security and lessen the administratinmgrden furthered a legitimate governmental
interest).

Defendants’ argument is underminedtbg Jail policy of allowing inmates to
subscribe to an unspecified number afydical newspapers, Dkt. No. 262, Ex. 39
at 37-38, which allows an accumulation oppain cells much gater than a weekly
or monthly magazine. Plaintiff alsodipresented evidence that Defendants did not

enforce their publication policy that limited prisoners to two books.
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As to the current publications policy that completely bans publications,
Defendants cite several recent cases w/hee court has upheld a ban on the receipt
of publications by inmate$iause v. Vaugh©93 F.2d 1079, 1084 (4th Cir. 1993);
Prison Legal News v. Chesjfdo. 04-173, 2006 WL 1868307, at **5-8 (D. Utah June
30, 2006)Black v. CamonNo. 06-75, 2010 WL 890158t **2-4 (M.D. Ga. March
9, 2010). Defendants assert that thécps should be upheld because they are
content-neutral—the restrictions were maae are enforced “without regard to the
content of the expressionfhornburgh 490 U.S. at 415, and were adopted to combat
the aforementioned safety and securdgncerns, as well as Jail personnel
overwhelmed by the volume of incoming publications.

Defendants argue that their policies aeutral because they limit the method
of communication without limiting the substance or suppressing expression because
they apply to all non-“legahail” correspondence. CitimQovell 662 F.Supp.2d at
1153. The Court agrees that the policienandral, as they appto all persons. As
the Court previously noted, there isa@nce that the postcard only policy may not
have been content-neutraligselates to Plaintiff (wen Defendant Cremonte failed
to deliver a number of postcards sent bymRitithat were addressed to individuals).

Defendants argue that they have présgrvidence that the publications posed

serious security threats, as publications can be used to smuggle contraband into the
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Jail and conceal contraband inside th&. J®efendants again argue that actual
documented problems are not necessarpptential danger is sufficient to support
the reasonableness of a policy. Citldigesire 2006 WL 1868307, at **5-6.

As to actual threats or contraband #vidence seems to show the following.
Defendants have produced evidence of drugs being smuggled through the mail
prior to 2009 and only two situations invoig drugs since then, though there is no
indication those two situations involved use of the mail. Dkt. No. 262, Ex. 29
(Incident Report Nos. 13-0218, 15-0984).r@dincidents involving weapons and a
book, magazine or an envelope haleen reported since 2013, after the
implementation of the publication ban graktcard only policy. Dkt. No. 262, Ex. 29
(Incident Report Nos. 13-0266, 13-0848, d44d0237); Ex. 39 at 32. No incident
reports were produced identifying threats, inappropriate advertisements, or
solicitations through letters, books, or mames have been made, but there were
some documents produced indicating letters, books, or magazines were used for
escape plans. Dkt. No. 262, Ex. 29 (tremt Report No. 10-02942); Ex. 26; and EX.
30. There is no evidence that letters, boaksmagazines were used to cover cell
doors or windows, nor that they were usedstart fires or jam locks. Defendant
Cremonte testified that there meeat least two murder fdwire plots identified in the

mail and one threat to kill a detective. Dkt. No. 262, Ex. 34 at 145-46.
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Defendants identify sevenahys in which the mail gizies would improve jail
security, including: (a) reducing mail messing time, which allows deputies to be
engaged in normal duties related to semuthe Jail; (b) reducing incidents where
inmates flush materials down the toiletda(c) reducing or making less likely that
contraband or dangerous materials/plaill enter the Jail through the mails.
Defendants concede that contraband has teaeived in the Jaigven after the mail
policies were implemented, but contehdse breaches do not undermine the rational
connection of the postcard policyits legitimate penological goalSovell v. Arpaio
662 F.Supp.2d 1146, 1153 (D. Ariz. 2009)(instances of contraband entering the jall
after implementation of the policy were “maifficient to show that the policy lacks
a rational connection to a legitimate penological goal”).

The Court finds that there are genuglisputes of material facts regarding
whether the legitimate penological intst® asserted by Defendants are rationally
connected to the Defendants’ policiéhe parties present conflicting evidence and
interpretations of the number of prisonatghe Jail during the relevant periods, as
well as the average length of incarceratidhe issue is complicatl due to expansion
of the Jail during the relevaperiods. There is a genuidespute of material fact as
to the burden on Jail personnel to process mail with respect to volume of mail coming

in (as all incoming mail, not simply Plaiffts, is subject to Defendants’ mail policies)
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and how long processing such mail tadeder the policies—and how long it would
take without the policies.

As noted above, there also is a genuine dispute of material fact regarding the
number of contraband and security threaidents that have occurred at the Jail.
Plaintiff argues that Defendants’ basisttte postcard only policy was that, according
to Defendant Cremonte, there were Gaiple dozen incidents of contraband entering
the facility over an 11 year period.” DNo. 262, Ex. 34 at 1589. Defendants argue
that Plaintiff’'s reading of Defendant Cremonte’s deposition was erroneous, as what
Defendant Cremonte actually was respontiingas the periobdetween January 2010
and when the postcard only policy was ierpented in October, 2010. Dkt. No. 285,
PglID 8364-65. The parties’ argument im#s on the following deposition testimony
of Defendant Cremonte:

Q. As to [the number of indents in which mail contained
contraband] that violate[s] std&av . . . you can'’t really give me
a figure for 2010 up through the postcard policy . . . ?

A. No.

Q. You can’t give me a figure whether it is 10, whether it's 100,
whether it's 200?

A. Two dozen times or so.
Dkt. No. 258, PgID 6797.

The Court finds that neither party hdesmonstrated the absence of a genuine

19



dispute of material fact regarding whether the penological interests asserted by
Defendants are rationally related to reestcard only and publication policies.
b. Reasonable Alternative Means of Communication

The parties have submitted conflictingdance regarding whether there are any
reasonable alternative means by whminside parties (such as Plaintiff) can
communicate with prisoners at the JailDefendants argue that Plaintiff can
communicate with inmates through postcatelephone calls, in pgon visits, and by
donating publications to the Jail libraryDefendants recognize that such alternatives
may not be ideal, but states that the altevea “need not be ideal; . . . they need only
be available.'Overton 539 U.S. at 135. At least seakcourts have agreed with
Defendants’ argumentSee, e.g., Covelb62 F.Supp.2d at 1154,

Defendants argue that the old publioas policy allowed inmates to receive

*Based on the briefs, it is unclear whettr@re is one Jail library or if there
is a “law library” where only online resirces are available (Plaintiff argues the
“law library” consists of this) plus a librawith hard copies of items (Defendants
seem to suggest such a library exists).

®See also Prison Legal News v. Chapm&hF. Supp. 3d 1289, 1300 (M.D.
Ga. 2014)Perkins v. DemeydNo. 12-01242, 2014 WL 5782769, at *6 (D. Nev.
Nov. 6, 2014)Althouse 2013 WL 536072, at *Taniels v. Harris No. 11-45,
2012 WL 3901646, at *6 (M.D. Ga. Aug, 2012), report and recommendation
adopted irDaniels v. Harris No. 11-45, 2012 WL 3901644 (M.D. Ga. Sept. 7,
2012);Gamble v. ArpaipNo. 12-0790, 2013 WL 5890730, at *5 (D. Ariz. Nov. 4,
2013).

20



publications to which they subscribeddato have access to publications, including
Plaintiff’s, in the Jail library, where Rintiff can donate its publications. Citing
Ligons 2009 WL 4796150, at *&alashq 868 F.Supp. at 88Kaufman 2007 WL
1821098, at *16 (because “free material rhaydonated to the prison library where
it will be shelved,” prisoners had “altereaineans of . . . acquiring information that
might otherwise be denied under the ppbanning free material”). Defendants argue
that “worn” materials include the sanm#ormation and that Plaintiff could send
postcards alerting prisoners to find those materials in the Jail library.

Defendants suggest that the Jaitdily, which contains many publications
(including Plaintiffs) provides a sufficieatternative for inmates. Defendants argue
that, if Plaintiff wants to communicate dotly with inmates to be sure they know
Plaintiff's materials are available, Pl&fh could send postcards to inmates, which
would make the inmates aware of the publications in the Jail library.

Plaintiff counters that there are no reaable alternative means at the Jail for
it to communicate with prisoners at the J&ilrst, Plaintiff asserts that the Jail’s “law
library” does not have any facopy publications from Plaintiff, only terminals for
prisoners to do legal research (which sle®t include Plaintiff's publications).
Second, Plaintiff contends that the libragrt that goes around to prisoners once a

week (on Sunday) is not a reasonable alternative because the books on the cart “are
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very worn” and are not alwaysturned. Third, Plaintifstates that while one of its
books may have been on the library cart, the monthly jouPnialqn Legal Newsand
some of its other books are not, so Plaintififormation is not available to prisoners
at the Jail. Plaintiff notes that anothastrict court has concluded that, based on
access restrictions for inmates, “the librésynot a sufficient alternative means to
exercise the inmate’s right receive information.Prison Legal News v. Werha|tz
No. 01-4054, 2007 U.S. Dist. LEXIS 73629, at *7 (D. Kan. 2007). Fourth,
Plaintiff states that only video visitationalowed at the jail, not contact visitation.
Fifth, Plaintiff argues that the cost of phone calls from the Jail is expensive and
prohibitive. Sixth, Plaintiff assertsdhit cannot communicate by postcards because
the content of its materials (presenttgmmunicated in brochures, letters, and
publications) will not fit on a postcard.

Plaintiff relies on a Ninth Circuit cador the proposition that “[c]ourts have
rejected mail policies requiring speech tacbenmunicated in a particular medium.”
Morrison v. Hall 261 F.3d 896 (9th Cir. 2001). Plafhstates that, while the Sixth
Circuit has upheld policies litmmg periodicals only to those sent by publishers, it has
not banned any particular medipyas Defendants’ policies dé/ard v. Washtenaw
Cnty. Sheriff's Dep;t881 F.2d 325, 330 (6th Cir. 1988)00ks 779 F.2d at 1180-81

(prison officials cannot withhold personabscription publications, noting that “[l]ike
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personal correspondence, a subscriptionesprts the exercise of volition by both
sender and recipient.”). Notably, there@oesubscriptions at issue in this case - only
unsolicited items sent by Plaintiff to priseaat the Jail, thougthe Court has ruled
that unsolicited communications are protedterisame as subscriptions. Defendants
respond that “[i]t appears . . . that a sienpostcard could be used across the country
to alert inmates to Plaintiff's existenaad available materials.” This argument is
undermined by Defendants’ fusal (at least in September 2011) to deliver 30
postcards because Defendant Cremonteidered it a “mass mailing.” Dkt. No. 258,
PgID 6592.

The Court finds that there is a genuidispute of material fact regarding
alternative means of communication.

c. Effect of Accommodation

Plaintiff argues that the thifturnerfactor favors Plaintiff. The Supreme Court
has stated that “the policies followed dtatwell-run institutiongare] relevant to a
determination of the need for arpeular type of restriction.Procunier, 416 U.S. at
414 n.14. Plaintiff argues that there aver 2,600 penal institutions, including death
row and maximum security prisons, thatrp# the distribution and delivery of mail
from Plaintiff. Plaintiff contends thahe Jail should be caplaof, and should have

to allow, the same, without the restrictivail policies Defendantseek to continue.
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Defendants counter thgbyior to the implementation of the postcard only
policy, staff at the Jakxpended significantly more resources processing mail to
inmates and that deputies weat of the staff who hat help process mail, which
diverted their attention from “importamiuties and assignments within the Jail.”
Defendants argue that cortieand was a serious problem and presented a significant
risk. A return to allowing publicatiorend enveloped mail, Bendants argue, would
require a “significant reallocation of thelJalimited financial resources, impair the
ability of deputies to ensure a safe and secure Jail, and reopen opportunities for
inmates and outsiders to smuggtatraband into the Jail.” CitinQverton 539 U.S.
at 135;Thornburgh 490 U.S. at 418Furner, 482 U.S. at 90. Dendants assert that
this “ripple effect” is “sufficient to tighe third factor” in Defendants’ favaCovell
662 F.Supp.2d at 1154. Defendmatgue that the fact thather facilities are able to
distribute materials is both: (a) irrelevant to the circumstances that exist at the Jail; and
(b) offset by the fact that numerous courts have upheld a postcard only policy.

Defendants argue that Plaintiff viewse issue of sending publications too
narrowly. Defendants contend that Pldfrdonsiders only the materials it sends and
ignores the fact that other publishers, baoies, etc. are sending publications, which

results in a voluminous influx of mail that imposes an undue burden on Jail staff.
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Defendants contend that, because theameelength of incarceration (16-17 days) is

not long enough for a subscription togbe the Jail policy was rational, as
accommodating non-subscriptions “would be an inefficient and inappropriate
allocation of Jail resources.” Relying bigons 2009 WL 4796150, at *SKaufman

2007 WL 1821098, at *16. Plaintiff counters that “[a]t least 41% of the prisoners
incarcerated at the Jail [from January 2011 to September 2011] were there for more
than 60 days and would be able to reeangoing subscriptions.” Dkt. No. 262, EX.

25. Defendants contend thhe effect of allowing publications into the Jail places a
significant strain on the Jail's resourcasd personnel, as all publishers, not just
Plaintiff, would have to be accommodated because the policies are content-neutral and
apply to all persons, not simply Plaintiff.

Plaintiff argues that, to the extent Defentdaclaim that the policies were to cut
costs, the savings attributable to impétation of the policies is “too modest.”
Plaintiff contends that Defendants are nareable to identify the costs saved due to
the policies, especially dse evidence shows that Defenti claim that the prisoner
population is at the Jail on average of 16-17 days.

There appears to be a genuine dispute ¢énadfact on this issue, one that will
require the factfinder to evaluate the factd how they impact Plaintiff, inmates, and

the Jail and its operations.
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d. Ready Alternatives/Exaggerated Response

The Court must consider the existenof obvious and easy alternatives as
indicative of an exaggerateesponse by prison officialSurner, 482 U.Sat 90-91.
“This is not a ‘least restrictive alternativigst: prison officialglo not have to set up
and then shoot down every conceivasliernative method of accommodating the
claimant’s constitutional complaintld.

Plaintiff argues that the postcard omplglicy is an “exggerated response” to
concerns at the Jail, and that a rettwmninspecting mail in envelopes would be
reasonable, as evidenced by the moaa th,600 correctional facilities nationwide,
including the Federal Bureau of Prisprisat allow enveloped mail, books, and
magazines and accept Plaintiff’'s materials. Cidogumbia County942 F.Supp.2d
at 1075;Hrdlicka v. Reniff 631 F.3d 1044, 1055 (9th Cir. 2011) (holding that
widespread distribution of publisher’'s materials suggests that mail bans may be an
exaggerated response). Ptdfrcontends that this alternative “fully accommodates
the prisoner’s rights ale minimiscost to valid penological interests,” which the
“court may consider . . . as evidence thatregulation does not satisfy the reasonable
relationship standardTurner, 482 U.S. at 91. Plaintifontends that Jail staff can,
together with random searches of cellsyates, and accumulated paper, detect and

intercept contraband in the following wayssual and physical inspection, the use of
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x-ray machines, and drug or metal detectors.

Defendants contend that the postcard only policy is not an exaggerated response
to their concerns, based on both cost awlisty factors that existed prior to—and
were the reasons for—the adapti of the postcard only policyChapman 44
F.Supp.3d at 1301 (jail stadfivould still have to open, inspect, and monitor sealed
envelopes with multi-page letters—the same concerns the postcard-only policy was
meant to address”Althouse 2013 WL 536072, at *6. Defendant suggests that
utilizing the alternative proposed by Plaihtvould result in “the same problems the
postcard only policy was designed to elim@aso it is “not an obvious and feasible
alternative to [Defendasf postcard only policy.Althousge 2013 WL 536072, at *6.
Defendants argue that Pl&ffy who has the burden to do so, has not demonstrated
that its proposed “alternativeonld accommodate the right al@ minimiscost to the
[J]ail.” Covell 662 F.Supp.2d at 115B8jthouse 2013 WL 536072, at *5 (the effort
necessary to screen a postcard “palesmmpawison to the effortecessary to inspect
a sealed letter”).

Defendants assert that Plaintiff's alternative of allowingrisolicited literature
Is unworkable because Defendants canndtenaa exception just for Plaintiff and
allowing everyone to do so would have more thateaminimiscost on the Jail.

Citing Kalashq 868 F.Supp. at 888 n.1. Defendaobntend that, because Plaintiff
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does not “suggest a simple and effective means of addressing the concerns” regarding
the volume of mail, the fourthurnerfactor weighs in favor of upholding the policy.
Kaufman 2007 WL 1821098, at *16.

Finally, Defendants assert that Pldirttias not met its burden of identifying an
alternative that is not burdsome to Defendants. Relying @verton 539 U.S. at
132;Shaw 532 U.S. at 232. Defendardontend that the fact that “2,600 correctional
facilities nationwide” can process publicatioissirrelevant to demonstrate that
Defendants’ publication policy ian “exaggerated respons&hesire 2006 WL
1868307, at *8 (each jail's unique populatiordadministrative constraints have to
be considered). “Th€onstitution does not mandatéowest common denominator
security standard, whereby a practice permitted at one penal institution must be
permitted at all institutions.Turner, 482 U.S. at 93 (citin€ampbel] 441 U.S. at
554) (internal citations omitted).

Defendant concludes, atide Court finds, that theris a genuine dispute of
material fact precluding the Court from “njadg] a definitive ruling on the existence
of ‘ready alternatives™ at ik stage of the proceedingpies v. Voinovi¢gh73 F.3d
398, 404 (6th Cir. 1999).

e. Conclusion

The Court finds that a genuine dispute of material fact regarding Plaintiff's First
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Amendment claim as it relates to the pastl only policy and both of the publications
policies.
f. Qualified Immunity

Defendants assert that Defendant Bezand Defendant Cremonte are entitled
to qualified immunity with respect to Phdiff's First Amendment claims. For the
reasons that follow, the Court dismisses Plaintiff's First Amendment claim against
Defendant Bezotte and Defemi&remonte in their individual capacities on the basis
of qualified immunity.

Plaintiff bears the burden of demdmrading that Defendant Bezotte and
Defendant Cremonte are not entitled to qualified immuidge, e.g., Livermore v.
Lubelan 476 F.3d 397, 403 (6th Cir. 2007). k#if must show that Defendant
Bezotte and Defendant Cremonte knowingly violated the Constitution or displayed
plain incompetence&tanton v. Sim4d.34 S. Ct. 3, 5 (2013). Generally, only case law
from the Sixth Circuit or the Supreme Cbuan clearly establish the existence of
constitutional rightsHocker v. Pikeville City Police Dep738 F.3d 150, 153-54 (6th
Cir. 2013). Plaintiff does not respond@efendants’ arguments regarding qualified
immunity.

First, Plaintiff has not demonstrated ttiegre is, and the Court finds that there

Is not, any clearly established law regagdpostcard policies. Neither the Sixth
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Circuit nor the United States Supreme Court have ruled on the issue, and as
Defendants state, several courts haydeld postcard policies after conducting
analysis undefurner. See, e.g., Covell v. Arpai662 F.Supp.2d 1146, 1153-55 (D.
Ariz. 2009)! Likewise, courts have routinedyanted qualified immunity because the
constitutionality of a postcard only policy remains unsettee, e.g., Danigl2012

WL 3901646, at *4Salam v. DelangyNo. 12-01040, 2014 WL 4961185, at *11
(W.D. Ark. Sept. 30, 2014Rucker v. GilmoregNo. 13-03028, 2015 WL 506210, at
**5-6 (D. Kan. Feb. 6, 2015Brown v. HickmanNo. 12-03150, 2015 WL 1097392,

at *9 (W.D. Ark. March 11, 2015Pergande v. TrumhdNo. 10-6314, 2013 WL
4083337, at **1-2 (D. Or. Aug. 7, 2013).

Second, there is no clear precedent ftoenSixth Circuit or the United States
Supreme Court with respectedher of the Jail’s publi¢en policies. Decisions in
which other courts evaluated similar pehlion policies do ndpoint unmistakably
to the unconstitutionality of the conductnaplained of,” nor are they “so clearly
foreshadowed by applicabtérect authority as toeave no doubt in the mind of a

reasonable officer that his conductliallenged on constitatnal grounds, would be

'See also Barnes v. Wilsdhl0 F. Supp. 3d 624, 632-33 (D. Md. 20XGhapman44 F.
Supp. 3d at 1299-130Perking 2014 WL 5782769 at **5-7Althouse2013 WL 536072 at
**4-6; Daniels,2012 WL 3901646 at **5-6(amble, 2013 WL 5890730 at **4-5ieck,2008
WL 2604919 at **4-7Gambuzza v. Parmentddo. 09-1891, 2010 WL 2179029, at *3 (M.D.
Fla. May 28, 2010) (citingovelland three other cases in which courts upheld the postcard only
policy underTurners “reasonableness” test).
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found wanting."Virgili v. Gilbert, 272 F.3d 391, 393 (6th Cir. 2001). In fact, some
courts have upheld similar plidation policies. Even il hapmanwhere the court
found that a publication ban violated thesEAmendment, the court granted qualified
immunity. Chapman 44 F.Supp.3d at 1306-07.

Third, Plaintiff must establish thBeefendant Bezotte wagrsonally involved
in the censorship of Plaintiff's postcards in order to establish liability against him.
Heyerman v. Calhoun Cnfya80 F.3d 642, 647 (6th Cir. 2018ibson v. Matthews
926 F.2d 532, 535 (6th Cir. 1991). Basmduncontroverted evidence, Defendant
Bezotte did not know that Jail staff censored Plaintiff's postcards. (Dkt. No. 258, EX.
2 at 47-48). Plaintiff has not establishgersonal involvemeitty Defendant Bezotte,
and the Court finds that he is entitled goalified immunity with regard to the
postcards.

As to Defendant CremontBefendants argue thad precedent from the Sixth
Circuit or the Supreme Court clearly establishes that non-delivery of mass mailings
IS unconstitutional, and courts in the $iXx@ircuit have upheld policies or practices
that prohibit receipt of bulk maibheets97 F.3d at 168-6%alashq 868 F. Supp. at
887-88,Jones23 F. App’x. at 461-64Fhompson81 F. App’x. at 569-70. Moreover,
the Sixth Circuit has acknowledged a nlistion between personal correspondence,

which “represents the exercise of vditiby both sender and recipient,” and mass
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mailings. Brooks v. Seiter779 F.2d 1177, 1180 (6th Cir. 1985). Based on the
aforementioned decisions, an official in Defendant Cremonte’s position could have
reasonably concluded that non-delivery of mass mailings was constitutsael.
Sheets97 F.3d at 166-68. The Court finds that Defendant Cremonte is entitled to
qualified immunity regarding the postcardscause there appears to be a genuine
dispute of material fact whether the pasts delivered to the Jail in September 2011
(and perhaps on other occasipognstituted a “mass mailing.”

2. Count | (Fourteenth Amendment Claim)

The Court has ruled in Plaintifféavor on this issue on its motion for
preliminary injunction, finding that Plaiff is likely to succeed on its claim that
Defendants denied Plaintiff due processewltensoring mail sent by Plaintiff to
inmates. For that reason, the Courarded Plaintiff's motion for preliminary
injunction and required Defendaotprovide to Plaintifind the designated recipient
inmate: (a) notice of any rejection of inat least with the first copy of any
publication), and (b) the right to appeal tihgjection, and (c) #right to have the
appeal decided by “an impartial third paitylaintiff argues that the Court should:

(1) declare that Defendants violated Plaintiff's Fourteenth Amendment rights with
respect to all books, magazsmend enveloped mail sent to the Jail, and (2) convert

the preliminary injunction to a permanent injunction.
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Defendants argue that they should notéhi provide notice and the right to
appeal for each piece of mail, as differeohsiderations exist when there are mass
mailings.Procunier, 416 U.S. at 408 n.11, 417 (the decision to censor or withhold
delivery of a particular letter mudte accompanied by minimum procedural
safeguards,” but “differentonsiderations may come infday in the case of mass
mailings”); Perry v. Fla. Dep’t of Corr.664 F.3d 1359, 1368 (11th Cir. 2011) (“mass
mailings require a lower stdard for due process guidads). As set forth iRerry,

a court must consider three factarsen evaluating a due process claim:

First, the private interest that witle affected by the official action;

second, the risk of an erroneous dkegion of such interest through the

procedures used, and the probabédue, if any, of additional or
substitute procedural safeguards; Anally, the Government’s interest,
including the function involved and the fiscal and administrative burdens

that the additional or substitute procedural requirement would entail.

Perry, 664 F.3d at 1368 (citinglathews v. Eldridge424 U.S. 319, 335 (1976)).

Defendants argue that Plaintiff does hate a compelling private interest in
ensuring that its unsolicited publications remrhates when compared to Defendants’
important interest in maintaining institatial security and order. Defendants also
argue that Plaintiff had notice of why isoks and magazines would not be delivered
to inmates—because the policies are onatbbsite and Plairftifiled suit based on

the policies. Defendants also note thatrRitiinever contacted the Jail to protest the

policy or rejection of Plaintiff's literature Defendants state that, since the Court
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issued the preliminary injunction, thegive implemented new procedures, complied
with the Court’s directivesgnd no due process violationgve occurred. The Court
previously denied a motion for contengstd sanctions filed by Plaintiff regarding
Defendants’ compliance with theoGrt's preliminary injunction order.

The Court concludes that, notwithsting the issuance of the preliminary
injunction, there remains a genuine digpof material fact regarding Plaintiff's
Fourteen Amendment due process claime Cburt declines Plaintiff’s invitation to:
(1) declare that Defendants violated Ridi’'s Fourteenth Amendment rights with
respect to all books, magazines, and esp&d mail sent to théail, and (2) convert
the preliminary injunction to a permanent injunction

3. Count Il - Conversion Claim

Plaintiff alleges that Defendants tookstody of certain copies of Plaintiff's
publications (specficallyRrison Legal NewandProtecting Your Health & Safety
and, for “their own use,” placed the publicais in the Jail library, without either: (a)
giving notice to, or obtaining consent froRlaintiff; or (b) ordering any of the books
or a monthly subscription faPrison Legal News Because Defendants did not
compensate Plaintiff for use of its publicati@ishe Jail, Plaintiff asserts it is entitled
to judgment on its conversion claim. Plaintiff does not specify whether it is pleading

a statutory or common law conversidaim. M.C.L. 600.2919a(1)(a) provides:
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(1) A person damaged as a resuleibher or both of the following may

recover 3 times the amount of actdamages sustained, plus costs and

reasonable attorney fees: (a) Ameat person’s stealing or embezzling

property or converting property to the other person’s use.

Defendants argue that thegnnot be liable for gtutory conversion because
Plaintiff has not shown that any ofetrmagazines or books were converted to
Defendants’ use. Defendantontend that the magazines and books were placed in
the Jail library for the usend benefit of inmates. Citingroma Wines & Equip., Inc.

v. Columbian Distrib. Servs., Inet97 Mich. 337, 340, 358-59, 361 (2015). Plaintiff
does not respond to this argument.

Defendants’ argument is persuasive e Thil was not obligated to have any of
the publications in any of its libraries, by “taking” those publications and putting
them in the Jail library, Defendants were s@ting money. There is no evidence that
the Jail or any of the Defendants deriaay benefit from the content of the
publications or having the publicationstla¢ Jail; rather, having the publications in
the library was solely for thbenefit of the very inmagdPlaintiff was trying to reach
(and, arguably, for the benedit Plaintiff). As there is no evidence that the Jail or any
of the Defendants converted the propeayheir own use, Defendants’ motion for
summary judgment is granted on Count II.

Defendants contend that Plaintiff aldoes not have a viable common law

conversion claim because the publications bgrRlaintiff were gifts to the inmates,
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such that Plaintiff lacks an interest time publications. Defendants’ argument is
misplaced, as the “gifts” were never adegpby the inmates—deause the inmates
were not aware of, and cauhot have accepted, theBee Davidson v. Bubhez27
Mich.App. 264, 268 (1997) (citinylolenda v. Simonsor807 Mich. 139, 141-42
(1943)) (“In order for a gift to be valid, ke elements must be satisfied: [including
that] . . . (3) the donemust accept the gift.”).

Defendants assert that a claim for conversion cannot survive absent areasonable
attempt to recover the propertgum v. Fitzgerald80 Mich.App. 234, 239 (1977)
(“Plaintiffs are required to show that@asonable attempt has been made to recover
their property in order to establish tha¢ithright to possession has been refused”).
It is undisputed that there is no allegation or evidence that Plaintiff made any attempt
to recover the property, and summary judgheeCount Il also is appropriate for this
reasonSee Frank Turner Ministriesnac. v. Bank of AmerigaNo. 298967, 2011 WL
5008615, at *2 (Mich.Ct.App. Oct. 20, 201tholding that because “plaintiffs
presented no evidence to indicate that tHegnanded return of the property,” the
circuit court “properly granted summary piassition in favor of dendants, terminated
the preliminary injunction regarding tipeoperty, and dismissed the complaint”).

4, Count Ill - 5th Amendment Takings Claim

In its motion for summary judgment, Plaintiff's entire argument consists of
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directing the Court to its (one paragh) argument regarding conversion. As
individuals, Defendant Bezotte and Defentdaremonte are not governmental entities
who could exercise the power of eminent domain/talfincpry v. Walton730 F.2d

466, 367-68 (6th Cir. 1984). Count Il is dismissed against them in their individual
capacities as a matter of law.

Procedurally, a takings claim requireatth(1) the state provide an adequate
procedure for redressing a taking; (2) theiqiff has availed itself of the procedure
in state court; and (3) the plainttiis been denied just compensati®raun v. Ann
Arbor Charter Twp.519 F.3d 564, 569 (6th Cir. 2008)efendants argue Plaintiff’'s
takings claim is not ripe for review becaul®aintiff does not allge or offer evidence
that: (a) Plaintiff’'s publications wergpropriated for public use (Defendants argue
they were placed in a Jail library, in thal’'s administrative offices, or turned over
to legal counsel); (b) the property svdaken by express or implicit authority
(Defendants argue the taking svallegedly the result of aultra vires act by
Defendant Cremonte, which is not imputedefendant Livingstn County); and (c)
state remedies are unavailable (Defendargseathat this is especially true as a
conversion action is aadequate remedyyee, e.g., Lytle v. Pottet80 F.Supp.2d
986, 990 (N.D. Ohio 2006) (citingerry v. Se. Boll Weevil Eradication Founti54

F. App’x 467, 475 (6th Cir. 2005).
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Plaintiff counters thaBraunis inapplicable in thisase, as Defendants did not
make any remedies available to Plaintiff or even tell Plaintiff of the takings, but
Plaintiff does not cite any #writy to support this argument. Plaintiff argues that
Defendants do not explain hdte publications taken and made available to the Jall
inmates “could be anythinglwgr than a public use of materials.” The property at
issue is being made available only teeay select segment of the population, not
clearly the public at largel-or that reason, the Court grants Defendants’ motion for
summary judgment with respect to Count IlI.

[ll.  PLAINTIFF'S MOTION TO STRIKE EXHIBITS

In its Motion to Strike Exhibits tBefendants’ Motion for Summary Judgment,
Plaintiff seeks to have the Court strike) fi@e exhibits, each ofvhich is an entire
deposition transcript; and (b) three reportt tielate to staffig or budget matters at
the Jail. The Court denies Plaintiff’'s Motion to Strike.

A. DepositionTranscripts

Eastern District of Michigan, Local Rule 26.2 provides, in part:

(@) A party or other person may not fdescovery material specified in Fed.

R. Civ. P. 5(d)(1) and certificates e#rvice for such discovery material

except:

(1) when it provides factual suppdorr a Motion, response or reply.
The party or other person relying on the mateniast file only the

germane portion of it as an exhibit or attachment to the Motion,
response, or reply
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(emphasis added). Plaintiff argues thatause Defendantsathed entire deposition
transcripts as Exhibits 1, 2, 3, 10, and 19 to their Motion for Summary Judgment,
Defendant violated Local Rule 26.2 ane thourt should strike all five exhibits.

The Court is not persuaded by Plditdi argument for several reasons: (1)
Plaintiff made, and the Court declinedaiiopt, the same arguments regarding entire
deposition transcripts included as exhibitptior filings by Defendants in this case,
seeDkt. No. 218 (“the attachment of thetiea transcript of these depositions might
aid the Court in its decision and, in its detoon, allows these exhibits”); (2) Plaintiff
attached the entire deposition transcrigdefendant Bezotte in support of its Motion
for Summary Judgment, even though Plaintiff only cited to four pages of that
transcriptseeDkt. No. 262, PgID 7557, 7575, DINo. 262-33, PgID 7883-7905; and
(3) Plaintiff has not shown—and there israason for the Court to find—that Plaintiff
IS in any way prejudiced by the filing of enttranscripts as exhibits in this case. The
Court denies Plaintiff's Motion to Strike @selates to Exhibitg, 2, 3, 10, and 19 to
Defendants’ Motion for Summary Judgment.

B.  Staffing and Budgetary Reports

Plaintiff seeks to strike Exhibit & 2002 County Jail Services Unit (“CJSU”)
report because Plaintiff claims it is too old to be relevant. Plaintiff seeks to strike

Exhibit 8, a 2010 CJSU Inspection Report baeait is a draft (not a final) report,
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contains hearsay, and is untrustworttBlaintiff seeks to strike Exhibit 9, a 2012
CJSU Inspection Report because it contains hearsay and is untrustworthy.

Defendants assert that the 2002 report provides a complete picture of the
County’s increasing budget constraints tieat to the policy canges. Defendants
state that the 2010 report demonstrates dtaffing inadequacies the Jail faced.
Defendants assert that the draft ver@bthe 2010 report is the proper document to
demonstrate the staffing inadequaciesduse it reflects the CJSU’s raw findings,
without input and influence of the Coynt Defendants rely on the 2012 report to
demonstrate the staffing inadequacies it faced.

A district court has discretion whether to strike exhilfise, e.g., Seay v.
Tennessee Valley AutBB39 F.3d 454, 480 (6th Cir. 2003)he Court concludes that
Plaintiff's request to strike the three repastanwarranted. First, there is no need for
the Court to rely on Exhib5, 8, or 9 in decidindpefendants’ Motion for Summary
Judgment. As the Court does not rely on the documents in deciding the dispositive
motion, there is no need to strike the documese®, e.g.fFox v. Michigan State
Police Dep't 173 F. App’x 372, 375 (6th Cir. 2006%econd, Plaintiff cites no Sixth
Circuit authority (only district court cases) for the proposition that a district court has
the authority to strike inadmissible exhibits to dispositive motions. ASdkeourt

noted, “the Federal RulesGivil Procedure do not requiredldistrict court to remove
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documents other than the pleags from the record in a caséd:

Third, “itis well settled that only adissible evidence may be considered by the
trial court in ruling on a motion for summary judgmershoot v. United Transp.
Union, 246 F.3d 633, 649 (6th Cir. 2001) (citatiomitted), and evidence that is not
relevant is inadmissible. Fed.R.Evid02. But, just because evidence is not
admissible does not dictate that the distrairt strike the evidare; it just means that
the district court must not consider it.

Fourth, there are no specific referenteethe CISU reports in the discussion
and analysis sections of Defendants’tdo for Summary Judgment. All references
to Exhibits 5, 8, and 9 wemn pages 5-6 of Defendantsiddr(the Statement of Facts
section), Dkt. No. 258, PgID 6583-84&*‘CJSU,” “2002,” “2010,” and “2012” are
not used after pages 5-6 Defendants’ brief (other than in case citations). As
Defendants’ arguments in favor of summary judgment are not, and the Court’s
decision need not be, based on any ofdhbsee reports, the Court will not strike
Exhibits 5, 8, and 9 from the record.

Fifth, even if the Court were to rely on any of the CJSU reports, there appears
to be admissible and relevant evidence in each of the reports. The 2002 report may
bear on Defendants’ arguments regarding staffing issues in light of budgetary

restraints, at least relative to why certain staffing and budgetary decisions allegedly
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involved in this lawsuit were made. Both the 2010 and 2012 reports are public
records and, even if some of the evickein those reports constitutes inadmissible
hearsay, there is still admib evidence in both reports. Plaintiff’'s complaints about
those reports appear to be more aboutbiiliathan admissibility, which is an issue
for cross-examination. Finally, Defendsist arguments in their brief, regarding
staffing and budgetary issues, do not identifyspecify Exhibits 5, 8, and 9; the
discussions are about staffing and budgetsyas generally.  For these reasons, the
Court denies Plaintiff's Motion to Strikas it relates to Exhibits 5, 8, and 9.
IV. CONCLUSION

Accordingly,

IT IS ORDERED that Defendants’ Mon for Summary Judgment [Dkt. No.
258] isDENIED IN PART and GRANTED IN PART ;

IT IS FURTHER ORDERED that Plaiff's Motion for Summary Judgment
[Dkt. No. 261] isDENIED; and

IT IS FURTHER ORDERED that Plaintiff's Motion to Strike Exhibits to
Defendants’ Motion for Summary Judgment [Dkt. No. 274ENIED .

IT1S SO ORDERED.

S/Denise Page Hood

Denise Page Hood
Chief Judge, United States District Court
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Dated: March 31, 2017

| hereby certify that a copy of therégoing document was served upon counsel of
record on March 31, 2017, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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