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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

WILLIAM ROGER DEKEYZER,
Petitioner,
CASE NO. 11-14622
V. HONORABLE DENISE PAGE HOOD
SHIRLEE HARRY,

Respondent.
/

OPINION AND ORDER
DENYING THE PETITION FOR WRIT OF HABEAS CORPUS, BUT
GRANTING IN PART A CERTIFICATE OF APPEALABILITY

Petitioner William Roger Dekeer has applied for the writ of habeas corpus
pursuant to 28 U.S.C. § 2254. Petitionechsllenging his convictions for three
counts of criminal sexual conduct onognds that (1) a prosecution witness
committed perjury at his trial, (2) his triattorneys were ineffective, and (3) the
admission of prior “bad acts” evidence depdvhim of a fair trial and the right to
remain silent. Respondent argues in awaan to the petition that none of Petitioner’s
claims have merit and that Petitioner gedurally defaulted onglaim and failed to
exhaust state remedies for another claifime Court agrees with Respondent that

Petitioner is not entitled to habeas corpelsef. The habeas petition therefore is
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denied. The reasons follow.
I. THE FACTS AND PROCEDURAL HISTORY

A. The Charges and Trial Testimony

Petitioner was charged in St. Clair Coumiychigan with one count of criminal
sexual conduct in the first degresee Mich. Comp. Laws § 750.520b(1)(a) (sexual
penetration of a person under the age ofabir), and two countsf criminal sexual
conduct in the second degreseMich. Comp. Laws § 75620c(1)(a) (sexual contact
with a person under the age of thirteefhe charges arose from allegations that
Petitioner engaged in sexuactivity with his underage granddaughter (“C.Eit)
2004 and 2005 when she stayed with Petitianerhis wife on Haens Island. C.C.
was nine or ten years old then and twepears old in 2007 wdn she testified at
Petitioner’s jury trial in St. Clair CouptCircuit Court. Her testimony and the
testimony of the other withesses is summarized below.

Graham Rummel

Sergeant Graham Rummeltbe Clay Township Police Department testified
that, in February of 2006, a county ageknpwn as Child Protective Services asked
him to investigate Petitioner. He sufaently spoke witlPetitioner and Petitioner’s

daughter, Tracy Cook, and then forwardexmbmplaint to the prosecutor’s office for

! The Court will refer to the complainant by her initials.
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review.
Tracy Cook

Tracy Cook testified that she was Petieer's daughter and C.C.’s mother. In
2004, she and her husband started tbein business and entrusted their minor
children to her parents while she andimesband were working. During the summer
of 2004, C.C. complained that shesnancomfortable around Petitioner because he
would hug her, rub her back, and then move his hands down toward her buttocks. Ms.
Cook thought that C.C. was merely fegliuncomfortable and self conscious about
her maturing body. She nevertheless spskk Petitioner and asked him to stop
hugging C.C. in the manner that he haéhugging her and weatch where he put
his hands. Petitioner did not say anythinthattime, and Ms. Cook thought that the
matter was resolved.

In the fall of 2004, C.C. became more apprehensive about staying with her
grandparents, and she became excedtiommody. During the following summer,
C.C. made excuses to avoid going tograndparents’ home because she was worried
about Petitioner hugging anduching her. Later that summer, Ms. Cook’s sister,
Cheryl Dekeyzer Johnson, informed Ms. Cook that C.C. had confided in her about
inappropriate thingPetitioner was doing to her. MSook then talked to C.C. and

learned more details about what was happening between Petitioner and C.C. In



January of 2006, C.C. began having nightmares about Petitioner climbing in her
window to hurt her. Ms. Cook then took C.C. to a counselor, who contacted the
police.

On cross-examination, Ms. Cook teigtif that C.C. was not examined by a
physician after she disclosed the sexual abids. Cook claimed, however, that she
did take C.C. to their faity doctor, who advised Ms. @bk that, even if penetration
occurred, it would not show up.

Cheryl Dekeyzer Johnson

Petitioner’s other daughter, Cheryl Dekey Johnson, testified that she was
forty-one years old and that she livediwiher parents until she was eighteen years
old. When she was six years old, iBater began having sexiueontact with her.
Initially, he would hug andouch her through her clothes\s she got older, the
sexual abuse progressed.tifRmer would fondle her, touncher breasts and genital
area, put his finger in her vag, try to insert his penis her, and make her perform
oral sex on him. Sometimes he perforroeal sex on her or ejaculated on her. The
abuse ended when she turned sixteen anfided in a nun at the school she attended.
She never notified the police because whs not aware of that option and because
she honestly thought that what Petitionedl dane to her was how parents educated

their children about sex. She confronted Petitioner abowtamguct, but he had



responded, “When you walk around in a bikini, what am | supposed to do?” She
moved out of the house at age eighteen aed taoved out of state. She eventually
moved back to Michigan and, in 2003, slegian having contactith her sister Tracy
Cook’s children. During the summer of 20@5C. told her what Petitioner had done

to her. Ms. Johnson thealled C.C.’s mother, and C.C. informed her mother what
had happened.

The Complainant

C.C. testified that she was twelveays old and, when she was younger, she
would go to her grandparents’ horna Harsens Island. Beginning in 2004,
Petitioner would hug her, rubhgack, and touch her private area approximately once
a week. He also touchéer buttock more than one time. She was uncomfortable
with Petitioner's behavior and informeder mother what was happening, but
Petitioner continued to touch her privatetpauring the summer of 2005. More than
one time, Petitioner put his finger between thddof the skin in her genital area, and
he would rub her buttock with his hands.eShibsequently disclosed the abuse to her
mother, her Aunt Cheryl, and the police.

The prosecutor rested after C.C. téstif The defense witnesses included
Michael D’Anniballe, Diane Dekeyzer, i@s Kristich, Ronald Dekeyzer, Stacy

Carpenter, and Petitioner.



Michael D’Anniballe

Mr. D’Anniballe testified that he ded Cheryl Dekeyzer Johnson from early
2003 to August of 2005. He did not consider Ms. Johnson or Tracy Cook to be
truthful people, and, in his opinion, M¥ohnson was the ty¢ person who would
manipulate other people. He had an oppatyua observe Ms. Johnson interact with
Petitioner, and it did not appearhim that there wassdrained relationship between
the two of them. Ms. Johnson frequentblled her parentgnd they hugged one
another when they greeted each othervameh they said goodbye. C.C. appeared to
be happy at the time, and she did notsefher grandfather's embraces or touches.
He never saw Petitioner rub C£huttocks, touch her breastisvaginal area, or have
any sexual contact with heand he was very skeptical about Ms. Johnson’s
allegations that Petitioner sexually assaulted her multiple times a week between the
ages of six and sixteen.

Diane Dekeyzer

Petitioner's wife, Diane Dekeyzer, tded that she had a good relationship
with Petitioner and beeved he was an honest maghe claimed that she never
noticed Petitioner acting improperly withis children and that there was nothing
strange about Petitioner’'steractions with C.C. during the summers of 2004 and

2005. She never saw Petitioner engage in sexual bemathdheir daughter Cheryl



or touch C.C. in a sexuahanner. Mrs. Dekeyzer explained that, although her
daughters initially were included in her dret husband’s estategpis, their daughters
were excluded from the estate plans in 282005 after allegains were made about
Petitioner.

James Kristich

James Kiristich testified that he livadxt door to Petitioner on Harsens Island
for ten years. Although heuald not recall seeing Petitionateract with his children
or grandchildren, he (Kristich) thoughhat he probablywould have reported
Petitioner to the police if he had seen Petitioner rub C.C.’s breasts.

Ronald Dekeyzer

Ronald Dekeyzer was Petitioner’s sol&heryl Dekeyzer Johnson’s brother.
He testified that, when he lived in tfemily home, he neveobserved any sexual
contact between Petitioner and Ms. Johnsod he never saany inappropriate
behavior between Petitioner and C.C.idgr2004 or 2005. In the fall of 2005, he
informed his sister Tracy that she and thaitesiCheryl were not beneficiaries of their
parents’ trust.

Stacy Carpenter

Stacy Carpenter was Ronald Dekeyzstepdaughter. She testified that she

had been to Petitioner and Diane Deke\s&deome on Harsens Island many times and



that she never observed anything abnombalut Petitioner’s behavior toward C.C.

In her opinion, Tracy Cook was a liar and ‘yenean.” Her mother, stepfather, step-
grandfather, and a few other people on the island also thought that Ms. Cook was a
liar.

William Roger Dekeyzer

Petitioner testified that he was a githree-year-old retiree from General
Dynamics and the father of four childreHe claimed that he did not currently have
a relationship with his daughter Cheryl digethe allegations that she had made
against him. He denied raping Cherytauching her inappropriately during Cheryl’s
childhood.

Petitioner also denied inappropriatébuching his granddaughter during the
summers of 2004 and 2005. He specifically denied touching C.C.’s breasts and
buttocks or putting his finger in C.C.’s vag. He denied athe serious allegations
that had been made about him at tiagg he claimed to be telling the truth.

As for his estate plans, Petitioner expkd that his trust was valued at more
than two million dollars and that his wjfevo sons, and grandchildren, including
C.C., were the beneficiaries of the trust. He and his wife initially planned to leave
their wealth to their four children, but #05, he decided nai leave any money to

his daughters because of the unfounded allegathey were making about him. The



trust was finalized in May of 2006.

B. The Verdict, Sentence, Motion for New Trial, and Appeal

On August 10, 2007, the jury found Parter guilty, as charged, of one count
of criminal sexual conduct in the firgiegree and two counts of criminal sexual
conduct in the second degree. On 8eyiter 10, 2007, the trial court sentenced
Petitioner to imprisonment for eighty-one miam{six years, nine months) to thirty
years for the first-degree criminal-sexwealrduct conviction and toconcurrent term
of nineteen months (one year, seven months) to fifteen years for the two second-
degree criminal-sexual- conduct convictions.

Petitioner moved for a newadt, claiming that he lthnew evidence that Tracy
Cook committed perjury at his trial. Thkeged perjury was Tracy Cook’s testimony
that she consulted Dr. James Faremouthafiier, C.C. disclosethe sexual abuse. In
support of his motion, Petitioner attachawl affidavit from Dr. Faremouth, who
averred that he never discudsmy sexual abuse of C.C. WMiZhC.’s mother. The trial
court held oral arguments on Petitioner's motion and then denied the motion.
According to the trial court, new evidemthat Dr. Faremouth did not examine the
victim would not have produced a different result in the case.

Petitioner appealed his convictionstte Michigan Courbf Appeals. He

argued that: (1) the trial court admittedor “bad acts” evidence in violation of



Michigan Rule of Eidence 404(b) and his right to due process of law; (2) the
admission of prior “bad acts” evidence atdd Michigan Rulef Evidence 403 and
his constitutional rights to due process amdemain silent; (3) trial counsel was
ineffective for failing to (a) propose a litimg jury instruction on the improper “bad
acts,” (b) object or investigate Tracy Coopgésjury, and (c) attapt to obtain Cheryl
Dekeyzer Johnson’s mental health recoaaist (4) the trial cotierred by refusing to
hold an evidentiary hearing on his motion for new trial. The Michigan Court of
Appeals affirmed Petitioner'avictions in an unpublisheder curiamopinion,see
People v. Dekeyzer, No. 281207 (Mich. Ct. AppAug. 13, 2009), and on April 27,
2010, the Michigan Supreme Court deniedve to appeal because it was not
persuaded to review the issu&se Peoplev. Dekeyzer, 486 Mich. 900; 780 N.W.2d
805 (2010) (table). On July 26, 2010, tregstsupreme court denied reconsideration.
See People v. DeKeyzer, 487 Mich. 859; 784 N.W.2d 210 (2010) (table).

C. The Habeas Petition and Responsive Pleading

Petitioner filed his habeas corpusipen through counsel on October 20, 2011.
He argues that: (1) his convictions r@eobtained through the use of perjured
testimony; (2) his trial attorneys rendermeffective assisince by failing to (a)
propose alimiting jury instruction on the “bad acts” evidence, (b) object or investigate

the proffered perjury, and)obtain Cheryl Dekeyzer Johnson’s mental health records
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for in camera review; and (3) he wasenied his right to a fatrial and his right to
remain silent by the admission ifior “bad acts” evidence.

Respondent asserts that Petitioner didembtust state remedies for his claim
about the prosecutor’s use of perjureditesny because he styled the issue on direct
appeal as an error by the trial court imgieg his request for an evidentiary hearing
or new trial on his perjury claim. Respondent contends that the first subsection of
Petitioner’s second claim (trial counsel’s faguo request a jury instruction on “bad
acts” evidence) is procedurally defadltbecause the Michigan Court of Appeals
deemed the claim waived. Finally, Resdent argues that Petitioner’s “bad acts”
claim is not cognizable on habeas revesvd that the state court’s decision was not
contrary to clearly estabhed Supreme Court precedent.

The doctrines of procedairdefault and exhaustion of state remedies are not
jurisdictional matters.See Trest v. Cain, 522 U.S. 87, 89 (1997) (stating that “a
procedural default . . . is not a jurisdictional matte€astille v. Peoples, 489 U.S.
346, 349 (1989) (noting that the exhaustide s not a jurisdictional requirement).
And federal courts are not required tdeess the two doctrines before deciding
against the petitioner on the meritSee 28 U.S.C. 8§ 2254(b)(2) (stating that “[a]n
application for a writ of habeas corpusyniee denied on the merits, notwithstanding

the failure of the applicant to exhaust tieenedies available in the courts of the
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States”);Hudson v. Jones, 351 F.3d 212, 215 (6th Cir. 2003) (noting that “federal
courts are not required to address a pacal-default issue before deciding against
the petitioner on the merits”). The allegedgedural errors ithis case are excused
because Petitioner’s claims do not warrangaaiyelief, and the Court finds it is more
efficient to proceed directly to the nsrof Petitioner’'s claims than to analyze
whether the claims are unexhauwste procedurally defaulted.
[I. STANDARD OF REVIEW
“The statutory authority of federal cdsrto issue habeas corpus relief for
persons in state custody is provided by 28 U.S.C. § 2254, as amended by the
Antiterrorism and Effective DeatRenalty Act of 1996 (AEDPA)."Harrington v.
Richter, U.S. , ,131S.Ct 770, 783 (2011). Pursuant to § 2254, the Court
may not grant a state prisoner’s applicafimnthe writ of habeas corpus unless the
state court’s adjudication of the prisoner’s claims on the merits
(1) resulted in a decision that was contrary to, or involved an
unreasonable application of,ealrly established Federal
law, as determined by theufeme Court of the United
States; or
(2) resulted in a decisiondhwas based on an unreasonable
determination of the facts light of the evidence presented

in the State court proceeding.

28 U.S.C. § 2254(d).
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Under the “contrary to” clause [&f2254(d)(1)], a federal habeas court

may grant the writ if the state court arrives at a conclusion opposite to

that reached by [the Supreme] Caamta question of law or if the state

court decides a case differently tHdre Supreme] Court has on a set of

materially indistinguishable factslnder the “unreasonable application”

clause [of § 2254(d)(1)], a federal leas court may grant the writ if the

state court identifies the correct governing legal principle from [the

Supreme] Court’s decisions but unreasmynapplies that principle to the

facts of the prisoner’s case.

Williamsv. Taylor, 529 U.S. 362, 412-13 (2000) (O’Connor, J., opinion of the Court
for Part Il). “[A] federal hheas court may not issue thatsimply because that court
concludes in its independent judgment that relevant state-court decision applied
clearly established federaWaerroneously or incorrectly. Rather, that application
must also be unreasonabldd. at 411.

AEDPA “imposes a ‘highly deferentiagtandard for evaluating state-court
rulings,” and ‘demands that state-couetisions be given the benefit of the doubt.’
” Renicov. Lett, 559 U.S. 766, 773 (2010) (quotibgndh v. Murphy, 521 U.S. 320,
333, n. 7 (1997), and/oodford v. Visciotti, 537 U.S. 19, 24 (2002jpdr curiam)).

“A state court’s determination thatkaim lacks merit precludes federal habeas
relief so long as ‘fairminded jurists coutliisagree’ on the correctness of the state
court’s decision.”Harrington v. Richter, 131 S. Ct. at 786 (quotiridarborough v.
Alvarado, 541 U.S. 652, 664 (2004)). “[E]versaong case for relief does not mean

the state court’s contrary conclusion was unreasonakli@.” (citing Lockyer v.
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Andrade, 538 U.S. 63, 75 (2003)). To obtain atwaf habeas corpus from a federal
court, a state prisoner must show that the state court’s ruling on his or her claim “was
so lacking in justification that thereas an error well undemod and comprehended
in existing law beyond any possibilitgr fairminded disagreementfd. at 786-87.
Habeas review, moreover, is “limited to tleeord that was befotbe state court that
adjudicated the claim on the merit€dllenv. Pinholster, U.S. , ,131S. Ct.
1388, 1398 (2011).
[I. ANALYSIS

A. Perjury

At a pretrial hearing, #hprosecutor asserted ti@aC. did not have a medical
examination and that the prosecution was not withholding any medical records from
defense counsel. (Mot. Hr'g, 11, 13ud 6, 2007.) C.C.’'s mother, Tracy Cook,
subsequently testified at trial that,redtigh C.C. was not examined for any injuries
after she disclosed what Patiter had done to her, Ms. Cadikl take C.C. to a family
doctor named Faremdutind that Dr. Faremouth hadid any penetration of C.C.
would not be visible, eveniifhad occurred. (Trial TKol. Il, 482-83, Aug. 8, 2007.)

Petitioner asserts that Ms. Cook’s testimony on this point constituted perjury
because Dr. Faremouth hageed in an affidavit, wich he signed after Petitioner’s

trial, that he did not dcuss any allegations &exual abuse with Ms. Cook.
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According to Petitioner, theerjury undermined his defense that, if Tracy Cook truly
believed her daughter had besaxually abused, she wouldve had C.C. examined.
The Michigan Court of Appeals determinmareview of Petitioner’s claim that a new
trial on the newly discovered evidence wasvarranted because informing the jury
that the victim’s mother had committedrjpey would not make a different result
more probable on retrial.
1. Clearly Established Federal Law

“[A] conviction obtained by the knowvg use of perjured testimony is
fundamentally unfair, and mulsé set aside if there &y reasonable likelihood that
the false testimony could have affected the judgment of the juuyited Sates v.
Agurs, 427 U.S. 97, 103-104 (1976). Prosecutors, as representatives of the state, may
not deceive a court and jurors by #imgy false evidence or by allowing false
testimony to go uncorrected when it appe&gylio v. United Sates, 405 U.S. 150,
153 (1972)Napuev. Illinois, 360 U.S. 264, 269 (1959). The United States Court of
Appeals for the Sixth Circuit has

fashioned a three-part test for detening whether there was a denial of
due process through the use of false testimony:

In order to establish proseouial misconduct or denial of

due process, the defendants must show (1) the statement
was actually false; (2) theadement was material; and (3)
the prosecution knew it was false. The burden is on the
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defendants to show that the testimony was actually
perjured, and mere incasgencies in testimony by
government witnesses do not establish knowing use of false
testimony.
Brooks [v. Tennessee, 626 F.3d 878, 894-95 (6th Cir. 2010)] (quoting
Coev. Bdll, 161 F.3d 320, 343 (6th Cir.1998)). Testimony is material
only if there is a reasonable likelihood that it affected the judgment of
the jury. Id. at 895.
Peoplesv. Lafler, F.3d _, , No. 11-2162013 WL 5811601, at *10 (6th Cir.
Oct. 30, 2013).
2. Application
Perjury is “false testimony concerningraterial matter with the willful intent
to provide false testimony, rather thanaasesult of confusion, mistake, or faulty
memory.” United Satesv. Dunnigan, 507 U.S. 87, 94 (1993). Whether Tracy Cook
actually committed perjury when she testiftbat she consulted Dr. Faremouth about
C.C.’s allegations of sexual abuse is questble. She could have been telling the
truth about consulting Dr. F@mouth, and Dr. Faremoutiould have been mistaken
when he averred in his affidavit thatdhd not speak with MCook about allegations
of sexual abuse perpetrated on C.C. Eiils. Cook was mistaken about consulting
Dr. Faremouth, inaccurate testimony is not geaely perjury. It can be the result of

confusion, mistake, or faulty memorfpunnigan, 507 U.S. at 94.

Not only is there no definitive proof thitacy Cook perjured herself, there is
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no indication in the record that the peoator knew Tracy’s trial testimony was false.
The prosecutor maintained before trial ttetre was no physical examination of C.C.
She did not say that anything aboutetiter Tracy Cook confied a physician
regarding C.C.’s allegatiorend Dr. Faremouth’s contradory affidavit did not come
to light until after the trial.

The alleged perjury also was not terdal evidence. Whether Ms. Cook
consulted a physician was rsignificant. The broadessue was the lack of physical
evidence supporting the charges, and Gtsok admitted that Dr. Faremouth did not
examine C.C. for signs of injury or sexaduse. This testimony supported defense
counsel’'s argument thataisonable doubt existed because there was no medical or
physical evidence to corroborate C.Glkgations and becae no one bothered to

have C.C. examined to determine whetter had been injurdxy the alleged abuse.

There is not a reasonable likeldw that Tracy Cook’s allegedly false
testimony affected the jury’s verdict ilght of the other evidence in the case,
including C.C.’s testimony and Cheryl KByzer Johnson’s testimony, which tended
to make Petitioner’'s denial of the chasgappear incredible. Even if the jury
concluded that Ms. Cook liexbout consulting a physiciathe jury was free to accept

other aspects of her testimony. Furthermore, the defense theory was not
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completely undermined by evidence thd. Cook had consulted a physician about
C.C.'sallegations of sexual abuse f@ee counsel emphasized that reasonable doubt
existed because: (1) nobody testified thaty observed the alleged abuse, despite
allegations that the abuse occurred mldtijpmes over a period years while other
people were nearby; (2) C.C. was avpaof Tracy Cook and Cheryl Dekeyzer
Johnson, who were motivated by greed andewetaliating against their father for
being eliminated as beneficiaries of theirgrds’ future estate; and (3) the three main
prosecution witnesses were not credildfler Tracy Cook and Cheryl Dekeyzer
Johnson were known to be liars, and Cc@uld not remember details about the
alleged abuse.

The Court concludes that Petitioner has thile satisfy the three-part test for
perjury. Even if he were able to shidvat Ms. Cook’s statement about consulting Dr.
Faremouth was actually false, he hassimwn that the statement was material, or
that the prosecution knew the statement faése. And the state appellate court’s
rejection of Petitioner’s claim was not “sacking in justification that there was an
error well understood and eprehended in existing law beyond any possibility for
fairminded disagreement.Harrington v. Richter, 131 S. Ct. at 786-87. The Court
therefore denies relief on Petitioner’s perjury claim.

B. Trial Counsel
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Next, Petitioner alleges that hisialr attorneys rendered constitutionally
ineffective assistance. He blames diitorneys for failing to (1) propose a limiting
jury instruction on the “bad acts” evidence, (2) object to, or investigate, the proffered
perjury, and (3) obtain Cheryl Dekeyzer Johnson’s mental health records for
camera review. The Michigan Court of Agals rejected each tfese claims and
concluded that Petitioner was not deprivéeffective assistance of counsel.

1. Clearly Established Federal Law

To prevail on his claim, Petitioner mugtow that counsel’s performance was
deficient and that the deficient pp@mance prejudiced the defens&trickland v.
Washington, 466 U.S. 668, 687 (1984). An attorney’s performance is considered
deficient if it was “outside the wide rangé professionally competent assistance.”
Id. at 690. “This requires showing that counsel made errors so serious that counsel
was not functioning as the ‘counsel’ gaateed the defendant by the Sixth
Amendment.”ld. at 687. “Judicial scrutiny obeinsel’s performance must be highly
deferential.” Id. at 689. And, because of tlofficulties inherent in assessing
counsel’'s performance and evaluating coussginduct from his or her perspective
at the time, “a court must indulge amstg presumption that counsel’s conduct falls
within the wide range of reasonable professi assistance; that is, the defendant must

overcome the presumption that, under thewcnstances, the challenged action ‘might
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be considered sourtdal strategy.” Id. (quotingMichel v. Louisiana, 350 U.S. 91,
101 (1955)).

To satisfy the prejudice prong of tBgickland test, Petitioner must show “a
reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been differerA reasonable probdly is a probability
sufficient to undermine confidence in the outcoméd. at 694. “This does not
require a showing that counsel’s actionetmlikely than not altered the outcome,™
but “[t]he likelihood of a different result mube substantial, not just conceivable.”
Harrington v. Richter, 131 S. Ct. at 792 (quotirfgrickland, 466 U.S. at 693).

Habeas relief may be granted onlythe state-court decision unreasonably
applied theStrickland standard.Knowles v. Mirzayance, 556 U.S. 111, 122 (2009).
The question is not whether the Court “beés the state courttetermination’ under
the Srickland standard ‘was incorrect butvhether that determination was
unreasonable — a substantiatiigher threshold.” Id. at 123 (quotingschriro v.
Landrigan, 550 U.S. 465, 473 (2007)).

2. Failure to Propose a Limiting Jury Instruction

Petitioner contends that higal attorneys were inedttive for failing to propose

a limiting jury instruction on Cheryl Dekeyzer Johnson’s “bad acts” testimony. The

Michigan Court of Appeals determined tiRatitioner waived apfiate review of this
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claim by approving of the instructions as réadhe jury. TheCourt of Appeals also
presumed that trial counsel’s decision to apprthe jury instructions, as read to the
jury, was sound trial strategy, becauseadditional instruction could have unduly
highlighted Ms. Johnson’s testimony. Petitioreplies that his trial attorneys were
ineffective precisely because they failed to objetie jury instruttons as read to the
jury.
This is not a case whereethrial court failed to read a jury instruction on
evidence of other uncharged acts. Thed trourt gave the following instruction:
You've heard evidence that wagroduced to show that the
Defendant has engaged in impromexual conduct for which the
Defendant is not on trial.
If you believe this evidence, you mum very careful to consider

it for only one limited purpose, that i® help you judge the believability
of testimony regarding the acts for isfn the Defendant is now on trial.

You must not consider this evidence for any other purpose. For
example, you must not decide thaghibws that the Defendant is a bad
person or that the Defendant isdiik to commit crimes. You must not
convict the Defendant he because you think he's guilty of other bad
conduct.

(Trial Tr. Vol. IV, 878-79, Aug. 10, 2007.)
Petitioner maintains that this insttio did not apply to Cheryl Dekeyzer

Johnson’s testimony and thét applied only to C.Cs testimony about other
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uncharged acts. The Coursdgrees. The instructionrpened to any testimony, not
merely the complainant’s testimonyaaut uncharged sexuaisconduct committed
by Petitioner. The Court therefore agrees withMichigan Courvf Appeals that the
trial court’s instruction “sufficiently conveygo the jury not to improperly use [Ms.]
Johnson’s testimony.Dekeyzer, Mich. Ct. App. No. 281207, & Trial counsel was
not ineffective for failing to propose an atilohal jury instruction on how to evaluate
“bad acts” evidence.
3. Failure to Object or Investigate the Alleged Perjury

Petitioner alleges next that his tridtaaneys were ineffective for failing to
object to Tracy Cook’s perjury. As notaldove, it is not entirely clear whether Tracy
Cook committed perjury when she testifidaéit she consulted Dr. Faremouth after
C.C. made her allegjans of sexual abuse. It was even less clear at the time of
Petitioner’s trial, which predated Dr. Fareuth’s affidavit stating that he never
discussed allegations of sexaéuse with Tracy Cook.

Petitioner nevertheless contks that his attorneys should have moved for a
continuance to locate Dr. Faremouth. His trial attorneys, however, have stated in a
post-trial affidavit that Tracy Cook’s aament about consulting Dr. Faremouth was
a complete surprise to them and, becdhsecomments occurred during trial, they

could not investigate the allegation, mdatain any records from Dr. Faremouth. To
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their credit, trial counsel attempted dscredit Ms. Cook’s testimony by eliciting
testimony from other witnesses that she was a liar and by trying to show that her
allegations about Petitioner stemmed frbeing excluded from her parents’ estate
plans.

Petitioner also contends that his ateys should have cross-examined Ms.
Cook about her previous representationsttinette was no medical consultation. But
the previous representations were thatre was no medical examination and there
were no medical records. Ms. Cookisstimony was consistent with these
representations. She testified thatialigh she consulted Dr. feaouth, the doctor
did not physically examine C.C.

Eveniftrial counsel’s performance waeficient, the deficient performance did
not prejudice the defense because thierd® theory was multifaceted and, as
explained above, there is not a reasonldf@&hood that the allegedly false testimony
affected the jury’s verdict. The Court therefore concludes that Petitioner’s trial
attorneys were not ineffective for failingdo more when Ms. Cook testified that she
consulted Dr. Faremouth and that Dr. Fraoeith had said there would be no evidence
of penetration if it had occurred.

4. Failure to Obtain a Witness’s Psychiatric Records

Petitioner’s final claim about his trial attorneys is that they failed to obtain
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Cheryl Dekeyzer Johnson’s psychiatric recordsifiocamera review? Petitioner
claims that Ms. Johnson’s mental healttords were the only contemporaneous
records that he could use to impeach her.

Petitioner merely speculates that Mshidson’s records would have contained
impeachment material. Hisatin lacks merit for an addithal reason: his attorneys
did attempt to acquire Ms. Johnson’s medarad psychiatric records, and the reason
that they failed to obtain the records iattthe trial court denied the defense motion
for release of the records.

Petitioner contends that the trial comled on C.C.’'s medical records, but
never ruled on the issue of Ms. Johnson’sm@€o The Court disagrees. The defense
motion sought a waiver of privileges andesese of medical and psychiatric records
for C.C.and Ms. Johnson, and the trial court denied the motion without limiting its
ruling. See Motion to Compel Waiver of W®ysician-Patient, Sexual Assault
Counselor-Client, Social Worker-PatienPsychiatrist-Psychologist-Patient and
Therapist-Patient Privileges, Docket No. 8-&% also Mot. Hr'g, 23-29, Feb. 20,
2007; Mot. Hr'g, 5-27, Aug. &007. The fact that thétarneys were unable to obtain

Ms. Johnson’s records due to an unfavtgawourt ruling is not a basis for habeas

2

Ms. Johnson testified in a pretrialaneg that she begaseeing doctors and
therapists when she was sixteen years old and that, in 1984 and 1987, she was
hospitalized for depression.
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relief. Youngblood v. Maggio, 696 F.2d 407, 410 (5th Cir.1983). The attorneys were
unsuccessful, but not ineffective.

For all the foregoing reasons, the Cdurtls that Petitioner’s trial attorneys
were not constitutionally inedttive. As such, the stadppellate court’s rejection of
Petitioner’s ineffectiveness claims was objectively reasonable.

C. “Other Acts” Evidence

Petitioner’s third and final claim chaflges the admission of prior “bad acts”
evidence at his trial. Thevidence consisted of Cheiyekeyzer Johnson’s testimony
that Petitioner sexually abuskdr for a period of ten years, beginning when she was
six years old and ending when she was sixyeams old. Petitioner asserts that Ms.
Johnson’s testimony violated his right to due process because it was virtually
impossible for him to impeach Ms. Johnson’s testimony about events that occurred
thirty-five years earlier. Petitioner alsmntends that Ms. Johnson’s testimony
violated his constitutional right to remaittesit because he wasquired to testify to
address her allegations.

The Michigan Court of Appeals concludathe basis of state law that the trial
court did not abuse its discretion by admitithe evidence. The Court of Appeals
opined that the evidence was admittedd@roper purpose, that the evidence was

relevant, and that any prejudice caused by the admission of the evidence did not

25



substantially outweigh the probative value of the evidence.

Petitioner has not citechg case law, much less af@eme Court decision, to
support his contention that the admissiorilb@d acts” evidence violated his Fifth
Amendment right to remain silent. Thet therefore rejects his Fifth Amendment
claim.

Petitioner’s additional allegians — that Ms. Johnson’s testimony violated the
protections afforded by Michigan RuleEB¥idence 403 and that the trial court failed
to determine whether the requirements ofiMgan Rule of Evidence 404(b) were met
— are not cognizable here because “fedeabkas corpus relidbes not lie for errors
of state law.” Lewis v. Jeffers, 497 U.S. 764, 780 (1990). “In conducting habeas
review, a federal court is limited toediding whether a conviction violated the
Constitution, laws, or treaseof the United StatesEstellev. McGuire, 502 U.S. 62,
68 (1991).

As for Petitioner’s due process claim,

[tihere is no clearly establisti&Supreme Court precedent which holds

that a state violates due procbgpermitting propensity evidence in the

form of other bad acts evidence.... While the Supreme Court has

addressed whether prior acts testiiyis permissible under the Federal

Rules of Evidencesee Old Chief v. United Sates, 519 U.S. 172, 117 S.

Ct. 644, 136 L. Ed.2d 574 (199Huddleston v. United States, 485 U.S.

681, 108 S. Ct. 1496, 99 L. Ed. 2d 771 (1988), it has not explicitly

addressed the issue in constitutional terms.

Bughv. Mitchell, 329 F.3d 496, 512-13 (6th Cir. 200Because there is no Supreme
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Court precedent barring the use of “lats” evidence on constitutional grounds,
Petitioner is not entitled to refien his evidentiary claim. His disagreement with the
state court’s ruling on “bad acts” evideninvolves no constitutional dimension and,
therefore, is not a cognizable claim federal habeas corpus revieBey v. Bagley,
500 F.3d 514, 523 (6th Cir. 2007).

Although an evidentiary ruling can vio&adlue process and thus warrant habeas
corpus relief if the ruling was “so egregious that it resultfed] in a denial of
fundamental fairnessBugh v. Mitchell, 329 F.3d at 512, the Supreme Court has
“defined the category of infractions ah violate ‘fundamental fairness’ very
narrowly.” Dowling v. United Sates, 493 U.S. 342, 352 (1990). And, for the
following reasons, the use of “bad actsidance in this case was not fundamentally
unfair.

In Michigan, evidence that a defendant criminal case committed another
sex offense against a minor is admissible “and may be considered for its bearing on
any matter to which it is kevant.” Mich. Comp. Laws § 768.27a(1). Ms. Johnson’s
testimony was relevant tthgw Petitioner's scheme, plan, or system of engaging in
sexual acts with minor female relatives. éxplained in more detail by the Michigan
Court of Appeals,

[tihe proper purpose of admittindpe 404(b) evidence was to show
defendant’s plan or scheme ¢aploit young girls who were closely
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related to him by using his position of trust in the family to take
advantage of them. The victim’s atestified that defendant, her father,
touched her breasts amgnitals, engaged in arsex with her, and
attempted to engage inmpke penetration. Simildy, the victim testified
that her grandfather would give Haugs and he would rub [her] back”
and that he “would touch” her “privatgeas.” The victim also circled
the genital area of a drawing duringegit examination to indicate where
defendant had touched her. She aigplained that her grandfather put
his finger in between the folds ofislon her vagina and that he “moved
[his finger] around.” The mannerwhich defendant would hug and put
his arm around the two victims and th@oceed to touch their genitals
demonstrates a common plan diame. The testimony by the victim’s
aunt that her father molested herswalevant as it teled to illustrate
that defendant’s actions were atpat a common plan or schemegee
People v. Kahley, 277 Mich. App. 182, 185, 744 N.W.2d 194 (2007)
(“Evidence of uncharged acts may bhdmissible to show that the
charged act occurred if the uncharged acts and the charged act are
sufficiently similar to support an infence that they are manifestations
of a common plan or scheme.”).

Dekeyzer, Mich. Ct. App. No. 281207, at 2.

Trial counsel, moreover, had an oppmity to elicit testimony that Cheryl

Dekeyzer Johnson was manipulative anshdnest and that her allegations were

retaliation for being eliminateds a beneficiary of her gnts’ trust. Trial counsel

also pointed out to the jury that Petitiomexs not on trial for th allegations made by

Ms. Johnson, and the triabart instructed the jury otihe proper use of “bad acts”

evidence. The Court therefarencludes that Petitioner was wiefprived of a fair trial

or due process of law by the admissiotafd acts” evidenceAlthough the evidence

was prejudicial, it was not fundamentally unfair.
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IV. CONCLUSION

The state appellate court’s rejectiorRatitioner’s claims was not contrary to
Supreme Court precedent, an unreasorggiypication of Supreme Court precedent,
or an unreasonable application of the faktabeas relief, therefore, is not warranted.
The CourtDENIES the petition for a writ of habeas corpus (Docket No. 1, filed
October 20, 2011).
V. DENIAL OF A CERTIFICATE OF APPEALABILITY

Before a habeas petitioner may appied denial or dismissal of a habeas
petition, a certificate of appealability missue. 28 U.S.C.3&253(c)(1)(A); Fed. R.
App. P. 22(b)(1). A certificate of appadllity may issue “only if the applicant has
made a substantial showing of the demBhl constitutional right.” 28 U.S.C. 8
2253(c)(2). “A petitioner satisfies this standlay demonstrating that jurists of reason
could disagree with the district court'soution of his constitutional claims or that
jurists could conclude the issues preseiatie adequate to slerve encouragement to
proceed further.”Miller-El v. Cockrell, 537 U.S. 322, 327 (2003) (citirigjack v.
McDaniel, 529 U.S. 473, 484 (2000)). Reasonable jurists could disagree with
the Court’'s assessment of Petitioner’s pgrtlaim and the related claim about trial
counsel’'s failure to object to the alleged perjury. The Court therefore grants a

certificate of appealability on those twaaiths. The Court declines to issue a
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certificate of appealability on the remainicigims, because reasonable jurists could
not conclude that those issues areqadée to deserve encouragement to proceed

further.

IT IS SO ORDERED.

S/Denise Page Hood
United States District Judge

Dated: December 4, 2013

| hereby certify that a copy of the fg@ng document was served upon counsel of
record on December 4, 2013, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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