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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TRUSTEES OF THE DETROIT
CARPENTERS FRINGE BENEFIT
FUNDS, Case No. 11-cv-14656

Plaintiffs, Paul D. Borman
United States District Judge
V.

ANDRUS ACOUSTICAL, INC.,

a Michigan Corporation, STERLING
MILLWORK, INC., a Michigan
Corporation, ALAN ANDRUS, an
individual, and MARK BOLITHO,
an individual, jointly and severally,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFFS’ MOTION
FOR ATTORNEY FEES AND COSTS (ECFE NO. 113)

The Trustees of the Detroit Carpers Fringe Benefit Funds (“the Funds” or
Plaintiffs) filed this action againsthe Defendants for unpaid fringe benefit
contributions pursuant to the EmployediRanent Income Secitly Act (‘ERISA"),

29 U.S.C. 81145, on October 2011. The Funds haseicceeded, after a long and
arduous fight, in establishing that the Dedants operated adiex egos to evade

fringe benefits due to the Funds. OoMember 27, 2017, following a four-day bench
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trial on liability and a two-dabench trial on damagesjgiCourt entered Judgment
in favor of the Funds in the amount of $1,080,543.38. (ECF No. 112.)

The Funds have filed a Motion for Atteeys’ Fees and Costs (ECF No. 113)
and the Defendants have responded seeki significant (50%) reduction in the
requested fees. (ECF No. 148). The Cbas thoroughly reviewed the briefs and
supporting materials and concludes that argbiment will not assist in resolution of
the motion. The Court therefore will decide the matter on the parties’ written
submissions pursuant to E.D. Mich. L.R. 7.1(f)(8ke also Building Service Local
47 Cleaning Contractors Pension Plan v. Grandview Raced@y.3d 1392, 1400
(6th Cir. 1995) (holding that “the districburt’s failure to conduct an evidentiary
hearing is not reversiblerer because a fee application may be decided without a
hearing”). For the reasons that falloPlaintiffs’ motion is GRANTED IN PART
AND DENIED IN PART.

l. BACKGROUND

This case involved novel alter ego facts and also involved the intricate
unraveling of Defendants’ fraudulent douliding scheme. The background of this
litigation is set forth in a number of previoOpinions and Orders of this Couiee
Trustees of Detroit Carpenters Fringe Bétiéunds v. Andrus Acoustical, Inc., et al.

No. 11-cv-14656, 2018 WL 1980656 (E.D. Mich. April 27, 20I8ustees of Detroit



Carpenters Fringe Benefit FundsAndrus Acoustical, Inc., et aNo. 11-cv-14656,

2016 WL 1125594 (E.D. Mich. March 22, 2018)yustees of Detroit Carpenters
Fringe Benefit Funds v. Andrus Acoustical, Inc., ethb. 11-cv-14656, 2014 WL
1746399 (E.D. Mich. April 30, 2014).

The Funds’ counsel (Mr. Walter Fish&as lead counsel for the Funds and is
the only attorney whose fees are beiogght) was required ttonduct an extensive
investigation into the conduct of the Deflants which included “the review of four
years of weekly timesheets, employee files, job cost logs, job payroll logs, each
company’s payroll, invoices, accounting ledgers, project contracts, project documents,
third party project documents, and emaiés well as conducting multiple “meetings
with witnesses, depositiortd witnesses, and prepag a detailed explanation and
presentation of the facts that set fortk thtertwined operations of the alter ego.”
(ECF No. 151, PIs.” Reply 3, PgID 3170Rlaintiffs’ counsel “review[ed] and
analy[zed] thousands of pages oféhsheets and accounting documentatiolal.) (
Many of these documents were introducedrduthe course of the bench trial and
Plaintiffs’ counsel’s analysis of them afaamiliarity with their content was critical to
the Plaintiffs’ case. The Court does goestion that a tremendous amount of work
was required to piece together the proofs s&e@eg/ to establish the breadth and depth

of the alter ego operation atapresent that evidence to the Courtin a comprehensive



and articulate manner. The level of detaiPlaintiffs’ counsel’s work was evident
at every stage of the litigation.

Yet Defendants raise a fair challengethe clarity and detail of Plaintiffs’
counsel’s billing records in some respectd,dor the reasons that follow, the Court
concludes that a 15% across-the-boaeduction in Plaintiffs’ fee request is
appropriate.

.  ANALYSIS

An award of attorneys’ fees to the Plaintiff Funds in this ERISA case for
delinquent fringe benefit contributions mandatory pursuant to 29 U.S.C. §
1132(g)(2):

(g) Attorney's fees and costs; awards in actions involving delinquent
contributions

(2) In any action under this subchagtgra fiduciary for or on behalf of
a plan to enforce section 1145 oithitle in which a judgment in favor
of the plan is awarded, the court shall award the plan—

* * *

(D) reasonable attorney's fesasd costs of the action, to be
paid by the defendant . . . .

29 U.S.C. §1132(g)See Cleaning Contractard6 F.3d at 1400 (“As this action was

brought pursuant to 29 U.S.C. § 1145, ara@vof reasonable attorneys’ fees is



mandated by 29 U.S.C. § 1132(g)(2)(D).”). d\iever, the award of attorneys’ fees
must be reasonable as determineder the “lodestar” approachld. at 1401. “In
applying the lodestar approach, ‘[tjhe moseful starting point . . . is the number of
hours reasonably expended on the litigatranitiplied by a reasonable hourly rate.™
Id. (quotingHensley v. Eckerhard61l U.S. 424, 433 (1983)). “There is a ‘strong
presumption’ that this lodestargfire represents a reasonable feéd. (quoting
Pennsylvania v. Delaware Valley Citizens' Council for Clean A8 U.S. 546,
(1986)).

The Funds seek an attorneys’ fee award in the amount of $480,130.66.
party seeking fees bears the burden of establishing entitlement to the amount claimed
for the work performed based on billing records and rates charged:

“To justify any award of attorneyges, the party seeking compensation

bears the burden of documenting its woi®&dnter v. Hunt Valve Cp.

510 F.3d 610, 617 (6th Cir. 2007). dfee applicant “should submit

evidence supporting the hours worked and rates claimed. Where the

documentation of hours is inadequatee . . . court may reduce the
award accordingly.Hensley v. Eckerhartt61 U.S. 424, 433, 103 S.Ct.

1933, 76 L.Ed.2d 40 (1983).

Perry v. AutoZone Stores, In624 F. App’x 370, 372 (6th Cir. 2015).

This Court is not required to conduct‘@tcountant” levehudit or engage in

! The Funds also seek costs in the amoti$8,035.12. Defendants do not challenge
the request for costs. The Court findattthe claimed costs are reasonable and will
award the full amount requested.



a “line-item review” of Plainffs’ counsel’s billing recordsHowe v. City of Akron
705 F. App’x 376, 382-83 (6th Cir. 2017) (“This Circuit has not articulated a clear
requirement that when an across-the-beatiliction to attorneys’ fees is based on
multiple factors, the court must specify hawch of the reduction is attributable to
each factor; nor do we do so today.”) (quotf@gio Right to LifeSoc., Inc. v. Ohio
Elections Comm’n590 F. App’x 597, 604-05 (6th Cir. 2014)). District courts
assessing fee requests “mustsly [] do rough justice.Howe 705 F. App’x at 382-
83 (quotingThe Northeast Ohio Coalitidior the Homeless v. Huste®B1 F.3d 686,
703 (6th Cir. 2016)) (geration in original). “This means that the court can rely on
estimates based on its ‘overall sense of a stuusted 831 F.3d at 703 (quotirfegpx
v. Vice 563 U.S. 826, 838 (2011)). “[B]ecause the district court has a superior
understanding of the litigatiofreviewing courts] afford ‘sbstantial deference’ to its
factual determinations.’ld. (quotingHensley 461 U.S. at 437) (alteration added).
Having presided over this case for six years, ruled on motions to dismiss and
for summary judgment that presented difft and novel legal issues and ultimately
conducting a four-day liability bench triahd a two-day damagéench trial, this
Court feels well situated to assess therefftat was required on Plaintiffs’ counsel’s
part to “look behind the curtain” to dive from the voluminous evidence exactly how

this alter ego scheme opersind how it resulted in spedfinarm to the Funds. The



Court draws on this “overall sense dfd{ suit” in reaching its conclusionklusted
831 F.3d at 703.

Plaintiffs’ counsel Walter Fisher hasibmitted just ovet00 pages of daily
billing records covering the entirety of his time spent on this six-year litigation,
beginning on August 8, 2011 and ending with his last entry on October 193 2017.
(Pls.” Mot. Ex. A, Nov. 30, 2017 Affidaw of Walter B. Fisher, Ex. 2, Billing
Records.) Mr. Fisher also submitted higAffidavit detailing his qualifications and
experience as counsel for the Funds for @&years. (Fisher Aff. Y 4-7, Ex. 1,
Curriculum Vitae of Walter B. Fisher.) MFisher billed all of his time in this case

at an hourly rate of $185.00, which wasll below the median rate ($269/$253) for

2 In support of their Response, Defendants submit a lengthy Declaration of Attorney
Thomas G. Kienbaum, who opines on the oeableness of Plaintiffs’ counsel’s fee
request. The Court appreciates the efftmtKienbaum expendk&in reviewing some

of the filings in this case and offering loiginion as to Mr. Fisher’s billing practices.
But, as Mr. Kienbaum notes in his Declaoa, “[tjhe Court willof course know better

than [he] what the case called for.”"GE No. 148-2, December 28, 2017 Declaration

of Thomas G. Kienbaum ] 34.) The Cduais reviewed the Kienbaum Declaration
and considered the argument and authority it presents, but in the end gives Mr.
Kienbaum’s conclusion as to the apptiaf@ reduction minimal weight — as Mr.
Kienbaum acknowledges, he lackny relevant “sense [phis] suit” and his opinions

are of limited value.

? Plaintiffs’ counsel could have, but apparently did not, include fees for the time he
spent preparing his fee requesee Auto Alliance Int'l vUnited States Customs
Service 155 F. App’x 226, 229 (6th Cir. 2005 Kserving that “[t]he district court
properly recognized that the recovery aftime spent preparing a party’s request for
attorney’s fees is legitimate”).



an attorney of his years of expnce during relevant time perio8ee, e.g2014 and
2017 Economics of Law Practice in Michig, Attorney Income and Billing Rate

Summary Report. Sedttps://www.michbar.orgite/pmrc/articles/0000151.pdf;

https://www.michbar.org/file/pmrc/articles/0000153.pdf.

Unsurprisingly, Defendants do not objeatMr. Fisher’s hourly rate, which
Defendants agree is reasonable based onHidher’'s year’s of experience and
specialized knowledge. Defdants do object, however, to the requested amount of
attorneys’ fees claimed by Mr. Fishand seek a 50% reduction in that amount.
Defendants mount three pecipal challenges to the fee request: (1) the fee was
excessive in light of the degree of sugz®btained; (2) the sheer number of hours
billed (2,595) was excessigiven counsel’s experiencacthe nature of the issues
in the case; and (3) the billing records @mtprohibited “block billing” or “vague”
entries, that provide the Court with insafént information on which to base a finding
of reasonableness. The Courllawddress the last objection first.

“The key requirement for aaward of attorney feestisat ‘[t{jhe documentation
offered in support of the hours charged ntngsdf sufficient detail and probative value
to enable the court to determine withigh degree of certainty that such hours were
actually and reasonably expendedthe prosecution of the action.limwalle v.

Reliance Medical Products, Inc515 F.3d 531, 553 (6th Cir. 2008). Vague



descriptors and string-citeduks of tasks have beepuind in certain instances to be
“insufficient billing descriptions.” Id. While the Sixth Circuit has not prohibited
block billing, it has recognized that tmsanner of billing will justify a fee reduction

in certain instances. “[B]lock billing is not per se prohibited. But, if counsel’s
block billing relies on inadequate descriptions for the work performed, the district
court may reduce the award accordingly-fowe 705 F. App’x at 383 (internal
guotation marks and citations omitted). AatoZone the Sixth Circuit upheld the
district court’s fee reduction where the billings included “more than a dozen time
entries with the bald desption “Prepare and Draftgpellee Brief,” concluding that
with such vague descriptions “it is difilt to ascertain whether counsel’s time was
reasonably expended withoutnare detailed description tife work that was done.”
AutoZone624 F. App’x at 373. And iHowe a fee reduction was upheld where there
was evidence of “many entries list[ling]string of activities using only the most
general of descriptors . . . leaving the [c]dorguess as to the tuae of each task.”
Howe 705 F. App’x at 383 (internal quotatiorarks and citatioamitted) (alterations

in original). But the Sixth Circuit alsastructs that “explicitly detailed descriptions
are not required,” and billing entries must be “read in the context of the billing
statement as a whole and in conjunctidathvthe timeline of the litigation . . . .”

Imwalle 515 F.3d at 554.



Plaintiffs’ counsel’s billing records do reflect some instances of both “vague
descriptions” and “string-cite block” billing-or example, there are a number of one-
line entries for work that in some instancesmisumed the entirety of an eight or ten
hour day or for multiple entries that comta series of tasks, some of which do not
appear on their face to fully justify the #nelaimed. In addition, although the legal
issues were novel, and the facts complexnumber of hours dedicated to “briefing”
is extensive and often tersalyplained. For example, wh preparing the Plaintiffs’
motion for partial summary judgment, Plaifs’ counsel logged the following entries

(among others):

3/05/2013/WBF: Work on brief facts. 8.00
3/06/2013/WBF: Continue working on facts for summary
judgment motion. 8.00
3/07/2013/WBF: Continue working on facts for summary
Judgment motion. 8.00
3/08/2013/WBF: Continue working on facts for summary
Judgment motion. 8.00
3/18/2013/WBF: Work on brief. 8.00
3/19/2013/WBF: Work on brief. 9.00
3/20/2013/WBF: Work on brief. 8.00

(ECF No. 113, Ex. A, Ex. 2, PgID 28%2.) By the Court’s rough calculation,
Plaintiffs’ counsel spent a total opproximately 120 hours preparing Plaintiffs’
motion for partial summary judgment. Atiugh not all entries we equally vague,

and importantly the entriek match the timeline of the litigation, as the Sixth Circuit

10



observed iMutoZonesuch “bald descriptions” makedifficult to ascertain whether
counsel’s time was reasonably expendedaevit a more detailed description of the
work that was done.” 624 F. App’x at 373imilar entries also appear in Plaintiffs’
counsel’s billing entries for preparing Hisefs in response to Defendants’ motions
for summary judgment (consuming approximately 100 hours of time) and for
preparing his reply in support of Plaintiffs’ motion for partial summary judgment
(consuming approximately 40 hours of time). (ECF No. 113, Ex. A, Ex. 2, PgID
2855-57, 2858.) While Plaintiffs’ briefgere always thorough and well organized,
and the Court does not doubt the sinceritgafnsel’s effort, it is the combination of
the total number of hours devoted to thémsks coupled with the sometimes vague
descriptions that makes it difficult for theo@t to conclude with certainty that the
time was reasonably spentiseasier to assess andh@ps accept a vague descriptor
such as “work on trial brief,” where the #fogged is some smaller increment and not
quite so “round,” for example “9/05/2014/\i#¥BWork on trial brief. 1.70.” . PgID
2868.) But multiple blocks of 8 or 9 “round” hours with such a vague descriptor
leaves too much uncertainty as to whetthe task was performed with reasonable
diligence and efficiency.

These are just some examplof the type of “vgue” billing that the Court

concludes justifies a modeastuction of 15% in this cas&imilar entries appear in

11



counsel’s records related to work on the trial brief, whichcaue 15 or 16 days on
which an entire 8 or 9 hours was accountea$dwork on findings of fact,” or “work
on trial brief, findings of fagtand conclusions of law.” Id. PgIiD 2878-80.)
Similarly, entries related to counsekgork on post-trial findings of fact and
conclusions of law reveal 7 or 8 dayswhich an entire 8 or 9 or 10 hour day was
devoted to simply “work on post trial findings$ fact and conclusions of law.1d(
PgID 2884.) Again, the Court appreciates tletail in Plaintiffs’ post trial findings,
which painstakingly set forth the relevantl testimony or admitted exhibit that
supported each individual proposed findingfa€t. It is simply too difficult,
however, to conclude from the terse dgsor that the time billed was always
reasonably spent. Certainly it would ln@acceptable to have a single entry billing
100 hours for “work on summary judgment brief,” expecting the Court to just take
counsel’'s word for it. Breaking th&00 hours down into multip terse and vague
entries does not significantly improve the ttlaof the nature of the work performed.
Similar entries appear in Plaintiffs’ coun'sddillings in the damages phase, where the
entry “work on damages reviéwr “work on findings of fact” or “work on reply facts
and conclusions” appears on multiple day$fock totals of 5-9 hours each daid. (

PgID 2889-92, 2916, 2918.)

12



These types of entries appear withited frequency ad support a modest
reduction in the requested fekess frequent but also present in Plaintiffs’ counsel’s
records are instances of string-cite block billing, marked by entries citing a string of
numerous tasks, which may or may notriskvidually descriptive, accounted for by
a single block of a significant amount of time. For example:

8/08/2016/WBF Continue work on aeages; Telephone conference
with T. Farmer regardingudit status and review of
same with Court; Telephone conference with S.
Wright's office regarding same; attempt to contact
Court and leave messagelephone conference with
auditors regarding audgsue regarding double time
for one employee; receiphd review of notice from
Court regarding new date for status conference;
notes to file and calendar regarding same; receipt and
review of phone message from S. Wright's office
regarding conflict wh new date; telephone
conference with all attorneys regarding possible
dates for status conference; drafting and preparation
of correspondence to cduwrase manager regarding
same; notes to file. 7.00

(ECF No. 113, Ex. A, Ex. 2, PgID 2896.) T@eurt is left to spculate as to the
length of the telephone conferss or the attempts to cawt the Court or the drafting
of correspondence and making notes to theditel then must square that with the 7
of hours time spent on these tasks. Assgs®asonablenesssnch an instance is
difficult.

“Courts in this circuit have reducett@ney fees on the basis of insufficient

13



billing descriptions where . . . billing res lumped together time entries under one
total so that it was impossible to detammthe amount of time spent on each task.”
Schileben v. Carpenters PemsiTrust Fund-Detroit and VicinifyNo. 14-cv-11564,
2016 WL 806707, at *10 (E.D. Mich. March 2, 2016) (internal quotation marks and
citation omitted) (applying a 20% across-tih@ard reduction to requested fee award
based on block billing format, among other reasons). Such instances of “block”
billing, not all of which are objectionablalso support the Court’s decision to apply
a modest across-the-board reduction in Plaintiffs’ counsel’s fee request.
Defendants also challentee requested fee award based upon their view of the
“success” achieved by the Plaintiffs. Pldiistset out to establish a case of alter ego
liability and they succeeded in making theireca®Vhile it is true that the Plaintiffs
initially sought to enompass a larger alter egotignthan the Court ultimately
allowed, the same core of operative faicts the fraudulent double-billing scheme and
the accounting forensics requiredexpose it, was necess#amysustain either theory.
“When claims are based on a common cafréacts or are based on related legal
theories, for the purpose of calculating attys fees they should not be treated as
distinct claims, and the cost of litigating the related claims should not be reduced.”
Imwalle, 515 F.3d at 554. The Plaintiffs rightly claim a full measure of success and

the Court finds no justification to reduceunsel’s fees on the basis of Defendants’

14



claim of “limited success.”

Finally, Defendants challenge the she@mber of hours that Plaintiffs’ counsel
expended on the case, comparing that number of hours to the much less significant
amount of time expended by one of the Defendant’s counsel. There is no comparison
to be made between the amount of effequired in this case to unearth, prove, and
explain the alter ego operation betweessth Defendants and the amount of effort
required to defend against the chargefeDdants throughout lagty reiterated their
view of the legal “misfit” between whahey characterized as traditional alter ego
liability and the fraudulent double billing attego operation that was undeniably at
play here. Comparing Mr. Farmer’s houos Mr. Fisher's hours in this case is
unhelpful, at a minimum. The Court’'s 15% across-the-board reduction sufficiently
takes into account the significant numbehotirs devoted by Plaintiffs’ counsel to
particular tasks that in some instances were insufficiently supported by detail in his
billing records.

Defendants also are critical of Plaffgi alleged refusalo discuss settlement
based on the Fund auditor’'s $250,000 unpamj&ibenefit figure that was revealed
at the summary judgment stage. But of course that figure did not include the
mandatoryprejudgment interest applied toetfinal unpaid contribution figure of

$280,928.50, which resulted in an ultimpatgment in the amount of $1,080,543.38.

15



According to Mr. Fisher’s Affidavit subitted in support of Plaintiffs’ Reply brief,
Defendants offered $60,000.to settle the casmly afterthey lost the liability phase
and then suggested they may go as high as $100,000 sometime shortly before the
commencement of the damages trial. (B@F 151, Ex. A, Jan. 4, 2018 Affidavit of
Walter B. Fisher, Jr.) At that poingjven the Court’s ruling on liability and the
mandatory nature of the provisions®1132(g), Defendant®ald easily have done
the math and appreciated that $100,000 m@sgoing to settle a case with a high
likelihood of resulting in a million dollaudgment. Indeed, this was equally obvious
at the summary judgment stage based on the Funds’ auditors $250,000 figure.
1.  CONCLUSION

The Sixth Circuit has instructed thaigiCourt is not required to conduct a line-
by-line review of billing records or suppats$ reduction with specific references to
particular billing inadequacies. Itis enoufthe Court, as ihas done here based on
its “overall sense of [the] suit,” engagesa thoughtful and thorough review of the
entirety of the challenged billing recordsdestrives to approximate “rough justice.”
The Court rejects Defendant&quest for a 50% reduction but finds that an across-
the-board reduction of 15% is appropriate in this case.

Accordingly, Plaintiffs’ Motion for Atorneys’ Fees is GRANTED IN PART

AND DENIED IN PART. The Court awardséathtiffs attorneys’ fees in the amount

16



of $408,110.93. The Court also awards costs in the amount of $8,035.12.

IT IS SO ORDERED.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: July 23, 2018
CERTIFICATE OF SERVICE
The undersigned certifies that a copytlod foregoing order was served upon each

attorney or party of record herein bgeironic means or first class U.S. mail on July
23, 2018.

s/Deborah Tofil
Case Manager
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