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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SANDRA GLOWACKI, on behalf of her
minor children, D.K.G. and D.C.G., Case No. 2:11-cv-15481

Plaintiffs,
Hon. Patrick J. Duggan

V.
Mag. Judge David R. Grand

HOWELL PUBLIC SCHOOL DISTRICT
and JOHNSON (“JAY”) MCDOWELL,
individually and in his official capacity as|a
teacher in the Howell Plib School District,

Defendants.

OPINION AND ORDER ON THE PARTIES' CROSS MOTIONS FOR
SUMMARY JUDGMENT

This case highlights a tension that éxisetween public school anti-bullying
policies and the First Amendment’s guarantee of free speech. Far from being
irreconcilable, however, this tension mergllystrates the well-established principle that
public schools must endeavor to balancapeting interests: public schools must strive
to provide a safe atmosphere conducivie#mning for all students while fostering an
environment that tolerates the expression fiéint viewpoints, eveii unpopular, so as
to equip students with the tools necessary#sticipation in a democratic society. This
delicate balancing act has led the Supreme tGduihe United State® recognize that
while the First Amendment undoubtedly apglte students in public schools, school
officials have greater authority to regulafeech than governmeuificials in other

settings.
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The events giving rise to this actioncurred on October 28010, a day that
people around the nation recognized as “Ahtllying Day.” Afteran in-class exchange,
a Howell High School teacheemoved a student from class after the student made
statements disapprovimmg homosexuality on religious grousid Plaintiffs — the student
and his younger brother — fdehis 42 U.S.C. § 1983 action against Defendants Howell
Public School District antkacher Johnson (“Jay”) McDoWasserting claims arising
under the First Amendment’'s Free Spe€tduse and the Faigenth Amendment’s
Equal Protection Clause. As relief, Plaintifisy for injunctive rikef, a declaration that
Defendants’ actions violatatie Constitution, nominal damages, and costs and fees.

After completing discovery, Plaintifisnd each Defendant separately filed a
motion for summary judgment muant to Federal Rule of Civil Procedure 56. The
parties’ cross motions for summary judgmermt piresently before the Court. The Court
has reviewed the briefs and evidence subnhitiethe parties and held a motion hearing
on April 25, 2013. For the reasons stdtedein, the Court grants Defendant School
District’'s Motion for Summarjgudgment in its entirety, gnts Plaintiffs’ Motion with
respect to the removed student’s Firstekdment claim against Defendant McDowell
but denies Plaintiffs’ Motion in all otheespects, and denies Defendant McDowell's
Motion with respect to removed student’ssFiAmendment claim against him but grants

McDowell’'s Motion in all other respects.



l. FACTUAL AND PROC EDURAL BACKGROUND
A. The Parties

Plaintiff Daniel Glowackiwas, at the time of the evenmfiving rise to this action,

a junior at Howell High Schodl.Plaintiff Sandra Glowacks Daniel’'s mother. Ms.
Glowacki also has a minor son, Plaintiff D.C.G. D.C.G., who was a fresantéowell
High School during the 2010-2011 schoolyesdill attends the school. Plaintiff D.C.G.
files this case through Ms. @backi, his next of friend.

Defendant Howell Public ool District (hereinafter “School District”) is a
Michigan public school disttt. Howell High School is opated by and located within
the School District. Defendant McDowell was and remains a teacher at Howell High.
During the 2010-2014cademic year, McDowell taught Dial's sixth hour economics
class.

B. Background Events

Members of the Howell HigBchool Gay Straight Alliance wanted to participate
in a national campaign aimed at raising aemass of the bullying of gay, lesbian,
bisexual, and transgendered youth on October 20, 2010. As such, the student group
submitted a flyer its members hoped to @ostund the high schbwith information
about Anti-Bullying Day to Principal Aarokloran. The flyer, which was ultimately

approved anglaced throughout the school, idenufi®ctober 20, 2010 as Anti-Bullying

! At the time this suit was brought, Daniehs a minor and the suit was brought on
his behalf by his mother. Since that timenighhas reached the age of majority and is
therefore substituted for his mother as a plaintiff.

2 Daniel graduated from Howell High School in 2012.
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Day and asked students and teachers to wear the color pum@tednition of the day.
Other than approving the pgogy of the flyer, the schoalid not sanction activities or
events in connectiowith Anti-Bullying Day?* (Moran Dep., Pls.’ Mot. Summ. J. Ex. 7,
at 50-52, 54:11-55:17, 55:18-23.)

Wendy Hiller, a high school teacheitivno policymaking responsibilities,
independently printed purple t-shirts forthBullying Day. Havng been moved by the
well-publicized September 22, 2010 suicafelyler Clementi, a Rutgers student whose

roommate allegedly live-streamed vidd#foClementi engaging in a non-sexual

® Anti-Bullying Day is alternatively referrem as “Spirit Day.” Plaintiffs contend
that “Spirit Day is a day in which activiséxploit the tragic suicidal deaths of
homosexual teenagerspoomote acceptance of homosdxyan the public schools.”
(Compl. § 26.) “On Spirit Day, people wisupport the acceptamof homosexuality
wear the color purple becausg[symbolizes ‘spirit’ on tle rainbow flag, a symbol for
LGBT Pride[.]” (d. 127.)

* Plaintiffs repeatedly insuate that Howell High Sclbcalled upon students to
support the homosgeal lifestyle. Gee, e.g.PIs.” Br. in Supp. of Pls.” Mot. Summ. J. 1
(“This case presents the same issues dedgdChief] Judge Rosdn 2003, wherel[,] as
here — the Court examined ‘. . . the iror@nd unfortunate, paradox of a public high
school celebrating diversityy refusing to permit the presentation to students of an
unwelcomed viewpoint on the topic of hosexuality and religion, while actively
promoting the competing view.™) (quotirtdansen v. Ann Arbor Pub. Sch393 F.
Supp. 2d 780, 782 (E.D. kh. 2003) (internal quotation marks omitted).) The Court
notes that the notion the school somehow ewdxt or endorsed hosexuality refers to
the fact that the school allowed the Gasatgfht Alliance to posthe Anti-Bullying Day
flyers around the school.

The Court also takes this oppanity to note that despitelaintiffs’ attempt to cast
this case as indistinguishable frétansen Hansenwas a “school-sponsored” speech
case governed by a distinct line of Supremar€Cprecedent and a different standard of
scrutiny than the pure studesgieech at issue herelansen 293 F. Supp. 2d at 795
(indicating that the case is properly analypedsuant to the “schbsponsored” speech
cases, specificallidazelwood School Distt v. Kuhlmeier 484 U.S. 260, 108 S. Ct. 562
(1988)). For more on thidistinction, see note Mfra.
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homosexual encounter, Hiller ptau purple t-shirts witthe slogan “Tyler's Army” on
the front and “Fighting EviWith Kindness” on the back.(Hiller Dep., Sch. Dist.’s Mot.
Summ. J. Ex. 6, at 9:1-3, 9:10-14.) Hiltaought that the t-shirts aligned nicely with
Anti-Bullying Day, explaininghat the Clementi tragedy was “not . . . really about[]”
homosexuality, but “was rdglabout bullying[.]” (d. at 13:23-25.) Because the t-shirts
were intended only to makestatement against bullying, Hiller did not consider the shirts
controversial. Id. at 16:11-13.) She sold some t-shat cost to students and teachers
who asked for them.Id. at 14.) Principal Moran was natvare of the Tyler's Army t-
shirts until after the events gng rise to this action took plac (Moran Dep., Pls.” Mot.
Summ. J. Ex. 7, at 53:1-5.)
C. Events Giving Rise to the Instant Action

McDowell wore a purple Tyler's Army ghirt to school on Anti-Bullying Day.
(McDowell Dep., Sch. Dist.’'s Mot. Summ. Bx. 7, at 145:24-146:1.) Before
proceeding with his lesson plans that ddgDowell engaged his students in a brief
discussion about bullying and showed a shiml¢o about an individual who committed
suicide as a result of being bullidde to his sexual orientationd(at 148:12-14,
144:16-21.) This presenitan caused no problems until Mcell’'s sixth hour class.
(Id. at 144:22-25))

As students began filtering into McDowslleconomics class, McDowell noticed a

female student wearing a Confederate flaltytngckle and asked that she remove lid. (

> Prior to Anti-Bullying Day, Hiller had t same slogans printed on a black t-shirt
and wore the shirt to school. (Hiller Dep.hSbist.’s Mot. Summ. J. EX. 6, at 9:1-14.)
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at 149:12-20.) Daniel, who arrived to clas$itte late,” witnessedhis interaction.
(Daniel Dep., Pls.” Mot. Summ. Ex. 1, at 58:9-11.) Fromighpoint forward, the events
in question become muddledtag participants and witnesdesve different versions.
During his deposition, Danigéstified that after the student removed her belt
buckle, class began and McDowell “startegxplain about Tyler's Army, his purple
shirt, what it represented and what it meantd. &t 58:14-15.) At this time, Daniel
“calmly raised [his] hand” and asked McDowety the female student could not wear a
Confederate flag belt when students andhiteesccould wear purple shirts and display
rainbow flags. Id. at 58:16-19; McDowell Dep., McDowes Mot. Summ. J. Ex B, at
153:23-24.) McDowell respaied by explaining “the difference in symbolism between
the Confederate flag and the rainbow flagMcDowell Dep., McDowell's Mot. Summ.
J. Ex B, at 154:1-2.) According to Danitfjs explanation includestatements “that the
[Clonfederate flag represented [the] hanging alashing of [African Americans], [] that
it wasn’t allowed in his classroom[,] [a]ndathit was discrimination against blacks].]”
(Daniel Dep., Pls.” Mot. Sumnd. Ex. 1, at 58:21-24.) Daalithen apparently voiced his
concern that the purple shirts discriminated against Cattfolics.at 58:24-59:1.)
McDowell testified that after providing ¢éhsymbolism explanation Daniel said “I
don’t accept gays.” (McDowell Dep., McDowell's Mot. Summ. J. Ex B, at 154:16.)
According to McDowell, he toldaniel that he could notgdhat in class, to which

Daniel responded “I don’t accegays because I'm Catholic.'ld( at 154:23-155:2.) Ina

® The Court uses the modifier “appareithecause the affidavits of two student-
witnesses relied upon by Plaiifdimake no mention of this.
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written statement concerning athtranspired in his classym, McDowell indicated that
he conveyed t®aniel that it was fine if Daniel’seligion was opposed to homosexuality
but that saying such things was inappraiin a classroom setting. (McDowell
Statement, Pls.” Mot. Summ. J. Ex. BAcDowell admits that he became emotional
during this discussion but tdeo illustrate the statemes inappropriate nature by
analogy. [d.) McDowell explained that one canrsaty “| don’t accept gays” any more
than one can say “I don't accept blacksld.X McDowell “then asked [Daniel] if he
accepted gays or not. [Dabljisaid he did not.” Id.) At this point, “[McDowell] threw
[Daniel] out of class and wrote upeferral for unacceptable behaviorfd.y At this
point, another stuchk asked, “I don’t accept gagsther[,] can | leave[?]” Id.)

McDowell said yes. I¢.)

In a slightly modified versin of events, Plaintiffs relgn the affidavits of two
students in the classroom. Danielle KollatafBdavit indicates that “[a]s Mr. McDowell
was getting ready to show the movie clip oti-aallying, Daniel [Jraised his hand and
said that it was against hidiggon to accept gays.” (Kolta Aff., Pls.” Mot. Summ. J.

Ex. 3, at 2.) Then, “Mr. McDowktold Daniel that if he didhot accept gays to get out of
his class.” [d.) Brandon Szuch’s affidavit exptes that after “Mr. McDowell started
talking about gay rights and how gays are rihsinated against[,pan [] said it was

against his religion to be gdy(Szuch Aff., Pls.” Mot. SummJ. Ex. 2, at 1.) After

Daniel said this, “Mr. McDowellooked at him and asked if he supported gays. Dan said

no, it was against his religion.1d()



After Daniel and the other student ddpd, those remaining in the classroom
asked “why [McDowell] had thrown them band why didn’t they have free speech.”
(McDowell Statement, Pls.” Mot. Summ.E. 5.) McDowell “explained that a student
cannot voice an opinion that creates anoamortable learning environment for another
student.” (d.)

As a result of the above-described intémat the School District conducted an
investigation. Although Daniel was removiedm class, all recordf any discipline was
removed from Daniel’s filand he was placed in another economics class by parental
request. The School District did, however, issue McDowell a reprimand. The written
reprimand provided that MDowell “disciplined two students for holding and stating
personal beliefs, to whicyou disagree. You disciplinedetim in anger under the guise of
harassmenandbullying because you opposed their redigg belief and were offended by
it. The students were causing disruption to the educatial process.” (10/25/2010
Memo., Pls.” Mot. Summ J. Ex. 11, at 1 (@masis in original).) The reprimand further
indicated that McDowell “discipline[d] two stlents who told you thalhey do not accept
gays due to their religion. After a failure gétting one student to recant, you engaged in
an unsupported snapispension, ratherah allow the student his beliefs.fd(at 2.)

The reprimand opined that Mdowell “modeled oppression dnntolerance of student
opinion . . . This could be construed aacteer-to-student bullying; ironic of the Anti-
Bullying Day intent.” {d.) The School District suspended McDowell for one day
without pay and ordered McDowell to parpiate in First Amendment trainingld()

After McDowell filed a grievance, the Schdbistrict reduced the sations and replaced
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the initial reprimand with a far tamer on€&he replacement provided: “You are receiving
a written reprimand after an investigation iatoincident that oceted in your classroom
substantiated that you dispkd a serious lack of predsionalism when you slammed
your door, raised your voice and attemptediszipline students for their beliefs. These
actions were in violation of District poles and guidelines.”10/25/2010 Letter, PIs.’
Mot. Summ. J. Ex. 12.)

D. Plaintiffs’ Complaint

On December 14, 2011, Maifs instituted this action against the Howell Public
School District and Jay McDowell, suedhis individual and offial capacities, pursuant
to 42 U.S.C. 88 1983 and 1988 for Defendaniblation of Plaintiffs’ rights under the
First and Fourteenth Amendntsn Specifically, Daniel alleges Defendants violated his
rights to freedom of speech and equal prtaeeovhile D.C.G. asses that the events
giving rise to his brother’slaims have chilled the exesei of his First Amendment
rights. (Compl. 11 67-69, 77-84, 70.) Pldistseek injunctive relief, a declaration that
Defendants acted unconstitutionally, nominal damaaya$ costs and fees.

On November 15, 2012, after havingrgaeted discovery, Plaintiffs and each
Defendant separately filed mens for summary judgment puant to Federal Rule of
Civil Procedure 56. On November 30, 20t American Civil Lberties Union and the
American Civil Liberties Union Fund of Mhigan (collectively, the “ACLU”) filed a
Motion for Leave to FileAmicus CuriaeBrief, which this Court granted in an Opinion
and Order dated March 5, 201Bhis matter is presently befthe Court on the parties’

cross motions for summary judgment.



Il STANDARD OF REVIEW

Federal Rule of Civil Procedure 56 ingttsicourts to “grant summary judgment if
the movant shows that therenis genuine dispute as to amaterial fact and the movant
is entitled to judgment as a matter of lawséd. R. Civ. P. 56(a) (2012). A court
assessing the appropriateness of summary jedgasks “whether the evidence presents
a sufficient disagreement to require submissioa jiry or whether iis so one-sided that
one party must prevail asmatter of law.”Amway Distributors Benefits Ass'n v.
Northfield Ins. Cq 323 F.3d 386, 390 (6th Cir. 2003) (quotigderson v. Liberty
Lobby, Inc, 477 U.S. 242, 251-52, 1@& Ct. 2505, 2512 (1986)).

The initial burden oproving the absence of a gemel dispute rests with the
movant,Celotex Corp. v. Catretd77 U.S. 317106 S. Ct. 2548 (1986), who “must
support the assertion by: (A) citing to particyparts of materials in the record...; or (B)
showing that the materials cited do not elssalthe absence or presence of a genuine
dispute, or that an adverse party carproduce admissible evidence to support the
fact[,]” Fed. R. Civ. P. 56(c)(1)(A)-(B).While this inquiry requires the Court to
construe factual disputes, and the inferenceetirom, in the lighinost favorable to the
non-moving party, only dispes over facts that might affect the outcome of the suit
preclude the entry of summary judgme@elotex 477 U.S. at 324, 106 S. Ct. at 2553;
Anderson477 U.S. at 248, 106 S. Ct. at 2510.

If the moving party discharges their initlarden using the materials specified in
Federal Rule of Civil Procedure 56(c), thedmn of defeating summary judgment shifts

to the non-movant who must point to specifiaterial facts — beyond the pleadings or
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mere allegation — which give risedaayenuine issue of law for triaAnderson477 U.S.
at 256, 106 S. Ct. at 2514. A mere scintifaevidence supporting the non-movant’s
claim will not prevensummary judgment; rathethere must be evidea on which a jury
could reasonably find for the non-movaitirsch v. CSX Transp., In®G56 F.3d 359,
362 (6th Cir. 2011).

Moreover, if, “after adequate time fdiscovery and upon motion,” the non-
movant “fails to make a showing sufficiantestablish the exisnce of an element
essential to that party’s capahd on which thgparty will bear the burden of proof at
trial[,]” a court should enter summajydgment in favor of the moving partyCelotex
477 U.S. at 322, 106 S. Ct. at 2552. Whes dlccurs, “there can be ‘no genuine issue as
to any material fact,” since a complete failofgoroof concerning an essential element of
the nonmoving party’s case necessarityders all other facts immateriallt. 477 U.S.
at 323, 106 S. Ct. at 2552 hus, if the non-movant does not support the elements of a
claim or defense, the moving party is tided to judgment as a matter of law.”

Courts evaluate cross motions for summadgment under the same standatd.
Quinta Corp. v. Hedland Props., L.L.G.603 F.3d 327, 335 (6th Cir. 2010) (citiBgck
v. City of Cleveland390 F.3d 912, 917 (64Gir. 2004)). When fackwith cross motions
for summary judgment, each motioreisamined on its own meritdd.

[ll.  ANALYSIS

In light of the various @ims asserted in the instaction and the necessity of

determining whether a constitutional injury swasited upon Plairfts before reaching

the issues of qualified immunity and mupiai liability, the Courtanalyzes the First
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Amendment claims against McDowell befoddeessing whether qualified immunity is
available as a defense and whether the Sdbistrdict should be heltb account for any
constitutional violation. Plaintiffs’ claimarising under thedurteenth Amendment’s
Equal Protection Clause are addressed last.

A. FIRST AMENDMENT CLAIMS

1. Applicable Standard

The First Amendment embodies a nal commitment to “robust political
debate[,]’"Hustler Magazine v. Falwel85 U.S. 46, 51, 108 S. Ct. 876, §1988),
providing, in pertinent parthat “Congress shall make no law . . . abridging the freedom
of speech,” U.S. Const. ame |. The First Amendmeimias been incorporated and
therefore applies to the States by virtdieghe Fourteenth Amendment’'s Due Process
Clause.See, e.gGitlow v. New York268 U.S. 652, 666, 4S. Ct. 625, 630 (1925)
(assuming that “freedom of speech . . . ichlis] protected by the First Amendment
from abridgment by Congress — [is] amongfilnedamental personal rights and ‘liberties’
protected by the due process clause efffburteenth Amendment from impairment by
the States”).

As the Seventh Circuit has explained, “&erwhich forbids any class of remarks,
however narrowly definednd whatever the justification,ljadges] free speech. But that
observation is the begimg of the constitutional atysis, not the end.Nuxoll v.

Indiana Prairie Sch. Dist. No. 20423 F.3d 668, 674 (7th CR008). Thus, while the
First Amendment’s text appears absolutgh§ number of restetions on freedom of

speech that have survived congtdnal challenge is legion.1d. The answer to whether
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a particular speech restriction abridges fresesp regularly turns aime nature of the
forum in which anndividual speaksHansen v. Ann Awor Pub. Schs293 F. Supp. 2d
780, 792-93 (E.D. Mich. 2003) (citimgornelius v. NAACP Legal Def. & Educ. Fynd
473 U.S. 788, 800, 105 S..3439, 3448 (1985)). This mecause the nature of the
forum dictates the standard courts gpplevaluating whether a speech regulation
survives legal scrutiny.

In this case, the speech occurred within the confines of a public high school
classroom. Surely, “studentio not ‘shed their constitutional rights to freedom of
speech or expression at the schoolhouse gatéofse v. Frederick551 U.S. 393, 396,
127 S. Ct. 2618, 2621 (2007) (quotifigker v. Des Moines Indep. Cmty. Sch. D&93
U.S. 503, 506, 89 S. Ct. 73836 (1969)). Notwithstandingithbold declaration, the
Supreme Court has clearly explad that “the constitutionalgints of students in public
school are not automatically extensive with the rights @fdults in other settings.”
Bethel Sch. Dist. No. 403 v. Fraséi78 U.S. 675, 682, 106 St. 3159, 3164 (1986).
Instead, the constitutional rights of studentsiSibe ‘applied in light of the special
characteristics of the kool environment[.]” Morse 551 U.S. at 397,27 S. Ct. at 2621
(quotingHazelwood Sch. Dist. v. Kuhimeidi84 U.S. 260, 266, 108 S. Ct. 562, 567
(1988) (quotingTinker, 393 U.S. at 506, 89. Ct. at 736)).

When it comes to pure student speetlth as the speech at issue héngker

provides the framework forsaessing whether a particutgreech restriction comports
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with the constitutional guantee of free speechPursuant tdinker, public schools
possess authority to regulate student exprasshen speech “substantial[ly] disrupt[s]”
school activities or “impinge[s]pon the rights of other student8.Tinker, 393 U.S. at
514, 89 S. Ct. at 740. betermining whether a regulation interferes with the rights of
other students, courts must ensure that sabificlals target truly harassing speech, not
mere expressions of unpopular opiniong #re policies must not discriminate on the
basis of student viewpointSee, e.gR.A.V. v. City of St. Paub05 U.S. 377, 391, 112
S. Ct. 2538, 2547 (1992) (“The First Amendrnhdaes not permit [state actors] to impose
special prohibitions on those speaker®weRpress views on disfavored subjects.”);
Nuxoll, 523 F.3d at 676 (Rovner, J., concurring)iiker straight-forwardly tells us that,
in order for school officials teustify prohibition of a partiglar expression of opinion,
they must be able to showattthis ‘action was caused bpmething more than a mere
desire to avoid the discomrfaand unpleasantness thavays accompany an unpopular

viewpoint.”) (quotingTinker, 393 U.S. at 509, 89 S. Ct. at 738).

’ During the motion hearing, the School Bistts counsel suggested that this case
would be more approiely analyzed undétazelwood School District v. Kuhlmejer
484 U.S. 260, 108 &t. 562 (1988) . Kuhlmeierinvolved a high school principal’s
decision to excise two pages from a studewspaper published in connection with a
journalism class. TénCourt distinguisheuhlmeierfrom Tinkerexplaining thafinker
addressed pure student speech whdfehsmeierinvolved students’ expressive
activities in a school-sponsored forumal., 404 U.S. at 270-71, 108 S. Ct. at 569-70
When student speech is or appears to besped or endorsdyy the school, school
officials have more authorityp regulate that speechd., 404 U.S. at 271, 108 S. Ct. at
570. The speech at issue in this cases s fall within the category of school-
sponsored speech akdhmeieris therefore inapplicable.

® While not relevant to the instant digp, schools may also restrict student
“speech that can reasonably be regdrds encouraging illegal drug uséforse v.
Frederick 551 U.S. 393, 397, 125. Ct. 2618, 2622 (2007).
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2. Did McDowell Violate Daniel’'s First Amendment Rights?
a. Was Daniel’'s Speech Protected?

As explained immediately above, schaathorities may regulate student speech if
it “impinge[s] upon the rights of other studsi}’ or “substantially] disrupt[s]” school
activities. Tinker, 393 U.S. at 514, 89 S. Ct. at 740. The Court finds that Daniel's
comments did neither and that his Anti-Budly Day speech was therefore protected by
the First Amendment’s Free Speech Clause.

I Impinging upon the Rights of Other Students

McDowell argues that Daniel’'s speewis not protected because Daniel’s
statement “l don’t accept gays” was a “bullyistatement[]” that intruded upon the rights
of at least one homosexual student in his classfogkicDowell’s Br. in Supp. of
McDowell’'s Mot. Summ. J. 5-7; McDowell [pe, McDowell's Mot. Summ. J. Ex. B, at
80:9-12 (“In my opinion, Daniel Glowackaying ‘I do not accept gays’ would cause
students to possibly fear for their persosetiety and definitely falls under personal
degradation to not accept a group of people I)ihtruded upon at least one student’s
rights because McDowell “suspected there vggrg students in the classroom[,]” “felt
[Daniel]’'s statement was a form of threathe other students[,]” interpreted Daniel's
speech to constitute “a bullying remark[,]” and because “[o]ther students felt upset by the

comment made by [Daniel.]’ld. at 8 (citing depason testimony).)

® McDowell also contends that the speegls not protecteblecause “[P]laintiff
did not insert ‘religion’ into the discussiamtil after he made the bullying statement.”
(McDowell's Br. in Supp. of McDowell's MotSumm. J. 6.) The Coufinds this line of
argument unpersuasive as student speech is protected regardless of whether or not such
speech is religiusly motivated.
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While the Court certainly recognizestrschools are empowered to regulate
speech to prevent students from invading the rights of other studemsle‘p® not have
a legal right to prevent criticism of their béieor for that matter their way of life.”
Nuxoll, 523 F.3d at 672 (citinB.A.V, 505 U.S. at 394, 112 S. Ct. at 2549 Bods V.
Barry, 485 U.S. 312, 321, 108 S. Ct. 1157, 1:683(1988)). Relatedly, a “[l]isteners’
reaction to speech is not a content-neutral basis for regulaftansyth Cnty. v.
Nationalist Movemen&50 U.S. 123, 134, 112 S..@B895, 2404 (1992) (citations
omitted). While a student or perhaps selvstiadents may have been upset or offended
by Daniel’'s remarks, Tinker straight-forwardly tells us thaih order for school officials
to justify prohibitian of a particular expressi of opinion, they mugie able to show that
this ‘action was caused by something more thamere desire to avoid the discomfort
and unpleasantness that always aquamy an unpopulariewpoint.” Nuxoll, 523 F.3d
at 676 (Rovner, J., concurring) (quotifhignker, 393 U.S. at 509, 89. Ct. at 739).

Simply put, the law does “not establisigeneralized ‘hurt feelings’ defense to a high
school’s violation of the First Anmelment rights of its students[.]Zamecnik v. Indian
Prairie Sch. Dist. No. 20436 F.3d 874, 87{7th Cir. 2011).

Perhaps recognizing the thi@ed on which his impinging upon the rights of others
argument hangs, McDowell attempts to distingw@gtistrict court case which held that a
student’s anti-gay t-shirt didot impinge upon the rights other students by suggesting
that if the words had beepaken as opposed to merelyitten on a t-shirt, the outcome
would have been different. (McDowell’'s Bn Supp. of McDowell's Mot. Summ. J. 7

(discussingNixon v. N. Local Sch. Dist. Bd. of EQU&83 F. Supp. 2d. 965, 974 (S.D.
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Ohio 2005).) The Court is not persuaded. Theu@adoes not believe that Daniel’s
comments, addressed as they were t®Meell during a classroom discussion initiated
by McDowell, impinged upon the rights afly individual student. In fact, asiixon
McDowell “point[s] to no authority interpretg what ‘invasion on the rights of others’
really entails.” 383 F. Supp. 2d. at 974. Language fforkerimplies that some sort of
threat or direct confrontation is a necessagdmate. In holding that students had a right
to wear black armbands as a sign of @sbagainst the hostilities in Vietnam, theker
Court explained there was “no evidence . .tyaoor nascent, . . . of collision with the
rights of other students be secure and to be let aloheTinker, 393 U.S. at 508, 89 S.

Ct. at 738 (emphasis added).

There is no indication from the evidertoere that the negative comments Daniel
made about homosexuality threatened, named, or targeted a particular individual or, for
that matter, that Daniel evéamew that there was a homosexual student in his economics
class. (McDowell Dep., McDowlles Mot. Summ. J. Ex. B, at 80:13-17.) Given that the
speech did not identify particular studentsdtiack but simply expressed a general
opinion — albeit one that someay have found offensive — dhne topic of homosexuality,
the Court finds that Daniel's expressivanduct did not impinge upon the rights of other
students.See generallfEmily G. WaldmanA Post-Morse Framework for Students’
Potentially Hurtfu Speech (Religious and Otherwisgy J.L & Educ. 463, 468-69, 499-
503 (2008) (suggesting a framework for gaalg potentially hurtful student speech by
asking whether the speech was directed attecpkar individual, and if not, assessing the

impact of such speech on the educational perdmce of students hearing the speech).
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. SubstantiaDisruption

The Court is also not persuaded byevell’'s argument that Daniel’s speech
was unprotected because it caused a subdtdrstiaption. (McDowell’s Br. in Supp. of
McDowell’'s Mot. Summ. J. 10.) While legal thority suggests that “[s]chool authorities
are entitled to exercise discretion in deteing when student gech crosses the line
between hurt feelings and stdostial disruption of the eduttanal mission, because they
have relevant knowledge of angpensibility for the consequences[Jamecnik 636
F.3d at 877-78, McDowell made inaccuratessessment of whether Daniel’s speech
crossed that line.

McDowell offers two pieces of evidencesapport of this gbstantial disruption
argument: (1) Daniel apologized for disruptrigss the day after the incident; and (2)
“another student beliedene could get out of classsalby joining the plaintiff's
opinion.” (McDowell’s Br. in Supp. of Mdowell's Mot. Summ. J10.) Even assuming
this evidence shows that Danietemarks caused a disruptidnnkerrequires a material
and substantiaisruption with school activities. 393 &l.at 514, 5089 S. Ct. at 740,
738. A material and substantial disruptfomght include a decline in students’ test
scores, an upsurge in truancy, or other symptoms of a sick schatdjijecnik 636 F.3d
at 876. There is simply no evidence thaisguption of this magnitude occurred.

Having rejected both of McDowell’'s argemts, the Court finds that Daniel
engaged in protected conduct under the First Amendment.

b. Did a First Amendment Violation Occur?
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In light of the finding that Daniel’s spele was protected, the Court further finds
that McDowell engaged in ipermissible viewpoint-basetiscrimination and therefore
violated Daniel's First Amendment rights.

“[V]iewpoint-specific speech restrictiorage an egregious violation of the First
Amendment.” Castorina v. Madison Cnty. Sch. B#46 F.3d 536,40 (6th Cir. 2001)
(citing Rosenberger v. Rector & Visitors of the Univ. of,\8d5 U.S. 819, 829, 115 S.
Ct. 2510, 2516 (1995) aRlA.V, 505 U.S. at 391, 112 S. Ct. at 2547). Viewpoint-based
restrictions are also antithesil to the educational missiondiblic high schools. As
emphasized by th&nker Court and other courts, “studsrienefit when school officials
provide an environment whetigey can openly gxess their diverging viewpoints and
when they learn to toleratke opinions of others.Barber v. Dearborn Pub. Sch&£86
F. Supp. 2d 847, 85&.D. Mich. 2003)see also id(“It is incumbent upon the school,
the parents, the students, and the communityto work togetheso that divergent
viewpoints, whether they mdge political, religious, or social, may be expressed in a
civilized and respectful manner.”) (quoti@pambers v. Babbijtl45 F. Supp. 2d 1068,
1073 (D. Minn. 2001). Certainly, “[m]aintaining a school community of tolerance
includes the tolerance of evére most intolerant or disagreeable viewpoints.”
Chambers145 F. Supp. 2d at 1073.

McDowell admitted to reacting emotionallypon hearing Daniel utter the words
“I don’t accept gays.” (McDowell Statemeits.” Mot. Summ. J. Ex. 5.) McDowell
further admitted that he “threw” Danielt of class after Dael responded to

McDowell's question of whether or not laecepted gays in the negativéd.)
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Moreover, McDowell permitted a second student to leave class when that student
indicated that he also ditbt support homosexualityld() This evidencewhen coupled
with the lack of evidentiargupport for McDowell's arguments that Daniel impinged
upon the rights of other students and cawssdbstantial disruption, supports the
contention that McDowell’s decision to remobaniel from the classroom was primarily
motivated by his disagreement with Dargalpinion on homosexuality. “When the
government targets not the subject matter planticular views taken by speakers on a
subject, the violation of the First Aendment is all the more blatantRosenberger515
U.S. at 829, 115 S. Ct. at 2516. Accoghn the Court finds that McDowell violated
Daniel’s First Amendment rights.

3. Is McDowell Entitled to Qualified Immunity?

McDowell argues that he is entitled toadjied immunity with respect to his
decision to remove Daniel from class. ddowell’s Br. in Supp. of McDowell's Mot.
Summ. J. 5.) Plaintiffs predictably disagrderior to engaging in a qualified immunity
analysis, the Court finds it necessary to addrcertain arguments made by the parties.
a. Individual-Capacity and Official- Capacity Actions

Plaintiffs argue that because McDowelkised in his official capacity, qualified
immunity does not apply. (Pls.” Resp.MzDowell's Mot. Summ. J. 10.) Plaintiffs
seemingly ignore that they named McDowelbagefendant in both his individual and
official capacities. Plaintiffs’ argumentsggest that they misapprehend the distinction

between official- and inglidual-capacity actions.
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Qualified immunity protects officials fro monetary damages in their individual
capacities only and cannot be the basis femtisal of an official capacity suiGee, e.g.
Garcia v. Dykstra260 F. App’x 887, 895 (6th CirOR8). Thus, to the extent McDowell
is sued in his official cagxity, Plaintiffs are correct & qualified immunity does not
apply. (Pls.” Resp. to McDowell's Mot. Sumt.10.) What Plairitis fail to recognize,
however, is that naming McDowell in his officiedpacity is redundant in a suit that also
names the School District as a defend&#e, e.gBriner v. City of Ontarip370 F.
App’x 682, 699 (6th Cir. 201Q)'An official capacity suit isjn all respects other than
name, to be treated as a fgainst the entity.”) (internal gtation marks and alterations
omitted);Moore v. City of Harriman272 F.3d 769, 776 (6tbir. 2001) (en banc) (“[A]
Suit against a state official s or her official capacity isot a suit against the official
but rather a suit against the official’s office. as such, it is no different from a suit
against the State itself.”) (quotivdill v. Mich. Dep’t of State Policel91 U.S. 58, 71,
109 S. Ct. 2304, 2312 (1989)Because the claims against McDowell in his official
capacity are in actuality claims against Defant School District, the Court dismisses
McDowell from this suit in his official capacity-aith Baptist Church v. Waterford
Twp, No. 10-1406, 2013 U.S. App. LEXI®BI34, at *14 (6tICir. Apr. 11, 2013)
(unpublished) (explaining that the districtuct properly dismissed the official-capacity
Suit against a township’s prosecuting attorbegause the township, the real party in
interest, was already a defendant in the lawsuit).

b. Monetary Relief and Equitable Remedies
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An official’s qualified immunity does ngireclude injunctive or declaratory relief.
See Smith v. Leig07 F. App’x 918, 930 (6th Cir. 2Q) (“[A] court could award both
declaratory and injunctive relief in an axctiagainst a defendapitotected by qualified
immunity.”); Collyer v. Darling 98 F.3d 211, 222 (6th Cir. 1996) (“[IJmmunity only
precludes claims for monetafiamages against officials their individual capacities,
and not claims for injunctive or declaratagfief.”). Because McDowell remains in this
action in his individual capacity, he may assequalified immunity defense with respect
to any monetary damages Plaintiffs seek from him.
C. Qualified Immunity Analysis

The doctrine of qualified immunity shés “government officials performing
discretionary functions [] from liability focivil damages insofaas their conduct does
not violate clearly establistestatutory or constitutional rights of which a reasonable
person would know."Harlow v. Fitzgerald 457 U.S. 800, 818,02 S. Ct. 2727, 2738
(1982). For many years, courts follava sequential approach, holding that a
“defendant enjoys qualifiednmunity on summary judgment unless the facts alleged and
evidence produced, wherewed in the light most favorébto plaintiff, would permit a
reasonable juror to find thgtt) the defendant violatedcanstitutional right; and (2) the
right was clearly establishedJefferson v. Lewj$94 F.3d 454, 459 (6th Cir. 2010)
(citations and internal quotation marks ondjte Subsequent to the Supreme Court’s
decision inPearson v. Callaharb55 U.S. 223, 227, 129 S..@08, 813 (2009), courts no
longer must address these sequentially. &atlourts may exercise their discretion to

decide “which of the two prorsgof the qualified immunity atysis should be addressed
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first in light of the circumstances the particular case at handJéfferson594 F.3d at
460 (citingPearson 555 U.S. at 236, 129 S. Ct. at 818).

The Court has already engaged in the firquiry, finding that McDowell violated
Daniel’s First Amendment rights. The@t must now inquire as to whether the
constitutional right in questionas clearly establishedscarbrough v. Morgan Cnty. Bd.
of Educ, 470 F.3d 250, 263 (6th CR006). In order to assert a violation of a “clearly
established” right and defeatqualified immunity defensét]he contours of the right
must be sufficiently clear that a reasonaidfecial would understand that what he is
doing violates that right.’/Anderson v. Creightqr183 U.S. 635, 640, 107 S. Ct. 3034,
3039 (1987). In other words, “in light of the pre-existing law the unlawfulness must be
apparent.”ld. The Court utilizes an “objectiveasonableness” standard to determine
whether a government official would beliethat a right is clearly establishe@andul v.
Larion, 119 F.3d 1250, 125@th Cir. 1997) (citation omitth. This test “focuses on
whether an official, given the facts thaetbfficial knew or reasonably should have
known about the situationhsuld have known that his jplarticular conduct would not
pass scrutiny when applied to the lawd. (quotation omitted).

Plaintiffs argue that Daniel’'s “righo engage in expression of speech and
religious viewpoint to respono a teacher’s inquiry wasearly established on October[]
20, 2010.” (Pls.” Resp. tlcDowell’'s Mot. Summ. J. 10 (citations omitted).) McDowell
argues that a reasonable person would not kiaeen that the conduct at issue would
violate Daniel’s First Amendment rights. ¢Rowell’s Br. in Supp. of McDowell's Mot.

Summ. J. 7.) In support of this position, McDowell points to the following facts: (1) he
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received no First Amendment training buthraceived training opreventing bullying;
(2) he felt he was losing control of thesgaoom; (3) he interpreted Daniel’'s comments
to be threatening and derogatory bullying remaparticularly since there was at least
one homosexual student in tblassroom; and (4) that ti@ersection between student
free speech rights and anti-harasshpaticies is complicated.Id. at 8 (citing deposition
testimony).)

As the authorities cited in this Opiniamd Order demonstrate, there can be no
serious question that Daniel’s free sperghts were the subgt of well-known and
well-developed law o®ctober 20, 2010Tinker, decided in 1969, clearly delineates the
point at which school oftials may intercede uporustent speech. Applying the
objective reasonableness standard, a reasotedather should have known that the
words spoken by Daniel amounted to prigdcspeech. That McDowell subjectively
believed Daniel’s remarks interfered witte rights of other students and were
substantially disruptive does not make it & a reasonable teacher, McDowell should
have known that Daniel's pmdtted speech could not servelas basis for discipline or
as the basis for believing a Scha@strict policy was violatedCf. Sandul119 F.3d at
1256 (holding that a police officer could notveehad probable cause that an individual
violated the city’s disorderly conduct ordinances because his actions were protected by
the First Amendment).

With respect to McDowell’s position thgtialified immunityis appropriate
because of the tension between pure stusjgech rights and anti-bullying policies, the

Court notes that public officials are expstto be aware of the state of clearly
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established law governing theirratuct. In this vein, the Sixth Circuit has indicated that
“state employees may not redyn their ignorance of even theost esoteric aspects of the
law to deny individuals #ir [constitutional] rights.”Sandu) 119 F.3d at 1256 (citations
and internal quotation marks oieit) (alteration in original).

In sum, because the undisputed matdaetis establish that McDowell should
have understood that his conduct was unlgwie is not entitledo qualified immunity
with respect to Plaintiffs’ iguest for nominal damages.

4. Is the School District Liablefor the Constitutional Injury?
a. Constitutional Challenge t&chool District Policies

In seeking summary judgmemlaintiffs argue that the “School District’s free
speech restriction[,] both facially and as appfiéd [Daniel]’s expressive conduct on
October 20, 2010,” violated Daniel’s riglgarsuant to the Free 8gch Clause of the
First Amendment. (PIs.” Br. in $p. of Pls.” Mot. Summ. J. 17 Plaintiffs further
contend that “the School District’s free speeestriction has a chilling effect on Plaintiff
D.C.G.’s free speech rights.’ld()

The Plaintiffs’ reference to the School Dist's “free speech restriction” appears
to refer to two policies both of which permitthestriction of speeclhen it rises to the
level of bullying. School arbullying policies highlight “the very real tension between
anti-harassment laws ancetonstitution’s guarantex freedom of speech.Zamecnik

636 F.3d at 877 (quotingaxe v. State College Area Sch. D40 F.3d 200, 209 (3d

19 At the motion hearing, Plaintiffs’ cosrl acknowledged that the “as applied”
challenge is better understood ddanell claim. As such, the Court does not address the
“as applied” challenge.
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Cir. 2001)). In spite of this tension, studepeech may be regulated if it comports with
Tinker. Thus, well-crafted anti-bullying poligeare constitutionally permissible when
they focus on preventing eithembstantial disruption of Bool activities or interference
with the rights of other atlents. (ACLU Br. 9-10)see also ZamecniB36 F.3d at 877
(school policies banning hasing speech comport wilhnkers substantial disruption
standard as “[s]evere harassment . . . bleamsknsibly into bulling, intimidation, and
provocation, which can cause seriousrdption of the dedam and peaceable
atmosphere of an institution dedicated t® éducation of youth”). School policies may
ban harassing speech in anticipatof disruption, even if druptive events have not yet
occurred, becausdinkerdoes not require certainty, onlyatithe forecast of substantial
disruption be reasonablel’owery v. Euverard497 F.3d 584, 592 (6th Cir. 2007).
Distilling these legal principles, it may Btated that in orddo survive scrutiny
underTinker, school policies restricting studesgieech must target truly harassing
speech, not mere expressions of unpopular opinions, and the policies must not
discriminate on the basis of student viewpoirgge, e.gR.A.V, 505 U.S. at 391, 112 S.
Ct. at 2547 (“The First Amendment does petmit [state actofso impose special
prohibitions on those speakers who egsrviews on disfavored subjectsNuxoll, 523
F.3d at 676 (Rovner, J., comang) (“[Ijn order for school icials to justify prohibition
of a particular expression of opinion, theysnhbe able to show that this ‘action was
caused by something more than a mere désiawoid the discomfort and unpleasantness
that always accompany an umuodar viewpoint.”™) (quotingTinker, 393 U.S. at 509, 89

S. Ct. at 738).
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I Facial Challenge

Plaintiffs contend that the School Distis “policy and pratice is to intercede
upon student speech.” (Pls.” Reply to Pldt. Summ. J. 3.) It appears as though
Plaintiffs challenge the constitutionality Howell Public Schools Administrative
Guideline 8800B, entitled “®igious Expression in the Distti” (hereinafter “Religious
Expression Policy”). (Religiousxpression Policy, Sch. Di& Resp. to Pls.” Mot. for
Summ. J. Ex. 1.) While not entirely clear désphe multiple pleadings filed in this suit,
Plaintiffs also appear to allenge Howell Public SchooBylaws & Policies § 5517.01,
entitled “Bullying and Other Aggressive Behavtoward Students” (hereinafter “Anti-
Bullying Policy”). (Anti-Bullying Policy, Sch. Dist.’s Respo Pls.” Mot. for Summ. J.
Ex. 2.) These two policies restrict studepeech insofar as they purport to permit
teachers to stop speech that may be construed as bullying.

Plaintiffs have plucked one sentencatrthe Religious Expression Policy as
evidence of its unconstitutionalitthe sentence provides: “Sudl officials . . . should
intercede to stop student speech that constitutes harassment aimed at a student or a group
of students.” (Religious Expression PolicyhSbist.’s Resp. to BI’ Mot. Summ. J. Ex.
1.) Placing this “speech restriction” intontext, however, it islear that the School
District’s policy is valid. The policy discusséhe importance of the expression of ideas,
whether political or religious, and emplaes that schools “may not structure or
administer [] rules to discriminate aigst religious activity or speech.Td()

The Anti-Bullying Policy siniarly evidences the Schoblistrict’s respect of its

students’ First Amendment rights. It provides:
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This policy is not intended tand should not benterpreted to

interfere with legitimate free spele rights of ay individual.

However, the District reserves the right and responsibility to

maintain a safe environment for students, conducive to

learning and other legitimat objectives of the school

program.
(Anti-Bullying Policy, Sch. Dist.’s Resp. to®1 Mot. Summ. J. Ex. 2, at 1.) The Anti-
Bullying Policy defines bullying in termthat mirror the threshold at whid¢imker held
that student speech may be restricted. Bujlys conduct that § intended or that a
reasonable person would know is likelyn@rm” students by “substantially interfering
with educational opportunities, benefits,psograms of one [] or more students,”
“adversely affecting the ability of a studentgarticipate in or benefit from the school
district’s educational programs or activitiesfigcing the student in reasonable fear or
physical harm or by causing substanéialotional distress,” “having actual and
substantial detrimental effect on a studeptigsical or mental health,” or “causing
substantial disruption in, or substantigkeirfierence with, the orderly operation of the
school.” (d. at 2-3.) The policy ab illustrates what bullyg looks like by providing
examples. I@. at 3.) The Anti-BullyingPolicy prohibits condudhat is likely to cause
substantial disruption or interfevath the rights of other studés; on its face, it does not
prevent students from expressing opiniorad thay be unpopular or offensive.
Moreover, the policy targets ddullying by all students, regardless of motivation, and is
therefore not discriminatory on the basis of viewpointd. gt 1 (“This policy protects

all students from bullying/aggressive belmviegardless of the subject matter or

motivation for such impenissible behavior.”).)
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Plaintiffs have not pointed to anythingthe record supporting their contention
that the School District’s policies are falty unconstitutional rendering the argument
both legally and factually frivolous. The Cotinds that the School District’s policies
balance the need to protect individual studdérom bullying with the equally important
goal of fostering diversity of opinion in tlbassroom. As such,ifSchool District is
entitled to summary judgment onaltitiffs’ facial challenge. Relatedly, the Court will
not enjoin the enfoement of the School District’s policiés.

. Chilling Effect

The School District argues that summpuggment should be granted on Plaintiff
D.C.G.’s “factually frivolous claim that higlder brother’'s expegnces unconstitutionally
chilled his right to free expression.” (SchsD’s Br. in Supp. of Sch. Dist.’s Mot.
Summ. J. 4. (citing Compl. 11 69-71).) Inkmg this argument, the School District
suggests that Plaintiff D.C.G. laxktanding to make this claimid )

Standing is a fundamental elementfetieral jurisdiction over a ‘case’ or
‘controversy’ as set forth in Articl@l of the United States ConstitutionMorrison v.

Bd. of Educ. of Boyd Cnty621 F.3d 602, 608 (6th Cir. 2008ge also Raines v. Byrd
521 U.S. 811, 818, 117 S..@312, 2317 (1997) (“No praiple is more fundamental to
the judiciary’s proper role in our systashgovernment than the constitutional limitation

of federal-court jurisdiction to actual cas®scontroversies.” (quotation omitted)). “By

1 Because Plaintiffs seek injunctiveieé only in connection with the School
District’s “harassment poli¢y]” (Compl. 17), the Court’s express indication that it will
not enjoin the enforceemt of the policies forecloses any need to further analyze whether
an injunction should issue.
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now, it is axiomatic that a litigant demonséstArticle 11l standing by tracing a concrete
and particularized injury to the def@ant—whether actual or imminent—and
establishing that a favorable judgnt would provide redressMorrison, 521 F.3d at
608 (citingLujan v. Defenders of Wildlif&04 U.S. 555, 560-61,12 S. Ct. 2130, 2136
(1992)). For purposes of this action, tBisurt must determine whether Plaintiff
D.C.G.’s alleged chill constitutescognizable injury-in-fact.

In the First Amendment context, ifdaintiff can “objectively establish an
imminent threat that chills protected actiyitizat chill alone is a cognizable injury-in-
fact.” Grendell v. Ohio Supreme Cout52 F.3d 828, 834 (6t@ir. 2001). On the other
hand, mere “[a]llegations ofsubjective ‘chill’ are not an adjuate substitute for a claim
of specific present objective harmathreat of specific future harmlZaird v. Tatum
408 U.S. 1, 13,92 S. (2318, 2325-26 (1972\orrison, 521 F.3d at 608.

Plaintiffs contend that D.C.G.’s statem@mhis deposition tat he joined the
lawsuit so “[t]hat other students or me woulat be punished for spdag my beliefs in
class,” (D.C.G. Dep., Sch. Dist.’s Mot. SumimEXx. 13, at 9:24-25suffices to establish
standing, (PIs.” Resp. to Sch. Dist.’'s M8umm. J. 16). Irrespective of D.C.G.’s
declared intentions, his sworn depositiostitaony objectively demonstrates that he
suffered no injury-in-factSee Morrison521 F.3d at 609 n.7 (“Subjective emotions
simply do not transform intobjective facts—and thus a concrete injury—with the
passage of time.”) During his deposition, O=Ctestified that: (1) he has never made a
comment about his religion in class; (2) he haver been told that he could not comment

about his religion in class; (3) he is notaaw of other students who have been punished
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for speaking their beliefs in class; (4) he is unawarenpfadher discussions regarding
homosexuality in school either before or after Octobe2P0; (5) there is nothing he
wanted to do but did not do school because of whatg@ened to his brother; and (6)
that there is nothing he wanted to say abst but did not say because of what happened
to his brother. (D.C.G. Dep., Sch. Distviot. Summ. J. Ex. 13, at 8:22-24, 8:25-9:2,
10:1-3, 11:6-11, 11:12-14, 11:15-17.) Tdist of this testimony is that D.C.G.
admittedly did not refrain frorsaying or doing aniing in school as a result of the
events transpiring on Anti-Bullying Day. &hmplication of this testimony is that
D.C.G.’s First Amendment rights were noildd. Because Plaintiffs cannot point to
anything beyond D.C.G.’s depition testimony and his alleyans of a chilling effect to
substantiate an injury-in-faédr standing purposes, any aalticlaims brought on behalf
of D.C.G. are not proplrbefore this Court.
b. Municipal Liability for Constitutional Violation

In a 8 1983 suit, “[a] municipal liability alm . . . must be emined by applying a
two pronged inquiry: (1) Whether the plafhhas asserted the deprivation of a
constitutional right at all; and (2) Whethée [municipality] is reponsible for that
violation.” Doe v. Claiborne Cnty103 F.3d 495, 505-06 {6 Cir. 1996) (second
alteration in original). In this case, the figong is satisfied. The remaining issue is

whether the School District should bddcht® account for tht violation.
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“A plaintiff who sues a municipality foa constitutional violation under § 1983
must prove that the municipality’s polioy custom caused the alleged injuf§.Ellis v.
Cleveland Mun. Sch. Dis#55 F.3d 690, 700 (6th Cir. 2006) (citinpnell v. New York
City Dep’t Soc. Servs436 U.S. 658, 690-91, & Ct. 2108, 2036 (1978&ee also Bd. of
Cnty. Comm’rs v. Browrb20 U.S. 397, 403, 117 S..GQB82, 1388 (1997) (citations
omitted). “[T]o prove the existence of a maipality’s policy or cushm, plaintiffs ‘can
look to (1) the municipality’¢egislative enactments offizial agency policies; (2)
actions taken by officials with final [policyhaking authority; (3) a policy of inadequate
training or supervision; or (4) a customtoferance or acquiescence of federal rights
violations.” Mann v. Helmig289 F. App’x 845, 8484t (6th Cir. 2008) (quoting
Thomas v. City of Chattanoogd98 F.3d 426, 429 (6th ICR005)). In this case,
Plaintiffs contend that “the Defendants’ frggeech restriction, training under Dr. Marcia
McEvoy, and failure to properly train its erogkes all caused the Plaintiffs injury.”
(PlIs.” Br. in Supp. of Pls.” Mot. Summ. J. 18These contentions indicate that Plaintiffs
seek to impose municipal liability by pursuing the first and third options.

I Did the School District’s Polies Cause the Constitutional Injury?

12 |dentifying a “policy’ ensures that aumicipality is held liable only for those
deprivations resulting from the decisiongtsfduly constituted leglative body or of
those officials whose acts may fairly bédse be those of the municipality Bd. of
Cnty. Comm’rs v. Browrb20 U.S. 397, 4084, 117 S. Ct. 1382,388 (1997) (citation
omitted). If an act is “perfoned pursuant to a ‘custortiiat has not been formally
approved by an gpopriate decisionmaker” a municligg may fairly be subjected “to
liability on the theorythat the relevant practice is sod@spread as to have the force of
law.” Id. at 404, 117 S. Ct. 4388 (citation omitted).
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A municipal entity such as the Sai®istrict “cannot be held liablsolely
because it employs a tortfeasor -- or, in othierds, a municipalitgannot be held liable
under 8§ 1983 on @espondeat superidheory.” Monell, 436 U.S. at 691, 98 S. Ct. at
2036 (emphasis in original). Rather, a mywadity may be held liakl only for those acts
which may fairly be said to be its owid. at 694, 98 S. Ct. at 1037-3rown 520 U.S.
at 404, 117 S. Ct. at 1388 (‘TAslaintiff must show that the municipal action was taken
with the requisite degree of culpability andshdemonstrate a direct causal link between
the municipal action and the demtion of federal rights.”).

As discussed earlier in this Opiniand Order, the challenged policies are
constitutional and cannot, therefore, be saitdave been the impetus for McDowell's
actions or the cause of the underlying constitutional violaidfered by Daniel.

Gregory v. City of Louisvilled444 F.3d 725, 752 (6th Cir0@6) (providing that one way
Monell liability may attach is if the policy i§acially unconstitutional as written or
articulated”). Thuseven iftMcDowell believed he acted in accordance with the policies
when removing Daniel from class, a teacher’'s mistaken belief that the School District
adopted a policy tolerating unconstitutional resimns of expression “does not show that
the District deliberatelpdopted such a policyBeard v. Whitmore Lake Sch. Digd4

F. App’x 607, 613 (6th Cir. 2007), nor e®it show that the policies caused the
constitutional injury.

In sum, the challenged polices are entitalyful and there is simply no basis for
holding the School District aoantable for Daniel’s injury.

. Did Inadequate Training Qase the Constitutional Injury?

33



Plaintiffs alternatively contend that (thle Anti-Bullying trainng provided to the
School District by Dr. Marcia McEvoy ar(@) the lack of training on First Amendment
rights caused Daniel’s constitutional injuty.(Pls.’ Br. in Supp. oPls.” Mot. Summ. J.
18.) Dr. McEvoy was hiredy the School District to provide anti-bullying training to
Howell High School teacher$. (Moran Dep., Pls.’ Mot. Sumnd. Ex. 7, at 12:6-8.) Dr.
McEvoy'’s training emphasized the needdddress the bullying immediately upon
seeing it occur[.]” (Moran DepPIs.” Mot. Summ. J. Ex. 7, at 14:22-24.) Plaintiffs
contend the training was problematic becauseeiter addressed what was appropriate to
say under the First Amendment and how teaclers to treat the religious viewpoints of
its students.” (Pls.’ Br. in Supp. of Pls.” Mot. Summ. J*)1.

A municipality’s failure to train or failuréo provide adequate training is another
method of demonstrating the existenceawfunlawful policy or custom supporting
municipal liability under 8§ 1983See, e.gCity of Canton v. Harris489 U.S. 378, 109
S. Ct. 1197 (1989Ellis, 455 F.3d at 700. “A municifity may be liable under § 1983

for a failure to train its empl@es or to institute a policy #void the alleged harm where

13 Despite the numerous allegations in @@nplaint referring to a failure to train
or supervise and despite the argumentdema support of their summary judgment
motion, Plaintiffs have stated thatléhtiffs’ primary theay of liability is not failure to
train[,]” and that the “failurdo train theory . . . doa®otserve as the true basis or
Plaintiffs’ claim that the School District[]” iBable pursuant to § 1983. (PIs.’ Resp. to
Sch. Dist.’s Mot. Summ. J. 17, 19 (emphases in original).)

* Presumably, this training was contkatbecause the Anti-Bullying Policy
requires the Superintendent to establigliléying prevention training program. (Anti-
Bullying Policy, Sch. Dist.’s Resp. to®1 Mot. for Summ. J. Ex. 2, at 2.)

1> plaintiffs’ Brief cites pge 44 of McDowell's depositiotestimony in support of
this assertion. However, Plaintiffs did raitach page 44 of éhdeposition transcript.
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the need to act ‘is so obviowmd the inadequacy so likely tesult in the violation of
constitutional rights, that the policymakers can reasonably lsaid to have been
deliberately indifferent to the need.Heyerman v. Cnty. of Calhou680 F.3d 642, 648
(6th Cir. 2012) (quotingdfarris, 489 U.S. at 390, 109 S. Ct. at 1205).

To prevail on a failure to train claim, aapitiff must establisthree elements: “(1)
the training [] was inadequate for the tapksformed; (2) the inagtjuacy was the result
of the municipality’s deliberate indifferencand (3) the inadequacy was closely related
to or actually caused the injuryEllis, 455 F.3d at 700 (citation omitted). The School
District argues that for purposes of summaggment, the second prong is dispositive.
(Sch. Dist.’s Br. in Supp. of Sch. DistRgot. Summ. J. 13.) The Court agrees.

Deliberate indifference “is a stringentstiard of fault, requiring proof that a
municipal actor disregarded a known bvmus consequence of [its] actionConnick v.
Thompson--- U.S. ---, 131 S. C.350, 1361 (2011) (citatioomitted). The risk of a
constitutional violation must be “plainlybwious|,]” “[a] showingof simple or even
heightened negligenaeill not suffice.” Brown 520 U.S. at 410, 40717 S. Ct. at 1391,
1390. The negligent administi@n of an otherwise sound pofics also not sufficient to
impose municipal liability.Harris, 489 U.S. at 390-91, 1(®. Ct. at 1206.

In the Sixth Circuit, “deliberate indiffence” may be proven in two related ways:
(2) failure to provide adequatsaining in light of foreseeable consequences that could
result from lack of instructiorgr (2) failure to act in response to repeated complaints.
Ellis, 455 F.3d at 700-01 (citingrown v. Shanerl72 F.3d 927, 93(@6th Cir. 1999)).

Because the second avenue is subsumedediyrst, the Court addsses them together.
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In a case alleging a failure to train, “tpaintiff must show tht the need to act
should have beeplainly obvious to the [murmipality’s] policymakers, who,
nevertheless, are deliberately indifferent to the neddeyerman680 F.3d at 648-49
(alteration in original) (internajuotation marks omitted) (quotirtgprris, 489 U.S. at
390 n.10, 109 S. Ct. at 120510). Such cases arism a narrow range of
circumstances’ where ‘a violation ofderal rights may be a highly predictable
consequence of [the municlpgg's failure to act].” Id. at 649 (alteration in original)
(emphasis removed) (quotifgown 520 U.S. at 409, 117 8t. at 1391). For example,
“where city policymakers know that their polio#icers will be required to arrest fleeing
felons and have armed the officers with firearmpart to accomplisthis task, the need
to train the officers in the constitutional limians on the use of deadly force is ‘so
obvious, that failure to do so could propdrky characterized as deliberate indifference to
constitutional rights.”” Heyerman 680 F.3d at 649 (quotingarris, 489 U.S. at 390 n.10,
109 S. Ct. at 1206.10)).

The record here is devoalf evidence that studentstbwell High School, or any
other public school in the district, faced didimary action for expressing their religious
beliefs in a classroom. (Wilsakff., Sch. Dist.’s Mot. Summ. J. Ex. 11, at 1 5.) This is
important because the absené@rior complaints “haa bearing on the inherent
foreseeability of thessues that might arise in the classrooi@dirrie v. Sch. Dist. of the
City of Saginaw452 F. Supp. 2d 72332-33 (E.D. Mich. 2006pff'd 513 F.3d 570 (6th
Cir. 2008). “The point, of course, is thhe lack of prior inalents reinforces the

conclusion that a reasonable administratoinca be found to ha been deliberately
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indifferent to the need to train for unlikely happeninglsl’ Moreover, the lack of any
such evidence forecles the possibility of a findingf deliberate indifference on the
basis of “evidence showing that the mup#dity possessed actual knowledge indicating a
deficiency with the existing piay or training (or lack therdd such as where there have
been recurring constitutional violationstleyerman 680 F.3d at 648 (@tion omitted).
Although the School District freely admitisat no First Amedment training was
provided to teachers prior toel©ctober 20, 2010 incidentgtlschool District did have a
Religious Expression Policy in place and mrably expected teachers to review and
understand those polici€%.(Wilson Dep., Pls.” Mot. Sumnd., Ex. 9, at 23:1-19, 24:4-6,
59:10-12);Beard 244 F. App’x at 611 ¢elaining that risk of unconstitutional search of
students was not foreseeable in part bectnesschool district “provided teachers with
the relevant policies and guidelines andldaeasonably expect them to review the
policies”). In declining to irpose liability under § 1983, thigeardpanel indicated that
“a school district is not liable if its emploge ‘simply choose to disregard [its] handbook
and all common sense.Td., 244 F. App’x at 611 {tation omitted). As irBeard
“while the need to hae some policy” to prevent uncstitutional suppressions of speech
“might be obvious, the need to havearimg program above and beyond the policy”

was not obvious herdd. The Court is cognizant thtte risk that unconstitutional

18 plaintiffs’ own experts testified thatii a teacher’s respsibility to become
familiar with and apply policies pertinent étassroom management. (Jeynes Dep., Sch.
Dist.’s Mot. Summ. J. Ex. 1, at 100:22-25; Guensey Dep., Sch. Dist.’s Mot. Summ. J. Ex.
2,at51:14-17.)
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suppression of speech might occur “is distingin the risk that unconstitutional [actions]
might occur despite the exemce of the District’s dizy limiting such [acts].” Id.

The Court does not agree with Plaintiffiat the School District’s decision to
provide First Amendment training after Octo2€, 2010 serves &vidence that the
School District should beeld to account for McDowe#’ actions. Superintendent
Wilson testified that First Amendment inaig was offered after October 20, 2010
because “it seemed somewhdf-sgident that we needed o ahead and review this
with our staff and make sure that we sehecalear guidelines to ensure that we don’t
have a repeat.” (Wilson Dep., PIs.” Mot. Sumim Ex. 9, at 59:13-21.) This statement,
however, is consistent with the notion ttte¢ need to provide such training was not
obvious prior to the eventswng rise to this actionSee Beard244 F. App’x at 612.
Further bolstering this conclusion is the fdwt Plaintiffs have not presented evidence
that teachers routinely encoargd situations where thermas a high risk speech would
be suppressed absent training. (Wilson Aff., $kt.’s Mot. Summ. J. Ex. 11, at 1 5.)

Plaintiffs’ argument is further erodéxy the cautionary reminder expressed in
Beard wherein the court stated, “itismportant not to conflate [thedx postview of the
District’s policy from the District'sx antedecision not to engage in additional training.”
Beard 244 F. App’x at 612. Viewedx postthe School District’s decision to engage in
anti-bullying training without addressing Rissmendment free speech rights might have
been a poor one in light of what occurrddowever, the Court’s analysis mustée
ante Id. As inBeard the School District has “nuntais policies and guidelines and it

would be impossible to provide sufficient traag to cover every possible contingency; a
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decision to have training on one issue migkvitably lead to insufficient training on
another.” Id. In Harris, the Supreme Court “only requirelgstricts to f@us on ‘obvious’
risks; it did not require them tccount for everpossible risk.”ld.

In light of the discussion above, thet does not believe that the circumstances
as they existed prior to Octab20, 2010 presented a “plaindpvious” need for action to
the School District’s policymakers or whesbat happened was a “highly predictable
consequence” of the School District's pglar the failure to train teachers on the
handling of student speech.

C. Summary of First Amendment Clais against Defendant School District

After a careful and searching reviefvthe various First Amendment claims
asserted against the School District as wethasPlaintiffs’ various theories for holding
the School District liable, the Court conclgdéat the School Distt is entitled to
judgment as a matter of law with respecbtith Daniel’'s and D.@G.’s First Amendment
claims. The School District’golicies comport with the schbspeech standard set forth
in Tinkerand are therefore constitutionat most, the School District negligently
adopted a policy that posed a risk to Birst Amendment rights of its students and
negligently failed to provide training on th@ersection of anti-bullying policies and the
First Amendment. It cannot be said thHia School District acted with “deliberate
indifference” to the constitutional rights of gtudents in adopting érule or neglecting
to provide First Amendment training. Plaffgigeneralized assertions amount to nothing
more than an attem hold the School District liable undezspondeat superipa

move unsupported by clearlgtablished Supreme Court precedent. Accordingly, the
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Court grants summary judgmantfavor of the School District on Plaintiffs’ First
Amendment claims and dismisdbsse claims with prejudice.
B. EQUAL PROTECTION CLAIMS

The Court now turns to Plaintiffs’ Faeenth Amendment alm, which asserts
that Defendants violated Plaintiffs’ rigta equal protectionThe Equal Protection
Clause of the Fourteenth AAmdment commands that “no state shall . . . deny to any
person within its jurisdiction #hequal protection of the lawdJ.S. Const. amend. XIV,
8 1. “The Equal Protection Clause proitsbdiscrimination by gvernment which []
burdens a fundamental right, tatg a suspect class, or inienally treats one differently
than others similarly situated withoany rational basis for the difference Bench
Billboard Co. v. Gty of Cincinnatj 675 F.3d 974, 986 (6th Cir. Ohio 2012) (quoting
TriHealth, Inc. v. Bd. of Commyrd430 F.3d 783, 788 (6th ICR005) (citation omitted)).
“The latter is known as thelass of one’ theory.”Id. (citing Taylor Acquisitions, L.L.C.
v. City of Tayloy 313 F. App'x 826,36 (6th Cir. 2009) (citatin omitted)). Importantly,
“[t]he threshold element of an equabpection claim is disparate treatment; once
disparate treatment is shown, the equatgmtion claim analysis to be applied is
determined by the classification udgdthe government decision-makersSatawa v.
Macomb Cnty. Road Comnm’é89 F.3d 506, 528 (6th IC2012) (internal quotation
marks omitted).

The parties dispute the level of scrutinist@ourt should apply in analyzing the
equal protection claim: Plaiffs argue for strict scrutynbecause Defendés burdened a

fundamental right while Defendants argue thetause this is a da of one claim, the
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proper standard is rational basis revieBed, e.g.PIs.” Resp. to Sch. Dist.’s Mot.
Summ. J. 15; Sch. Dist.’s Br. in Sugpch. Dist.’s Mot. Summ. J. 8 (citir®carbrough v.
Morgan Cnty. Bd. of Educ470 F.3d 250, 261 (6th CR006)).) The Court, however,
finds that it need not address this argutimtause Plaintiffs have failed to show
disparate treatment.

Plaintiffs contend that the School DistiictFree Speech Restriction” violated the
Equal Protection Clause and that summadgjment in their favor is appropriate as a
matter of law. (PIs.’ Br. in Supp. of PI#dot. Summ. J. 16.) To describe Plaintiffs’
argument as perfunctory is an understatemPrdintiffs argue that[u]nder the Equal
Protection Clause, not to mention the Fstendment itself, government may not grant
the use of a forum to people whose viewsids acceptable, but deny use to those
wishing to express less favoredmore controversial views.” Id. (quotingPolice Dep’t
of the City of Chicago v. Mosleg08 U.S. 92, 96, 92 S. C1286, 2290 (1972).)
Plaintiffs then indicate thathen “disparate treatment irdes a ‘fundamental right’ such
as free speech or religious freedom, thecsscrutiny’ standed governs|.]” (d. at 17
(citations omitted).) Plaintiffs’ Brief merelyarrots the equal protection standard most
favorable to them without any factual suppamrtegal analysis. As explained elsewhere
in this Opinion and Order, the School Dists Anti-Bullying Pdicy prohibits all
bullying by all students, regardless of motiga or subject matter, and is therefore not
discriminatory on the basis of viewpoint@&nti-Bullying Policy, St. Dist.’s Resp. to
Pls.” Mot. Summ. J. Ex. 2, at 1.) Moreay given that public schools may regulate

speech as long as thegations comply withlinker, the School District’s policies
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cannot be said to impermisstdburden speech. Accordingly, the School District did not
violate Daniel’'s equal protéon rights and summary judgmean favor of the School
District is therefore proper.

With respect to McDowell, Plaintiffs gue that McDowell permitted speech that
supported the homosexual lifestyle butlpbited speech voicing opposition to
homosexuality on religious grounds. At thetioo hearing, Plaintis’ counsel attempted
to bolster the disparatesatment showing by explainitigat Daniel was treated
differently than those students who sat silentlglass or those students whose religion
does not condemn homosexuality. This argotimisses the mark. Because public
schools may prohibit bullying und&inker, it is not enough to say that permitting speech
voicing support of a particular group is theme as restricting speech indicating an
opposition to the homosgeal lifestyle. Furthermore, and the extent Plaintiffs argue
that McDowell selectively enforced school policies against Daniel, (Compl. § 80),
Plaintiffs allege no facts that would perraiteasonable inference that the policies were
not enforced against other persongroups in similar situatiors.

The Court concludes that without havingmdified a similarly-duated comparator
or having shown disparate treatment, fiéfs’ equal protection claims against both

Defendants fail as a matter of law.

" The Court also notes that the School iisdid not apply or enforce its policies
against Daniel. In fact, the School Distiicbk no action against Daniel but did take
disciplinary action against McDowadly issuing him a reprimand.

42



IV. CONCLUSION AND ORDER

For all of the reasons stated above in this Opinion and Order, the Court finds that
Defendant McDowell's actions with respectRintiff Daniel Glowacki on October 20,
2010 violated Daniel’s First Amendment righ freedom of speech but did not violate
Daniel’'s Fourteenth Amendment right to egpitection. The Court further finds that
Defendant School Distri did not violate Daniel’s cotitutional rights under either the
First or Fourteenth Amendment. Lastlye t@ourt finds that Plaintiff D.C.G. has not
demonstrated an injury-in-fact and that as a result, D.@dks standing wth respect to
his First Amendment “chill” claim.

In light of the Court’s findings above, the Court is granting declaratory relief in
favor of and awarding nominal damages ia #@mount of one dollar ($1.00) to Plaintiff
Daniel Glowacki to be paid by Defendant Makxll. To the extent Daniel seeks fees and
costs, Daniel should file with the Courtcaserve upon Defendants a verified statement
of any fees and/or costeugyht pursuant to 42 U.S.C1888 and in acadance with
Federal Rule of Civil Procedure 54(d)(2). Dmdants shall have the right to object to any
such fees and costs a®yded in the applicablstatutes and court rules.

Accordingly,

IT IS ORDERED that Plaintiff Daniel Glowcki in his own capacity is
substituted in to replace his ther Plaintiff Sandra Glowaclés the representative of

Daniel Glowacki. The Clerk of the Courtdirected to amend the docket accordirigly.

18 plaintiff Sandra Glowacki should, Wwever, remain in the action as the
representative of Plaintiff D.C.G.
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IT IS FURTHER ORDERED that Plaintiffs’ Motian for Summary Judgment,
(ECF No. 24), iSSRANTED IN PART andDENIED IN PART . Plaintiffs’ Motion is
GRANTED with respect to Daniel’'s free speedhim against Defendant McDowell but
DENIED as to all other claims.

IT IS FURTHER ORDERED that Defendant McDowell's Motion for Summary
Judgment, (ECF No. 21), GRANTED IN PART andDENIED IN PART .
McDowell's Motion isDENIED only as to Daniel’s free spele claim against him but is
GRANTED as to all other claims.

IT IS FURTHER ORDERED that Defendant Schodlistrict’'s Motion for
Summary JudgmentiCF No. 23), iSSRANTED.
Dated:Junel9, 2013

s/PATRICK J. DUGGAN
WNITED STATESDISTRICT JUDGE

Copies to:

Erin E. Mersino, Esq.
Richard Thompson, Esq.
Roy H. Henley, Esq.
Suzanne P. Bartos, Esq.
Michael J. Steinberg, Esq.
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