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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ZULEMA RENEE BONNER-TURNER, as
Personal Representative for the Estate of
Alphonso Turner, deceased,

Plaintiff, CASE NO. 12-10487
HON. LAWRENCE P. ZATKOFF
V.

CITY OF ECORSE, DIRECTOR OF PUBLIC
SAFETY GERALD CHAMPAGNE, SGT. JAMES
FRIERSON, SGT. WILLIAM McCAIG, OFFICER
WILLIAM MARKS, OFFICER CELESTE GRAHAM,
and OTHER UNKNOWN OFFICERS, Individually
and in their Official Capacities, jointly and severally,

Defendants.

OPINION AND ORDER
AT A SESSION of said Court, held in the
United States Courthouse, in the City of Port Huron,
State of Michigan, on the 2@ay of March, 2014

PRESENT: THE HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

[. INTRODUCTION
This matter is before the Court on: (1)f&edants’ Motion for Summary Judgment (Docket
#38), and (2) Defendants’ Motion to Extend @gery Motion Filing Cutoff and to Dismiss the
Case, Strike Witnesses and/or Compeltstanding Discovery (hereinafter, “Motion to

Extend/Dismiss”) (Docket #50). Bomotions are fully briefed.The Court finds that the facts and

'Plaintiff's Motion for Enlargement of Time (Docket #41) is DENIED as moot as she timely
filed her response to Defendants’ Motion for Summary Judgment. Plaintiff also filed an
Objection and Motion to Strike Exhibit 4 Bfefendants’ Reply to Plaintiff's Response to
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legal arguments pertinent to the motions are adequately presented in the parties’ papers, and the
decision process will not be aided by oral argumeiitserefore, pursuant to E.D. Mich. Local R.
7.1(f)(2), itis hereby ORDERED that the motionsé&solved on the briefs submitted by the parties,
without this Court entertaining oral argumentsr the reasons that follow, Defendants’ Motion for
Summary Judgment (Docket #38) is GRANTECAART and DENIED IN PART, and Defendants’

Motion to Extend/Dismiss (Docket #50) is DENIED.

[I. BACKGROUND
This is a tragic case that arises out & sicidal death of Alphonso Turner (“Turner”),
Plaintiff's decedent, on September 26, 2010, while stanly at the City of Ecorse (the “City”) jall.
The pending counts before this Court include claims pursuantto 42 U.S.C. § 1983 (“Section 1983”)
for: (a) excessive force; (b) failure to intervene; (c) deliberate indifference to medical needs, (d)
municipal liability, and (e) supervisory liabilify. The following “facts” are generally in dispute,
however, the Court must consider all evidence in a light most favorable to Plaintiff in considering

Defendants’ motion—and the Court does so herea@ss. Matsushita Electric Industrial Co. v.

Defendants’ Motion for Summary Judgmenb(Ret #49), wherein Plaintiff objected to

Defendants filing a signed affidavit of Defend&eleste Graham a day after Defendants filed

their reply brief with an unsigned affidavit Diefendant Celeste Graham. The Court finds the
filing of the signed affidavit (to replace a timely filed, unsigned affidavit with the same

language) permissible. Accordingly, the CourtNDES Plaintiff’'s Objection. As will be evident

in the Court’s discussion of Defendants’ motion for summary judgment, however, the substance
of Defendant Celeste Graham'’s affidavit (Exhibib Defendants’ reply brief) had no bearing on
the Court’s analysis or conclusions.

*The Court declined supplemental jurisdiction over Plaintiff's state law claims, and Plaintiff
voluntarily withdrew her Section 1983 claims f@t) unlawful search and seizure (false arrest),
and (2) conspiracy.



Zenith Radio Corp475 U.S. 574, 587 (1986) (“In applicatiofithis summary judgment standard,
the Court must view all materials supplied, includatigoleadings, in the light most favorable to the
non-moving party.”).

Turner was married to Plaintiff, and thesiged in Ecorse, Michigan, at the time of his
death. Turner had been diagnosed with paich schizophrenia, bipolar disorder, and manic
depression. On September 25, 2010, Turner was released from a mental hospital and his
psychotropic medications were being altered at that time. Nonetheless, Turner spent the day and
evening at home drinking alcohol. According to Riidi, Turner ultimately told Plaintiff that he
was suicidal and wanted to go to the hospitdlerefore, in the early morning hours of September
26, 2010, Plaintiff called 911 and stated (the 911 responder’s comments are in brackets):

| need an ambulance to send to . . . Streetl need an EMS . . . Um, my husband,

he’s um, having a fit. You know, he walking around here talking about killing

people, walking around with gun . . .[Has a gun?] Yes. [So you need the police,

not the rescue]. | need somebody to cgmehim. [All right. What's his name?]

Alphonso Turner. [All right. We'll (unintiégble) somebody over there, ok?]. All

right. [Ok.]

Defendant Sergeant James Frierson (“Friersea§working at the City Police Department
(“EPD”) as the watch commander that evening,iwds his duty to answer the 911 calls, dispatch,
and watch prisoners. Frierson took the above-dext@1 call from Plaintiff. Frierson then called
the City Fire Department and dispatched a reseam to the Turner haam According to Mark
Wilson (the Captain of the City Fire Departmeand Jeffery Wilson (a sergeant at the City Fire
Department), the nature of the dispatch, whichecdirectly from the EPDyas a “medical” run for
“possible suicide” or “attempted suicide” (the Cohuais not been provided with a recording of that

call, if there was one). Jeffery Wilson, LieutahBdward Madrigal and Mark Wilson, all of whom

are certified emergency medical technicians (“EM,Teesponded to the dispatch to the Turner
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home. At about the same time, Frierson also dispatched Defendant Officer William Marks
(“Marks”) and Defendant Officer Celeste Grahai@idham”) to the scene. Graham testified that
she was dispatched to assist “rescue,” and Mddkwise testified that he was dispatched to the
Turner home to “assist rescue.” Marks arrived after Grah@he only officer working at the EPD
during the events involving Turner was Defendaatgeant William McCaig (“McCaig”). McCaig

was the road patrol supervisor of Marks and @nahbut he was not present for the events at or
around the Turner home on September 26, 2010.

The EMTs arrived at the Turner home firgtdahey sought to take the vitals of Turner.
According to Plaintiff, Turner was laying face downthe street at the time, and Turner told the
EMTSs, “l want to go to the hospital. | am su@idl am sick.” Mark Vilson characterized Turner
as speaking “mumbo jumbo” and “talking kind of crazy.” According to Mark Wilson, Turner’'s
“mumbo jumbo” and “talking kind of crazy” commenivere made in the presence of Marks and
Graham. Mark Wilson stated that his guard was up since they were on a run for an “attempted
suicide.” Mark Wilson also described Turnersduct as irrational and bizarre. Marks also heard
Turner state that he needed “help.”

As Turner continued to lie on the street and in the presence of Marks and Graham, Mark
Wilson used his boot to knock a cigarette out of Turner’s hand. Turner had stitches in a finger on
that hand, and the stitches may have opened, reguitbleeding. According to Plaintiff, Turner
jumped up and said, “Don’t touch me, y’all tryingkidd me. | just want tago to the hospital. I'm

suicidal.” Turner accused Mark Wilson of smashing and breaking Turner’s finger, but Turner still

¥ Marks' in-car video was not working. The pas did not indicate whether Graham had an in-
car video or whether it was working. No in-e@deo of any kind was presented to the Court.
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would not let the EMTSs take histals. According to Plaintiff, Tener then laid back down, again
requested to be taken to the hospital, and stdtedsuicidal, | don’t feel good, I'm sick, just take
me to the hospital.” According to Plaintiff, Turner also said that he was bipolar, and Marks and
Graham were present for all of those statements.

Itis undisputed that, at that point, Turneiswalling to everyone at the scene that he wanted
to go to the hospital. Marks, while in the presence of Graham and the EMTSs, specifically heard
Turner yell, “Take me to the hosgitaAccording to Plaintiff, Turer then sat on the curb and stated
repeatedly that he wanted ¢o to the hospital and that he was suicidal. Based on all of the
foregoing events, Marks aimed his taser at Turdacoby Bonner (Plaintiff's son) testified that, at
this point, Plaintiff specifically stated to Markisat Turner was “suicidal” and that Turner just
wanted to go to the hospital. Plaintiff aretdby Bonner also pleaded with Marks to not tase
Turner, and Marks put his taser away. Plaintiff agaquested Turner be taken to the hospital, and
Jacoby Bonner heard Turner state to Graham, $4ankl the EMTSs, “Fuck yaall. Fuck life. I just
want to die.”

At some point, Plaintiff told Graham that Temwas suicidal and that Turner needed to go
to the hospital because he had not taken his meahsatiPlaintiff stated that she told the officers
that Turner had just been released from the ahdnatspital a couple days prior and that he was on
new medications. According to her police report alieeitncident, Graham asked Turner if he was
on medication, and Turner told Graham thatwees bipolar and had not taken his medication.
Graham’s police report indicated that Turner “@dewbed to be taken to the hospital.” Based on
Turner's behavior, Graham formed a belief at the scene that Turner needed medical attention for,

among other things, his mental health. Graham told Turner that she would get him “help.”



Turner again laid down in the street, and Markmbed on Turner’s back. Marks stated that
Turner repeatedly yelled that he wanted to be taken to the hospital while rolling around on the
ground, but Marks stated that Turner also said heeudato be taken to jailAt this point, Marks
handcuffed Turner, arrested Turner for disturlilngpeace, and determined that Turner would be
taken to jail. Graham testified that she did ridise Marks to take Turner to the hospital from the
scene, and Mark Wilson testified that he “mayVéaold Marks that Turner needed to go to the
hospital. When Mark Wilson completed ayda County EMS Run Form documenting his medical
run regarding Turner, however, Mark Wilsombdarote: (1) “attempted suicide” under the caption
“Primary Complaint,” (2) “bipolar” “skits” [schizophrenia] and an abbreviated version of
“paranoia” under the caption “Other History,” and‘(8)an stated he wanted to go to the hospital”
under the caption “Onset Date/Time.”

Marks began to transport Turner to the Cifl; mtrip that could take less than one minute
and thirty seconds from the Turner home if driven at full speed under lights and sirens. When Marks
called the EPD while transporting Turner, Markseddahat Turner was “very intoxicated” and was
“trying to break the glass in the back of my patrol car.” At his deposition, Marks testified that he
observed Turner in the back of his patrolmaking no sense and banging his face numerous times
into the plexiglass partition between the front aackseat. Marks testified that there was no threat
to him while Turner was banging his face inte thartition. Nonethelesduring the transport,
Marks pulled his vehicle over, entered the rearatficle, and deployed his taser upon Turner two
times. Both times, Turner was handcuffed anavhisle body was in the back of the patrol car. At
some point while Marks had the patrol car pulled over, McCaig arrived at that scene. McCaig

denied being present either time Marks tased dtrut Marks testified at his deposition and told



Michigan State Police Detective Sergeant Robertwe(“Weimer”), the external investigator into
Turner’s in-custody death, that McCaig was préfmrat least the second tasing. Neither Marks nor
McCaig took Turner to the hospital after he wassed, and both Marks and McCaig escorted Turner
to the City jail from the scene of the tasing.

At the City jail, Turner was taken to a dolg area also known as the processing room, a
room in which there was a functioning video camerurner was still handcuffed when he was put
into the processing room by @aig. Both Marks and McCaig were present and engaged with
Turner while he was in the processing roomypically, personal identying information of the
detainee is obtained, and detainees are asked thomseon the front arlahck of the EPD “Arrest
Record.” The EPD Arrest Record includes adidal History category with a total of twelve
qguestions. The arresting officers are supptseibcument a detainee’s medical needs, though it
is undisputed that EPD officers have received ainiing regarding mental health and suicidal risk
assessment. Based on the briefs filed, the policyedERD is that the Arrest Record is to be filled
out completely, however, it also provides tha detainee is deemed not to be “cooperative,” the
Medical History section need nog filled out at all. The Cotiwas not provided with any written
EPD policy that stated anything regarding the manner in which the Arrest Record is to be filled out,
whether filling out the Arrest Record is a requient, or whether there are exceptions to any such
requirement. Written EPD policy does provide that, while in the processing room:

The prisoner shall be relieved of albperty and thoroughly searched. All female

prisoners will be searched by a femate &ikewise, all males by a male. Prisoners

are to be stripped of any item which mifpetused by the inmate as a weapon or to

harm himself, such as a necktie, shoelace, belt, etc.

Graham testified, however, that detainees haenlplaced in cells wittheir belts, shoes, and

shoelaces numerous times in the past when they were out of control.
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There is a two minute, twelve second videthefperiod when Turner was in the processing
room, but the video lacks any audio component. The “facts” in this paragraph are based on the
Court’s viewing of the processimgom video (as opposed to the pasitof Plaintiff or Defendants).

The processing room video shows McCaig condudiigseparate searches of Turner’s person,
with Turner alternatively sitting on the bench, tlstanding, appearing to yell at McCaig but also
allowing McCaig to pat down and take personaingefrom Turner’s clothing. At one point,
McCaig pointed his finger at Turner. At anotpeint, McCaig appeared to have a hold of Turner
with one hand and appeared to paskshove Turner with that hams he was turning to leave the
processing room. As a result of that push or shove, Turner, still handcuffed with his arms behind
his back, moved toward the wall/corner that was tban two feet away and against the bench that
was right in front of where Turner was standingyis not clear if Turner’s body or head made
contact with the wall/corner as a result of the ppskhove. Turner’s body did not rest against the
wall/corner, nor did he stumble, fall, or sit as a result of the push or shove, and Turner remained
standing. Lessthan 10 seconds later, McCaig grabbed Turner’s shirt in the upper middle of Turner’s
back, and McCaig pulled Turner backwards out efrttom. It is possible but not clear that some

of Turner’s dreadlocks were grabbed when McGaitied Turner by the back of Turner’s shirt.
Marks appeared in the video intermittently, bustoed at the entry to the processing room and did

not enter the processing room. At the timeskdavas visible, McCaig was between Marks and
Turner.

Although some of Turner’s personal effeatsre taken by McCaig during the processing
room pat downs, no one took Turner’s shoes, shoelaces or belt while Turner was in the processing

room. Likewise, when Marks filled out TurneAsrest Record, the Medical History section was



left entirely blank. Frierson signed the (incompl&gkest Record prepared by Marks. According
to McCaig and Marks, prior to and while Turmeas in the processing room, Turner: (1) would not
provide any information, and (2) was uncooperatiesistant, combative and threatening to Kkill
people when his handcuffs were removed.

Once McCaig pulled Turner from the processing room, and in the presence of Graham,
McCaig and Marks escorted Turner down a hall detsif the jail cells. The cell in which Turner
was ultimately placed was almost directly acitbgshall from the doorway Turner and the officers
used when entering the hall after Turner wasmsddrom the processing room. The time between
when Turner entered the hallway and when Turner was put into his cell was captured by a
functioning video camera in the hallway. Oncaiagthe video lacked any audio component. As
with the processing room video, the “facts” regagdthe events in the hallway are based on the
Court’s viewing of the hallway video (as opposeth position of Plainti or Defendants). From
the time Turner entered the hallway until he emtéineough the door to his cell, Turner was visible
on the hallway video for 70 seconds.

As Turner entered the hallway, he remained handcuffed with his arms behind his body.
McCaig turned Turner 180s0 that Turner was facing the wiidiough which they had just entered
(the wall across the hall from the cell where Turner would be placed). McCaig brought Turner’'s
arms upwards behind Turner’s body in order to remove the handcuffs. As McCaig removed the
handcuffs, Turner put his left hand on the backisthead and extended his right arm straight out.
According to McCaig, Turner tensed up when@agy was removing the right handcuff. McCaig
then used his left forearm to push and hold Turner’s body against the wall and kicked Turner’s feet

apart while removing the handcuff from Turnaight arm. Marks, who was standing on Turner’s



left side, then grabbed Turner’s left hand fromldaek of Turner’s head and held Turner’'s arm bent
behind Turner’s head while McCaig continued tahtlirner against the wall. Marks then appeared
to apply pressure to Turner’s left arm, turned Turner ¥8@ace the cell into which Turner would
be housed, guided Turner through the door todekt and pulled the cell door shut at 2:44 a.m.
Graham was present for essentially the entire timt McCaig and Marks had Turner in the
hallway, but she did not participate in physicatipving Turner from therocessing room to the
cell where he was housed.

The cell where Turner was housed is commdmown as the “detox” cell or the “drunk
tank.” Neither Marks, Graham, nor McCaig took Turner’s shoes, shoelaces or belt from Turner
before he was put into the datcell for what all EPD officers atsified as a “cool down period.”

The “cool down period” is an unwritten prami utilized by EPD officers at times when “the
prisoner is just totally out afontrol,” and the detainee needstplaced in a cell immediately.
When a “cool down period” is utilized, officers do metcessarily assess suicide risk or inquire into
the detainee’s other serious medical needs b#iferdetainee is placed in a cell, even though the
detainee may still have items such as a belt, shoes, or shoelaces on his or her person.

The detox cell at the EPD jail is equipped véthideo camera that is monitored at the watch
commander’s desk. Weimer’s investigation revealed that: (a) on September 26, 2010, the video
camera in the detox cell was covered with whrtesred to be dried toilet paper, and the video
camera in the detox cell had been covered by a former inmate since September 8, 2010. Frierson
told Weimer that the camera had not been waykor “awhile,” and Champagne told Weimer that
the surveillance camera in Turner’s cell wasoprating for “some time.” As such, none of the

events that transpired in the detox cell while Turner was there were captured on video.
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The watch commander is responsible for emgutiat the jail cell cameras are working and
recording every shift, and he or she is foare any malfunctions to Champagne. The EPD policy
itself did not require that Champagne che&kdamera monitors. Although Champagne was aware
that these cameras had failed to function on prior occasions, Champagne only “periodically”
checked the surveillance monitors to ensuré iy the cameras were functioning, and (2) watch
commanders were properly informing him if a camera was not functioning properly. Marks,
Graham and McCaig also did not verify if ttemera in Turner’s cell was properly functioning at
any point on September 26, 2010, but they had no duty to do so.

At some point prior to 3:30 a.m., Marks returned alone to the Turner home to speak to
Plaintiff. After Plaintiff inquirel, Marks told Plaintiff that Turndrad not been, nor would he be,
taken to the hospital because Turner was going twitrenally charged and was being held at the
City jail. Plaintiff testified that she again told kka that Turner needed to be taken to the hospital
because Turner was suicidal. When Marks ledtTarner home, he returned to the City jail to
continue working on his computer-generated repotherarrest of Turner. Upon his return to the
City jail, Marks did not check on Turner, did not speak to McCaig, did not go near the watch
commander desk area, and did not tell or remind anywotake Turner’s shoelaces out of his cell.

Frierson testified that he was: (a) unable to see the live feed on the watch commander jail
cell monitor from his desk of Turner’s cell, afix) aware that Turner had been tased. Around 4:00
a.m., McCaig told Frierson that Turner was in the cell and that Turner still had his “personal
property” and “clothes.” Frierson checked on Tarrabout 4:30 a.m. because Frierson heard “male
voices” and “banging” on the wall and cell doorsieFson testified that he formed a belief that

Turner was the “nature of the noise” Friersaas hearing. Turner stopped banging when Frierson
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checked on him. Frierson observed Turner completely naked in his cell, but Frierson did not
attempt to take Turner’s clothes or shoes bechriseson was “trying to just calm [Turner] down.”

At about 4:35 a.m., Frierson spoke with Turf@r about one and half minutes. According to
another detainee in the City jail on the eamgrning of September 26, 2010, Calvin Shackelford
(“Shackelford™), Turner specifically asked Friersonrftedical attention beca@3 urner said he was
unable to breathe and for the injury to his hand. Frierson told Turner, “I'll have somebody check
you out, when you calm down.” Frierson then reddrto his watch commander desk, but he never
called for medical response. Frierson subsequégftighe City jail for about 20 minutes to get
something to eat. McCaig testified that hesiamed” desk duties while Frierson was out. McCaig
did not physically check on Turner at any time while McCaig was on desk duty, nor did McCaig
maintain or have any type of visual observation of Turner.

At approximately 5:51 a.m., the video from the hallway camera shows Frierson in the
hallway looking in Turner’s cell. It was at thpsint that Frierson saw Turner dead, hanging by his
shoelace in the cell. Itis undisputed that tlveaie no video observation of Turner or any in-person
physical check of Turner between the first satdtgck by Frierson (at approximately 4:35 a.m.) to
the time he found Turner hanging by his shoelace wbites later. Weimer’s investigation revealed
that one of Turner’s shoes was missing a shoelagsathe shoelace that was used as the instrument
for the hanging. An autopsy conducted by the Wa&aymenty Medical Examiner’s Office concluded
that: (a) the cause of death was asphyxia by hangimt(b) the manner oedth was suicide. The
autopsy also indicated that Turner’s “heart wasrgelhwith the myocardiurof the left ventricle

hypertrophied.”
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Shackelford was detained in the cell right nexturner’s cell. In a handwritten affidavit,
Shackelford stated that he observed Turner'sacten with Marks, Graham and McCaig in the
hallway outside of the cells (the interaction twat also recorded on the hallway video camera, as
described above). According to Shackelford;nien was “begging” Marks, Graham and McCaig
for medical help because he was having trobl@athing and questioned why he was not taken to
the hospital. Shackelford stated that the officers ignored Turner’s plea for medical attention, and
Turner was put into the cell. Shackelford did abserve Turner make any threats to any of the
police officers in the hallway. Shackelford statieat Turner just kepsking the officers why he
was tased and why they would not take him tdiibspital. Shackelford further stated that Turner
“begged” and “yelled” for help for at least haur to an hour and a half, including yelling, “I can’t
breathe.” Shackelford also stated that Bumwvas “...pounding for help for a long time til finally
the black man cop [Frierson] went to his celtcording to Shackelford, Turner specifically told
Frierson that Turner could not breathe andhishand was hurting, but Frierson simply told Turner
to just “lay down” and then leftShackelford stated that Temkept begging and yelling for help
until Shackelford heard nothing but silence.

The City did not discipline any of the Defemtl@fficers for any policy violations, nor did
EPD log any misconduct involving suofficers as a result of any ofélevents from the time of the

911 call taken by Frierson to the time Frierson discovered that Turner was dead in the detox cell.

lll. LEGAL STANDARD
“The court shall grant summary judgmenthe movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
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Civ. P. 56(a).See also Celotex Corp. v. Catret?7 U.S. 317, 322 (1986)T]he plain language
of Rule 56[] mandates the entry of summary judgin . . against a party who fails to make a
showing sufficient to establish the existence oklment essential to that party’s case, and on
which that party will bear the burden of prootrdl.”). A party must support its assertions by:
(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits
or declarations, stipulations (incling those made for purposes of the
motion only), admissions, interrogatagswers, or other materials;
or
(B) showing that the material#ed do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot
produce admissible evidence to support the fact.
Fed. R. Civ. P.56(c)(1). “The court need consaidy the cited materials, but it may consider other
materials in the record.” Fed. R. Civ. P. 56(c)(3).
The moving party bears the initial burdendamonstrating the absence of any genuine
dispute as to a material fact, and all inferences should be made in favor of the nonmoving party.

Celotex 477 U.S. at 323. The moviparty discharges its burden by “showing’—that is, pointing
out to the district court—that there is an atzseof evidence to support the nonmoving party’s case.”
Horton v. Potter 369 F.3d 906, 909 (6th Cir. 2004) (citiGglotex 477 U.S. at 325)).

Once the moving party has met its initial burdéne burden then shifts to the nonmoving
party, who “must do more than simply show thatréhs some metaphysical doubt as to the material
facts.”Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986). “[T]he mere

existence of a scintilla of evideain support of the [nonmoving pgd] position will be insufficient

[to defeat a motion for summary judgment]; there must be evidence on which the jury could
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reasonably find for the [nonmoving partyRhderson v. Liberty Lobby, Inc477 U.S. 242, 252

(1986).

IV. ANALYSIS
Plaintiff seeks to recover for numerous fedefalms, all of which are rooted in Section
1983. The defendant officers arghey are entitled to qualified imumity with respect to each of
Plaintiff's federal claims.

To succeed on a claim under section 19§8aeutiff must demonstrate: (1)
deprivation of a right secured by the Cuaigion or laws of the United States, (2)
caused by a person acting under color oédtat, (3) occurring without due process
of law. O'Brien v. City of Grand Rapid23 F.3d 990, 995 (6th Cir.1994). A
government official performing discretiary functions is entitled to qualified
immunity in her individual capacity if her conduct does not violate constitutional
standards in light of clearly established law at the time of the alleged violation.
Barber v. City of Salem, Ohi653 F.2d 232, 236 (6th Cl1992). The right claimed
must be more than merely a generalized right; it must be clearly established in a
particularized sense so that a reasamalffficial in the defendant’s position knows
that her actions violate that right. In short, the illegality of the challenged conduct
must be apparenDanese v. Asma75 F.2d 1239, 1242 (6th Cir.1989).

Davis v. Fentress Cty. Ten. Fed.Appx. 243, 248-49 (6th Cir. 200%ge also Perez v. Oakland
Cty., 466 F.3d 416, 426 (6th Cir. 2006) (citations and internal quotations omitted) (“Under the
qualified immunity doctrine, government officigderforming discretionary functions generally are
shielded from liability from civil damages insofar as their conduct does not violate clearly

established statutory or constitutional rights of which a reasonable person would have known.”).

In evaluating claims of qualified immunity under section 1983, [the Court]
first determine[s] whether a constitutional violation occurred and only then
determine[s] whether the righiblated was clearly established such that a reasonable
person would know of iWilliams 186 F.3d at 691. Therefore, [the Court] begins
by identifying the contours of the substantive right allegedly viola@edinty of
Sacramento v. Lewi$23 U.S. 833, 842 n. 5, 18Ct. 1708, 140 L.Ed.2d 1043
(1998).
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Davis 6 Fed.Appx. at 249.

A. Dismissal of the Unknown Officers

Plaintiff has failed to identify, name or serthe purported Defendants labeled in the case
caption as “Unknown Officers.” As such, Plaffiti cause of action against those Defendants is

subject to dismissabee Petty v. Cty. of Franklin, Ohib78 F.3d 341 (6th Cir. 2007).
B. Plaintiff's Excessive Force Claims

The Fourth Amendment protects a person fbmimg subjected to excessive physical force
during the course of an arrgboking, or other police seizui@rogosch v. Metcalb57 F.3d 372,
378 (6thCir. 2008);Phelps v. Coy286 F.3d 295, 299-300 (6th Cir. 2002). The Fourth Amendment
requires that an officer's use of force be obyety reasonable, and courts must balance the
consequences to the individual against the gowent’s interests in effecting the seizuggaham
v. Connor 490 U.S. 386, 396 (1989). “[T]he objective-reaableness standard . . . depends on the
facts and circumstances of each case viewed thenperspective of a reasonable officer on the
scene and not with 20/20 hindsighEbx v. DeSotp489 F.3d 227, 236 (6th Cir. 2007) (citing
Graham 490 U.S. at 395-96). “The calculus of reasonableness must embody allowance for the fact
that police officers are often forced to makktsgecond judgments—in circumstances that are tense,
uncertain, and rapidly evolving—abdié amount of force that is necessary in a particular situation.”
Graham 490 U.S. at 396-97. “Relevant consideratiomtuitie ‘the severity of the crime at issue,
whether the suspect poses an immediate threhetsafety of the officers or others, and whether
he is actively resisting arrest dteanpting to evade arrest by flightFPbx, 489 F.3d at 236 (quoting
Graham 490 U.S. at 396). In addition, afficer is liable for excessive force for failure to intervene

when: (1) the officer observed or had reason to know that excessive force would be or was being
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used, and (2) the officer had the opportunity and the means to prevent the harm from occurring.

Turner v. Scoft119 F.3d 425, 429 (6th Cir. 1997).

Plaintiff asserts that there were three events of excessive force used by Marks and/or

McCaig, each of which Plaintiff also assertgalved a failure to intervene by another officer.
1. Tasing by Marks

The first event was when Marks tased Turner two times while Turner was handcuffed in the
back of the patrol car and McCaig (Marks’ supervisor) was present and failed to intervene. The
Court finds that there is a genuine dispute of netiact as to whether Marks subjected Turner to
excessive force when Marks tasered Turner twiciée Turner was handcuffed in the back of the
patrol car while in transit to the City jail. As the first element, Turner was arrested for a
misdemeanor (disturbing the peace), so the crime was not severe. On the other hand, Turner was
out of control according to: (1) glfesent at the scene of the arrast (2) the recording of Marks’
radio contact with the EPD while Marks was transpgrfiurner to the jailWith respect to whether
Turner posed an immediate treat to the safety of Marks or anyone else, it is undisputed that Turner
was handcuffed in the back of the patrol caewMarks stopped the car and tasered Turner. Even
if Turner was still out of control in the back oétpatrol car (as Marks has testified), the Court finds
that a reasonable fact finder could determine Thiater was not an immediate threat to Marks or
anyone else while handcuffed in the back of theopa#ir. In fact, Marks testified that Turner was
not a threat to Marks at that time, nor did Marks identify any one else present or in any danger.
Finally, as Turner had been arrested and was h#fiedan the back of the patrol car, the Court finds

that a reasonable fact finder could determiret fhurner was not actly resisting arrest or
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attempting to evade arrest by flighthe Court also finds that any reasonable officer would know
that tasing Turner when Turner was handcuffed & the back of the patrol car would violate

Turner’s clearly established constitutional rights to be free from the use of excessive force.

For the foregoing reasons, the Court concludes that: (1) there is a genuine dispute of material
fact as to whether Marks violated Turner’s constitutional rights wheksdwvtasered Turner two
times while Turner was handcuffed and in the back of the patrol car, and (2) Marks is not entitled

to qualified immunity with respect to the use of his taser against Turner.

The Court also finds viable Plaintiff's claim against McCaig for excessive force based on
a failure to intervene. Although there seems tarbabsence of evidence that McCaig was present
for the first tasing (or that he knew about it prioataving at the scene), Marks: (a) testified at his
deposition, and (b) told Weimer during the Michigan State Police’s investigation of Turner’s in-
custody death, that McCaig was present for at least the second tasing. Viewed in a light most
favorable to Plaintiff, if McCaig was presend a tasing had alreadgaurred (which would have
been evident to someone present as Marks had his taser out and the taser wires were attached to
Turner), McCaig had both the opportunity andrtieans to prevent the harm from occurring. Not
only was he another officer on the scene, he also was Marks’ supervisor and could have ordered
Marks not to taser Turner (who was still handcuffed @ the back seat of the patrol car) a second

time. In addition, the Court concludes that any reasonable officer would have known that a failure

“In its reply brief, Defendants cite a number of cases that permit force, including the use of a
taser, when an individual is non-compliant dheeat to himself, including individuals who are
already handcuffed. Moreover, none of the cases cited by Defendants recognized the right to
tase an individual who is already handcuffed emithe back of patrol car. Accordingly, the

Court does not find the cases cited by Defendant to be persuasive in this matter.
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to intervene in that situatiomould violate clearly established law regarding the use of excessive

force.

Accordingly, Plaintiff's claims against botarks and McCaig for excessive force based

on the tasings of Turner by Marks shall remain before the Court.
2. ProcessindqRoom

The second claim of excessive forces isdobon when McCaig: (a) pushed Turner toward
the wall while in the processing room, and (b) tdesigged Turner out of the processing room by
the back of Turner’s shirt (and possibly soafeTurner’s hair), during which time Marks was
present and failed to intervene. After reviewihg video of Turner ithe processing room, the
Court finds, as a matter of law, that there was no use of excessive force by RMco&aigrst,
McCaig: (1) pushed Turner but not with such fomsecould cause Turner to do more than graze a
wall/corner in extremely close proximity to where Turner was standing; and (2) incidentally grabbed
some of Turner’s long hair when McCaig grabbedner’s shirt in the upper middle part of Turner’s
back and pulled Turner out of the processing roAsMcCaig cannot be liable for excessive force
with respect to the processing room events, lglatko cannot be liablerfexcessive force due to
a failure to intervene with respéat this incident.Moreover, even if McCaig could be subject to
liability for the processing room events, theraasevidence that Marks had an opportunity or the

means to prevent McCaig’'s use of “excessiveddr Marks’ mere presence did not provide him

*The Court notes that Plaintiff's brief lacked any argument that identified exactly how the
conduct of Marks or McCaig inside the City jail violated clearly established law with respect to
the use of excessive force. To the extent Plaintiff addressed alleged excessive force related to
those two instances, Plaintiff did no more thanfeeh certain facts in her “Counter Statement

of Facts” section, wherein she offered her interpretation of the videos from the functioning
cameras in the processing room and hallway of the City jail.
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with an opportunity or the means to prevent eitbfethe two alleged uses of excessive force by
McCaig in the processing roorMarks was standing at the edgeobutside the processing room,
McCaig was between Marks and Turner at all times. It is not clear that Marks could even see what
McCaig was doing with his hands before McCailggnd(s) pushed or grabbed Turner. Finally,
there is no evidence that Marks knew or reasgnsttbuld have known that either alleged use of

excessive force would occur before it did.

Accordingly, the Court finds that McCaig@éMarks are entitled to summary judgment with

respect to Plaintiff's excessive force claim related to events in the processing room.
3. Hallway of the City Jail

The third incident of excessive force thaiRtiff alleges occurred when McCaig and Marks
had Turner in the hallway of thail, McCaig allegedly pushed Turner face first into the wall, and
Marks allegedly subjected Turner to various “grotesque” manipulations of his arms, during which

time Graham was present and failed to intervene.

After reviewing the video of the time Turner svim the hallway of the City jail, the Court
finds, as a matter of law, that there was no usxoéssive force by McCaig or Marks. What the
video does show is that the officers utilizethndard police methods for moving a prisoner,
removing the prisoner’s handcuffs, and guiding thegmer into a cell. The methods used on Turner
were not gentle at all times, as Turner was not cooperative. As such, Marks and McCaig were
entitled to use some force to move Turner. ThHewireveals that the force Marks and McCaig used,
however, was force reasonable and necessary to sadely Turner within ta City jail, to remove
his handcuffs, and to put Turnierhis cell. Initially, McCaig phced Turner against the wall, face

first, in order to remove Turner’s handcuffs. When McCaig removed the handcuff from Turner’'s
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left arm, McCaig placed Turner’s left arm behind Turner’'s head and extended Turner’s right arm
straight out. Even if Turner did not tense afpthat point (as McCaig stated), it was not
unreasonable for an officer to use his forearm to push a detainee’s body against a wall and separate
the detainee’s feet to prevent the detainee from leveraging himself against the officers. Finally,
contrary to Plaintiff's suggestions, neither officer “grotesquely” manipulated either of Turner’'s arms.
Rather, Marks applied pressure to Turner’sderfit to get Turner to turn around and escort Turner

into the detox cell. Once again, this is a standard, legal law enforcement method.

For the reasons set forth above, the Court finds that McCaig and Marks are entitled to
summary judgment insofar as Plaintiff's excessivedalaim relates to their actions in the hallway
of the City jail. As neither McCaig nor Marks can be liable for excessive force regarding the events
in the hallway of the City jailGraham also cannot be liable for a failure to intervene with respect
to that incident. Accordingly, Graham is also entitled to summary judgment insofar as Plaintiff's

excessive force claim relates to any events in the hallway of the City jail
4. Conclusion

For the reasons set forth above, the Court: @hdises any and all of Plaintiff's claims of
excessive force against Graham, (b) dismisseatPfa claim of excessive force against McCaig
and Marks with respect to the alleged excessikaefosed by McCaig in the processing room at the
City jail, (c) dismisses Plaintiff's claim of excessive force against McCaig and Marks with respect
to alleged excessive force used by McCaig and Merkhe hallway of th€ity jail, and (d) grants
Defendants’ motion for summary judgment as ittedato the claims of excessive force in the

processing room and the hallway of the City jail.
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The Court also finds a genuine dispute of matdact as to Plaintiff's claim of excessive
force against McCaig and Marks with respecthe tasing of Turner in Marks’ patrol car and
concludes that neither Marks nor McCaig iditeed to qualified immunity with respect to the
tasings. Therefore, the Court denies Deferalanbtion for summary judgment as it relates to

Plaintiff's excessive force claim based on the tasing of Turner by Marks.
C. Deliberate Indifference

In order to state an Eighth Amendment violation regarding medical treatment, a prisoner
must demonstrate that the defendant acted, odftlact, with “deliberate indifference to serious
medical needs.Estelle v. Gamble429 U.S. 97, 104 (19765ee alsdHelling v. McKinney509
U.S. 25, 32 (1993) (when a governmental actor “so restrains an individual’s liberty that it renders
him unable to care for himself, and at the séime fails to provide for his basic human neexlg+
... medical care ..., it transgresses the subjective limits on state action by the Eighth Amendment”).
A finding of deliberate indifference is satisfiéfdthe plaintiff can establish both an objective
component and a subjective component. First, the plaintiff must show “the existence of a
sufficiently serious medical need” acondition that is objectively seriolrmer v. Brennayb11
U.S. 825 (1994)Harrison v. Ash539 F.3d 510, 518 (6th Cir. 2008). Second, the plaintiff must
show the prison official knew of the need ondition and acted with deliberate indifference toward
the inmate’s health or safety, which is a subjective stanBarcher, 511 U.S. at 838-3%lanory

v. Bonn 604 F.3d 249, 254 (6th Cir. 2010) (citidglson v. Seiter501 U.S. 294, 302-03 (1991)).
1. Psychological/SuiciddRisk

On Plaintiff's claim of deliberate indiffereness it relates to Turner’s suicide, Defendants

do not challenge that the first (objective) component is satisfied, as Turner had a serious medical
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need+e., psychological/suicidal riskdorn v. Madison Cty. Fiscal Coyr22 F.3d 653, 660 (6th Cir.
1994);Barber v. City of Salen®53 F.2d 232, 239-40 (6th Cir. 199R)olton v. City of Cleveland

839 F.2d 240, 243 (6th Cir. 1988). Defendants askevtever, that Plaintiff cannot satisfy the
second (subjective) component, as a matter of law. The “subjective component” of a deliberate
indifference claim requires Plaintiff to establigtat a “prison official” knew of and acted with
deliberate indifference toward an inmate’s health or safetymer, 511 U.S. at 437. The inmate
must show that the prison official had a “su#icily culpable state of mind” in denying medical
care.Brown v. Bargery207 F.3d 863, 867 (6th Cir. 2000). The cfil must “both be aware of the
facts from which the inference could be drawn thatibstantial risk of harm exists, and must also
draw that inference.ld. This standard requires a showing of “something more than mere
negligence.” The Defendant must have “reckleds&dyegarded a known riskThis is a very high
standard of culpability exceeding gross negligeRoss v. Duggam02 F.3d 575, 590 n.7 (6th Cir.
2004). Further, because culpability under thisigepersonal, the subjective component must be
addressed for “each officer individuallyeier v. County of Presque Isk&76 Fed.Appx. 524, 528-

29 (6th Cir. 2010) (citingsarretson v. City of Madison Heigh#07 F.3d 789, 797 (6th Cir. 2005)).
a. The Officers on Duty

In Davis, the Sixth Circuit addressed an individual officer's entitlement to qualified
immunity in a case involving a detainee’s suitideath by telephone cord in the cell. Dwvis
court concluded that the individual officer wastitled to qualified immunity on that plaintiff's

deliberate indifference claim, stating the relevant law as follows:

When prison officials act with delibate indifference to the serious medical
needs of prisoners so that they irtflimnecessary pain or suffering, their actions
violate the Eighth Amendmerttstelle v. Gamble429 U.S. 97, 104, 97 S.Ct. 285,
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50 L.Ed.2d 251 (1976korn v. Madison County Fiscal Coy&2 F.3d 653, 660 (6th
Cir.1994). Pretrial detainees enjoyadogous protection under the Fourteenth
Amendment's Due Process Clawell v. Wolfish441 U.S. 520, 99 S.Ct. 1861, 60
L.Ed.2d 447 (1979)orn, 22 F.3d at 660.

Case law in this circuit has established that psychological needs manifesting
themselves in suicidal tendencies amoses medical needs for purposes of the due
process analysisE.g., Horn 22 F.3d at 660Barber, 953 F.2d at 239-40
(identifying the proper inquiry in suicid e cases as “whether the decedent showed
a strong likelihood that he would attemp to take his own life in such a manner
that failure to take adequate precautions amounted to deliberate indifference
to the decedent’s serious medical neefys Molton v. City of Cleveland39 F.2d
240, 243 (6th Cir.1988). Nonetheless, theneageneral right of pretrial detainees
to be correctly screened for suicidal tendendemese 875 F.2d at 1244. Nor has
this court recognized a generalized right of a prisoner to be protected against
committing suicideRich v. City of Mayfield Height855 F.2d 1092, 1096-97 (6th
Cir.1992). Against this background, the district court correctly concluded that the
right at issue [was] the detainee’s right to reasonable protection against taking his
own life if that detainee has demonstichia strong likelihood that he will commit
suicide.

To establish a violation of this right, Plaintiffs must demonstrate that the
decedent demonstrated a strong likelihood of taking her own life and that Defendants
acted with deliberate indifference to thattht. Because we construe the facts in the
light most favorable to the nonmoving pafor purposes of summary judgment, we
assume, as the district court did, thaurg could reasonably find that [decedent]’'s
statements and behavior demonstiled strong likelihood of suicidat issue here
is whether Plaintiffs presented evidenoe from which a jury could reasonably
find that government officials respmded to this threat with deliberate
indifference.

Davis, 6 Fed.Appx. at 249 (emphasis added).

As in Davis this Court shall assume that, when viewing the evidence in a light most
favorable to Plaintiff, “a jury could reasongblind that [Turner’'s] statements and behavior

demonstrated a strong likelihood of suicieThus, as ifDavis, the issue here is whether Plaintiff

*The following facts might support such a finding: (a) two of the EMTSs testified that they were
dispatched on a “medical” run for “possible suicide” or “attempted suicide;” (b) Graham and

Marks were dispatched to “assist rescue;” (c) Turner repeatedly stated in the presence of Marks
and Graham that he wanted to go to the hospital, and he stated that he was suicidal and wanted to
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“presented evidence from which a jury could oeebly find that [the officers] responded to this
threat with deliberate indifference.” Thssue “presents a mixed question of law and fadt].]”

at 250. “[I]n order for [an officer’s] conduct towstitute deliberate indifference, [the officer] must
not only have subjectively perceived facts frarnich [he or] she could draw an inference that
[Turner] presented a substantial suicide risk, [fheloe must also have consciously disregarded that
risk.” Id. In other words, Plaintiff “must show dh the pertinent individuals knew of and
disregarded an excessive risk to [Turner’s] health or safetguse v. Cty. of Macomt803
F.Supp.2d 850, 854 (E.D. Mich. 2004) (citations omittddpwever, “when an official fails to act

in the face of an obvious risk of which sHesld have known but did not, the official has not
inflicted punishment in violation dhe Eighth [or Fourteenth] AmendmenDavis 6 Fed.Appx.

at 250 (citingFarmer v. Brennan511 U.S. 825, 837-38 (1994)).

In this case, the Court finds that no reasom@bly could find any of the Defendant officers
were deliberately indifferent to any threat of sugcky Turner. This is true even if Turner could
be said to have “demonstrated a strong likelihood of taking [his] own life,” because there is no

evidence any of the officers “subjectively perceivacts from which [he or] she could draw an

inference that [Turner] presented a substantiaideiigsk, [such that the officer] must also have

consciously disregarded that riskRavis 6 Fed.Appx. at 250.

die; (d) Turner was speaking “mumbo jumbo” and “talking kind of crazy” in front of Marks and
Graham; (e) Graham'’s police report states that Turner told her that he was bipolar and had not
taken his medication—and that Turner “demanded to be taken to the hospital;” and (f) Mark
Wilson’s EMS Run Form regarding Turner stated: (1) “attempted suicide” under the caption
“Primary Complaint,” (2) “bipolar” “skits” [schizophrenia] and an abbreviated version of
“paranoia” under the caption “Other History,” and (3) “Man stated he wanted to go to the
hospital” under the caption “Onset Date/Time.”
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First, the 911 call from Plaintiff to Friersamdicated Turner was homicidal (if anything),
not suicidal, and Plaintiff just stated that sheéd[ed] someone to come get him.” None of the
other recordings produced for the Court indicade siicide was a concergr do any of the videos
suggest suicidal behavior. Second, all witnesses, including Plaintiff and Jacoby Bonner, have
testified that Turner was very intoxicated attihree the EPD officers and EMTs arrived at the scene
outside the Turner home. There is testimomy ble was speaking “mumbo jumbo” and was out of
control at several times, all of which are consisteith the speech and actions of a person who is
very intoxicated. Likewise, during his call to the EPD while transporting Tuireer Kis
contemporaneous comments, not deposition testimony years later), Marks stated that Turner was
“very intoxicated.” Marks did not say that Turvesis acting suicidal or that Turner had expressed

suicidal thoughts or threatened suicide.

Third, although there is evidence that Turner and Plaintiff stated that Turner was suicidal,
there is no testimony that Turner was specificalbting he was going to kill himself : (a) at the
scene outside the Turner home, or (b) at anyrditihe. Likewise, there is no testimony or evidence
that Turner: (1) was acting in a suicidal mannehatscene outside of the Turner home, (2) had a
history of suicidal behavior, or (3) had everdeaor threatened sui@dattempts. Fourth, the
affidavit submitted by Shackelford (the detainee irctienext to Turner’s deat the City jail) does
not contain any indication that Turner: (a) threateswgdide, (b) indicated that he was suicidal, or

(c) engaged in any other behavior to cause Shackelford to write that Turner was suicidal.

Finally, it is undisputed that: (a) none of tBED officers had ever received any training
regarding mental health and suicidal risk assessri®mo suicidal risk assessment of Turner was

conducted by any EPD officers at any time, (cyriBu was out of control, uncooperative, and
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combative from the time officers arrived at tikerse outside the Turner home until some point after
Turner was placed in the detox cell, and (d) Bumefused to answer medical history/assessment
guestions while in the processing room. Althosgime of these facts may demonstrate that the
Defendant officers were negligent (or even grosslyligent) with respect to ascertaining Turner’s
mental state, even taken in a light most favorabRaintiff, it is unclear that any of the Defendant

officers knew or subjectively perceivéatts from which they inferred that Turner was suicidal.

More significantly, even if the officers did should have subjectively perceived the facts
in such a manner as to infer that Turner presemsetbstantial suicide risk, there is no evidence that
any of the officers consciously disregarded tigk. Again, one thing the officers indisputably
knew was that, with respect to Turner, they waealing with a person who was, in Plaintiff's
words, very intoxicated and needed to betaaway by somebody. Therefore, Turner, like many
other detainees who have been hauled int€ttyejail, was put in the “detox cell’/“drunk tank.”
And, like other detainees who have been drunkandf control, Turner was not taken to the
hospital but instead was put into the cell wathof his clothing, including his belt, shoes and
shoelaces, even though doing so contravewmatten EPD policy. The failure to follow
administrative rules (or statutory authority), lewer, does not constitute deliberate indifference.
See, e.g., Davis v. Scheréb8 U.S. 183, 194 (1984) (officials “dot lose their qualified immunity
merely because their conduct violates some statutory or administrative provisithg); v.
Calhoun Cty 408 F.3d 803, 812 (6th Cir. 2005) (quotirgrmer, 511 U.S. at 834) (“Deliberate
indifference requires a degree of culpability gre#itan mere negligence, but less than ‘acts or
omissions for the very purpose of causing harmwith knowledge that harm will result.””gmith

v. Freland 954 F.2d 343, 347 (61@ir. 1992) (“under § 1983, the issue is whether [the officer]
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violated the Constitution, not whether he should be disciplined by the local police force”). Thus,
the failure of Marks, McCaig, Graham and Fragr$o remove Turner’s belt, shoes and shoelaces

— or, in the case of Frierson (and perhaps McQaighysically check on Turner more frequently

— each as required by EPD policy, do not establish a conscious disregard of the risk of suicide by

Turner.

This is not to say that it is not possible Befendant officers shodihave known that Turner
was suicidal, and the failure of the Defendafficers to perceive Turner as suicidal could be
characterized as negligent or even grossly negtigLikewise, it is possible that McCaig, Marks
and Graham acted negligently or even grossly neglig when they put Turner in the cell with his
belt and shoelaces, in violation of the EPD policy. Based on Turner’s behavior , the absence of any
concurrent suicidal attempt or behavior, andstégements made by Plaffito Frierson on the 911
call, however, even if the Defendant officers failedd¢bin the face of ambvious risk of which they
should have known, the Court concludes their condlues not constitute the type of culpability that
rises to a level of deliberate indifference or subjects them to Section 1983 liability as it relates to

Turner’s suicideDavis 6 Fed.Appx. at 250 (citingarmer, 511 U.S. at 837-38).

Accordingly, the Court holds that the Defentafficers are entitled to summary judgment

on Plaintiff's deliberate indifference claim based on Turner’s suicide.
b. Serious Physical Medical Needs

Plaintiff asserts that the Bendant “officers also had knowvege of Turner’s other serious
medical needs that were blatantly obvious stltdt even a lay person would deem needed
immediate medical attention, as indicated by the serious injury to his hand and his inability to

breathe.” As it relates to the “serious injuryTarner’s] hand,” Plaintiff argues that: (1) Marks and
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Graham were present when Mark Wilson kicked Turner’s hand, (2) Marks, McCaig and Graham
were present in the hallway between the processing room and the detox cell when Turner asked for
medical help and to be taken to the hospital, and (3) Frierson was told by Turner that his hand was
hurting. Viewing the evidence produced to the Couatlight most favorable to Plaintiff, at worst,

some stitches in one of Turner’s fingers wareken when Mark Wilson “kicked” Turner’s hand.
Plaintiff has not produced any authority, and @wart is aware of none, that a bleeding finger or
broken stitches constitute a serious medical neguiring immediate medical attention. Therefore,

the Court concludes that Plaintiff cannot satisfg first (objective) component of a deliberate

indifference claim as it relates to the alleged injury to Turner’s hand.

As it relates to Turner’s breathing issues whilehe City jail, there is evidence that: (1)
Turner “begged” Marks, Graham and McCaig fedical help in the havay of the City jall
because he was having trouble breathing, (2) Tiregged and yelled for help for at least an hour
and a half, including yelling, “I canlireathe,” and (3) specificaltpld Frierson that he could not
breathe when Frierson checked on Turner in thexd=ell at approximately 4:35 a.m. For purposes
of this motion, the Court shall assume thatdifigculty breathing expressed by Turner constituted
a serious medical need that satisfies the first (objective) component of a deliberate indifference
claim. The Court finds, however, that Plainti@nnot satisfy the second (subjective) component of

a deliberate indifference claim regarding Turner’s breathing issues.

Even viewing the evidence in a light most favdeab Plaintiff, there is no reason to think
that any of the officers subjectively perceived $dcom which he or she could draw an inference
that Turner presented a substantial risk of harenrasult of his difficulty breathing. From the time

the officers first came in contact with Turnabout 2:30 a.m., he was very intoxicated,
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uncooperative, combative and, at least at times, ocedr@fol. Turner also yelled frequently and,
when he was in the detox cell, was bangingyailihg for an extended period of time. Based on
Turner’s actions and his complaint of havinguiole breathing, it would have been reasonable for
any or all of the officers to attribute his colaipts of breathing trouble to Turner’s yelling and
physical actions. Moreover, there is no evidence (baTurner’s cause of death was related to his
difficulty breathing, or (2) Turner suffered any injuy a result of his difficulty breathing such that

a different response by the officers would have prevented that injury.

For the reasons stated above, the Court holdPthiatiff's claims of deliberate indifference

to serious physical medical needs are not viable, as a matter of law.
C. Conclusion

Accordingly, for the reasons set forth above, @ourt concludes, as a matter of law, that
Plaintiff's claims of deliberatmdifference against the Defendaifficers who had any contact with

Turner (.e., Frierson, McCaig, Marks and Graham) must be dismissed.
2. The City and Champagne

To state a claim against a municipality un&ection 81983, Plaintiff must prove that a
violation of her constitutional rights resultdcom a “custom, policy, or practice” of the
municipality.See Monell v. Dep’t of Soc. Serd6 U.S. 658 (1978%ity of Canton489 U.S. 378
(1989). Plaintiff has the burden of setting forthhaparticularity the existence of the offending
policy or custom and linking the policy or custom to the injury alleged:

If a City may be liable only whethe injury is inflicted in the
execution of City policy, the Complaint must identify the policy,
connect the policy to the City itself, and show that the particular
injury was incurred because of theecution of that policy. Plaintiff

must, of course, prove that thgury was caused by the City policy.
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Coogan v. City of Wixom820 F.2d 170, 176 (6th Cir 1986)erruled on other grounds by Frantz
v. Vill. of Bradford 245 F.3d 869, 874 (6th Cir. 200Blaintiff cannot plead a Section 1983 cause
of action with conclusory language. Plaintiff mgst forth the specific policy and establish the
manner in which it caused the injugregory v. Shelby CtyTenn, 220 F.3d 433, 442 (6th Cir.
2000);Monell, 436 U.S. at 695ee also Facteau v. Unknowffi€ers and Agents of Clinton Twp.,
596 F.Supp. 580, 582-83 (E.D. Mich. 1984).

In the context of prisoner medical care:

[Plaintiff] must show: (1) a clear and persistent pattern of mishandled
medical emergencies for pre-arraignment detainees; (2) notice, or
constructive notice of such pattern, to the [Township]; (3) tacit
approval of the deliberate indifference and failure to act amounting
to an official policy of inactionand (4) that the custom or policy of
inaction was the “moving force,” or direct causal link, behind the
constitutional injury.

Garretson 407 F.3d at 796 (citin@oe v. Claiborne Cty.103 F.3d 495, 508 (6th Cir. 1996)).

A municipality has a constitutional obligationgoovide medical attention to inmates with
serious medical needs. A constitutional degidraoccurs, however, only where the municipality,
through the implementation of its policies andgaaures, is shown to be deliberately indifferent
toward an inmate’s health or safd®erez 466 F.3d at 430 (citinGray v. City of Detroit399 F.3d
612, 616-18 (6th Cir. 2005)3raham v. Cty. of Washtena@68 F.3d 377 (6th Cir. 2004).

The [City] has “a duty ... to recognize, or at least not to ignore, obvious risks of

suicide that are foreseeable,” and to take reasonable steps to prevent an inmate’s

suicide “[w]here such arisk is cleaGray, 399 F.3d at 618. However, “[d]eliberate
indifference remains distinct from mere negligence. Where a city does create
reasonable policies, but negligently administers them, there is no deliberate
indifference and therefore no 8§ 1983 liaibilitgztay, 399 f.3d at 618 n.1 (6th Cir.

2005).

Perez 466 F.3d at 430.
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In this case, written EPD policy provided thisgtainees were “to be stripped of any item
which might be used by the inmate as a weaponhaarm himself, such as a necktie, shoelace, belt,
etc.” Plaintiff does not challenge the foregpivritten EPD policy—and, halkde Defendant officers
followed that policy on September 26, 2010, Pl#fictuld not have hung hiself by his shoelace.
Plaintiff instead contends that the “City \abéd Turner’s due process rights through enacting
customs deliberately indifferent to the serious medical needs of suicidal or seriously injured
jailhouse detainees, where the customs allow foirtke#a to be placed inltewith their belt and
shoelaces, unsupervised for upatohour, regardless of their suicidal tendencies or other serious
medical needs.” Plaintiff argues that the[E$ recognized practice (a practice ratified by
Champagne even though it contravened written EPD policy) of: (1) placing an out of control
prisoner in a cell for a “cool down period,” (2) tvitut assessment of suicide risk or inquiry into
serious medical needs and with belts and shoelaces, constitutes a “custom” that demonstrates

deliberate indifference to the serious medical needs of EPD detainees.
a. Psychological/SuiciddRisk

Even assuming Plaintiff is correct that thedBfas a custom or practice of putting detainees
in the detox cell, without supervision for updn hour and without spping them of belts and
shoelaces, regardless of their suicidal tendenciether serious medical needs, the Court finds that
Plaintiff cannot recover on her claim against thegyCas a matter of lawyith respect to the
psychological/suicidal risk allegations or the hand injury/breathing allegations. Simply put, Plaintiff
cannot satisfy the elements of the Sixth Cireista visdeliberate indifference to prisoner medical

care set forth iGGarretsonandClaiborng supra Specifically, Plaintifhas presented no evidence:
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(@) Ofany prior instances where the EPDofficers denied medical treatment of any
kind to a prisoner;

(b) That the EPD or its officers had evgnored a detainee or treated with deliberate
indifference any detainee whom officers wirlel was a suicide risk or the officers
knew was suicidal or had any other serious medical need; or

(©) Of a clear and persistent patternmy &eatment that could demonstrate a policy of
inaction by the Cityis a vismedical care for its prisoners with serious medical
needs or suicidal ideations.

In addition, the Court notes that the established [zag in the Sixth Circuit is that prisoners do not

have a right to be correctly screened for suicidal tendemie®se875 F.2d at 1244, and that “the
generalized right of a prisonerlbe free from deliberate indiffence [to a known serious medical

need] cannot support a finding that there was a clearly established right to be protected from
committing suicide.Rich 955 F.2d at 1096-97. Based on the absence of prior incidents involving
the EPD and these two cases, the Court cannot find that the City needed to have a policy that

required the screening of detainees for psychological/suicidal risk.

Accordingly, the Court concludes thiie City and Champagne are entitled to summary
judgment on Plaintiff's claim regarding the EPD'BLtCity’s) custom or practice of utilizing the

cool down period for prisoners who are out of control.
D. Failure To Train

In City of Cantonthe Supreme Court set forth the standard for municipal liability under a

failure to train theory as follows:

We hold today that inadequacy of police training may serve as the
basis for 81983 liability only where the failure to train amounts to
deliberate indifference to the rigldpersons with whom the police
come into contact. This rule is most consistent with our admonition
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in Monell[suprqd . . . that a municipality can be liable under §1983
only where its policies are the “moving force [behind] the
constitutional violation.” Only where a municipality’s failure to train

its employees in a relevant respect evidences a “deliberate
indifference” to the rights of its\habitants can such a shortcoming
be properly thought of as a City “fxy or custom” that is actionable
under §1983.

Id. at 388. The Supreme Court further stated that in determining the municipality’s liability, the
focus must be on the adequacy of the trainilngram itself and not on whtwedr a particular officer

was adequately trained. The meaetfthat a particular officer may be inadequately trained is not
sufficient to demonstrate liability, as the officer's shortcomings could be caused by his own

ineptitude or negligent administration of the progrémmat 391.

Therefore, in order to hold a municipalitybla under 81983 for failure to train, the Plaintiff
must show that: (1) the training program is inadégtathe task the officer must perform; (2) the
inadequacy is the result of the municipality’diloerate indifference; and (3) the inadequacy is
“closely related to” or “actually caused” the Plaintiff’s injuBlinton v. Cty. of Summi§40 F.3d
459, 464 (6th Cir. 2008Ellis v. Cleveland Municipal Sch. Dis#55 F.3d 690, 700 (6th Cir. 2006);
Matthews v. Jone85 F.3d. 1046, 1049 (6th Cir. 199#)jl v. Mcintyre, 884 F.2d. 271, 275 (6th

Cir. 1989). _To establish deliberate indifference, the plaintiff “must show prior instances of

unconstitutional conduct demonstrating that the [mipality] has ignored a history of abuse and

was clearly on notice that the training in this paiticarea was deficient and likely to cause injury.

Plinton, 540 F.3d at 464 (emphasis added). A pattern of similar constitutional violations by
untrained employees is “ordinarily necessary” to demonstrate deliberate indifference for purposes

of failure to train claimsBd. of Cty. Comm’rs. v. Browb20 U.S. 397, 409 (1997).
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Plaintiff argues that the City violated Turnedlige process rights because, “due to the City’s
deliberate indifference, its officers and sergeardee insufficiently trained and/or supervised to
screen and document [a] detainee['s] suicide aisdl remove dangerous items from detainees’
possession before placing them in cells.” Ritiirelies on the Defendant officers’ testimony that
they did not receive training regarding mental health and assessment. Plaintiff also relies on the
testimony of Champagne that, prior to Septenite 2010, there is no record of the City having

assessed whether the EPD officers had read and understood the City policies.

Plaintiff's argument fails for several reasoRrgst, the Sixth Circuit has recognized for over

a decade that inmates have no general right tmivectly screened for suicidal tendencies, nor a
generalized right to be protected against committing suiSiee Danes&75 F.2d at 144Davis,

6 Fed.Appx. at 26. Second, as set forth above, Plaintiff has offered no evidenceswhi&ry
constitutional violation(s) by EPD officers (to say nothing of a pattéreuch constitutional
violations), generally, or more specifically, no evidence ofsamylar constitutional violations by
any of the officers named as Defendants in thie east relates to serious medical needs of EPD
detainees or suicidal EPD detainegse Plinton540 F.3d at 468rown, 520 U.S. at 409. Third,
Plaintiff has offered no evidencearfy prior instances of suicideguicide attempts in the City jail
(at least as presented to the Court in this agtsuch that the City should have been on notice that

its policies or customs were “deficient and likely to cause injupliriton, 540 F.3d at 464.

For the foregoing reasons, the Court finds theate is no evidence to support a finding that:
(a) the City was on notice of a need to trairoftecers regarding detainees with a serious medical
need and/or detainees claiming to be suicidath@gre was a pattern of constitutional violations by

untrained officers, or (c) the City’s alleged faduto train caused Plaintiff's claimed injuries.
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Therefore, the Court finds that, even if the EPD officers were inadequately trained, there is no

evidence that any such inadequacy was the result of deliberate indifference by the City.

Accordingly, the Court holds that the City canbetsubject to municipal liability for failing
to have a different policy with regard to prisonerth a serious medical need or who claim to be
suicidal, as there simply was no evidence putting the City on notice of such a need, nor any case law
requiring such a policyrord v. Cty. of Grand Traversg35 F.3d 483, 498 (6th Cir. 2008) (citing
Garettson407 F.3d at 796 (concluding that the pldftgimunicipal-liability claim failed because
there was no evidence that the city had eitheusom of denying medical treatment” to inmates
or “notice of a clear and persistent pattern of such treatmeltil)gr v. Calhoun Cty.408 F.3d

803, 815-16 (6th Cir. 2005).

For all of the reasons above, the Court bdltht the City and Champagne are entitled to

summary judgment on Plaintiff's failure to train claim.
E. Supervisory Liability of McCaig and Frierson

Plaintiff appears to argue McCaig and Frierson should be liable for unconstitutional
supervision: (1) for the “force used by Marks the hallway” of tle City jail “that was
unconstitutional,” and (2) because no one took “Turner to the hospital despite their knowledge of
his suicidal tendencies, the fabtat while he was in the City jail, when he begged for medical
attention and couldn’t breathe&Citing Campbell v. City of Springsboro, Ohf®0 F.3d 779, 789-90
(6th Cir. 2012). As the Court concluded abdheye was no constitutional violation with respect
to the underlying conduct cited by Plaintiff in pgd$and (2) of the preceding sentence. As such,
McCaig and Frierson cannot be liableder a supervisory liability theorysee Watkins v. City of

Battle Creek,273 F.3d 682, 687 (6th Cir. 2001) (“If no constitutional violation ..., the
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[governmental] defendants cannot be held liable under § 1983”) (€iiygof Los Angeles v.

Heller, 475 U.S. 796, 799 (1986)).

Accordingly, the Court holds that McCaagd Frierson are entitled to summary judgment

on Plaintiff's claims of supervisory liability.
F. Motion to Extend/Dismiss

Defendants filed their Motion to Extend/Dismiss, a motion centered on discovery matters,
3 %2 months after the discovery cut-off deadlineraatly three months after filing their Motion for

Summary Judgment on the eve of the dispositive motion cut-off date. The Court denies Defendants

Motion to Extend/Dismiss for the following reasons.

First, the untimeliness of the Motion to tErd/Dismiss was egregious. As the Court’s
Scheduling Order clearly provides, all discovery motions are to be filed and heard prior to the
discovery cut-off deadline. As such, the Coumas persuaded by a request for extension of the
discovery deadline filed over three months atter(previously extended) discovery deadline had
passed, nor by a motion to compel outstandingoglissty. Likewise, a motion to dismiss based on

discovery issues filed almost three months after the dispositive motion cut-off is unacceptable.

Second, in their Motion to Extend/Digss and “brief” in support theredDefendants: (1)
cited exactly zero cases, (2) barely noted thrdesRfuom the Federal Rules of Civil Procedure

(Rules 16, 26 and 37), and (3) offered little analgéisow such Rules afipd to the “facts” set

'Defendants’ “brief” was literally one sentence. Defendants “argued” as follows:

Defendants hereby rely on their Motion to Extend Discovery Motion Filing
Cutoff and to Dismiss Case, Strike Wasses and/or Compel Discovery and the
Court Rules cited therein.
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forth therein. Likewise, even aftPlaintiff's response brief notatle dearth of authority cited by
Defendants in their Motion to Extend/Dismiss and brief in support thereof, Defendants again cited
exactly zero cases, and the closest thing to atyHoefendants identified in their reply brief was

the following statement related to striking all estpdisted by Plaintiff in this case: “Pursuant to
FRE [sic] Rule 26, this should include striking axpert retained by Plaintiff or any withnesses to

be used at trial to present evidence under F&E FRE 703 or FRE 705.” As such, the Court does

not find Defendants’ “arguments” legally compelling or persuasive.

Third, based on the Court’s review of DefendaMotion to Extend/Dismiss, most of the
relief requested therein has been rendered motite Court’s rulings obefendants’ Motion for
Summary Judgment. For example, many of theasiges and other information/materials discussed
clearly pertain to Plaintiff's claims related torfier’s suicide and/or other serious medical issues,
yet such witnesses and information/materials maveslevance with respect to the surviving claim
of excessive force based on Marks tasing Turn#rarback of the patrol car. As such, the Court

need not—and will not—address those arguments at this time.

Accordingly, for the reasons set forth abptlee Court denies Defendants’ Motion to

Extend/Dismiss.

V. CONCLUSION

Accordingly, and for the reasons set fodaiove, IT IS HEREBY ORDERED that: (1)
Defendants’ Motion for Summary Judgment (Rec#38) is GRANTED IN PART and DENIED

IN PART, and (2) Defendants’ Motion to Extend/Dismiss (Docket #50) is DENIED.
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IT 1S SO ORDERED.

S/Lawrence P. Zatkoff
LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

Dated: March 27, 2014
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