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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

CRESCENT ELECTRIC SUPPLY
COMPANY,

Plaintiff,
V. Case No. 11-3398-CV-S-RED

CENTRAL ELECTRIC OF SULLIVAN
INC., et al.,

Defendants.

CENTRAL ELECTRIC OF SULLIVAN
INC., et al.,

Third-Party Plaintiffs,
V.

TRAVELERS CASUALTY AND
SURETY COMPANY OF AMERICA,

Third-Party Defendant.

Before the Court is Third-Party Defendant'stMno to Dismiss, or, in the alternative, Stay
or Transfer Third-Party Complaint (Doc. 40).

Third-Party Defendant Travelers Casualtygé&urety Company of America ("Travelers")
argues that the claims asserted by Third-Pagin®if Central Electric of Sullivan, Inc., Westward
Construction, Inc., Central Electric/Westward Qomstion and Hartford Fire Insurance Company
(collectively the "Third-Party Plaintiffs") agast it should be dismissed, stayed, or transferred
pursuant to the "first-filed" rule. This ruleguents parties from proceeding with "a duplicative,

second-filed lawsuit in another forumMN\w. Airlines, Inc. v. Am. Airlines, In@89 F.2d 1002, 1004
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(8th Cir. 1993). Under the rule, the court waiarthe original case was filed should be given
priority to decide the case, absent compelling circumstarideat 1005.

In support of its proposition that the Third-PartgiBRtiffs' claims run afoul of the first-filed
rule, Travelers argues that this Court originathnsferred claims brought by Central Electric of
Sullivan, Inc. ("Central") and Westward Construction, Inc. ("Westward") against Travelers to the
Eastern District of Michigan, which is where thleged original action for purposes of the first-filed
rule is now pendingSegCentral Electric of Sullivan, Inc. v. The Lasalle Group, /@ase No. 10-
3507-CV-S-RED, Order Doc. 38) (transfag and consolidating the case w@kntral Electric of
Sullivan, Inc./Westward Constructidngc. v. The LaSalle Group, In€Case No. 2-11-CV-10997-
MJH, in the United States District Court for tB&astern District of Michigan). Central and
Westward are two of the third-party plaintiffs this case, and Travelers is again joined as a
defendant, and Travelers further argues that both cases concern the same subject matter.
Specifically, both cases, as they relate to Traveters;ern Travelers as surety on behalf of LaSalle
Group, Inc. ("LaSalle™) issuing a payment bond for LaSalle for the construction project at Fort
Leonard Wood Double Dining Facilitiroject ("Project”). In the case pending in the Eastern
District of Michigan, Central and Westwardauing Travelers and LaSalle for LaSalle's failure
to pay Central for the labor and materials furnishg Central on the Projectn this case, the
Third-Party Plaintiffs are also suing Travelers f@aSalle's failure to pay the subcontractors and
material suppliers, including Central and WestivaBased on LaSalle's alleged failure, the Third-
Party Plaintiffs have assertedlaim for subrogation against Travedéo the extent the Third-Party
Plaintiffs are found liable for failing to pay rfanaterials supplied by Crescent Electric Supply
Company ("Crescent"), the plaintiff in this acti@ount I), and a claim for breach of a joint check

agreement wherein LaSalle would pay for the lamal materials with three joint checks (Count II).



The Third-Party Plaintiffs' opposition to TravedeMotion argues that in order for the first-
filed rule to be applicable, the actions must be "parallel.” The Third-Party Plaintiffs also argue that
they did not file their principal action here ander to gain an advantage, making the doctrine
inapplicable. However, the Third-Party Plaintiffidmit that there may be an overlap of damages
and parties between the two actions and thatr@lerduld have brought its joint check agreement
claim in the Eastern District of Michigan, buethmaintain that the two actions are not parallel.
Finally, the Third-Party Plaintiffs argue that Czest likely cannot be made a party to the Michigan
action.

The Court notes, that in the contextatistention, the Eighth Circuit has found parallel
proceedings to involve "substantially the same parties litigat[ing] the same issues in different
forums." Continental Cas. Co. v. Adnce Terrazzo & Tile Canc., 462 F.3d 1002, 1005 (8th Cir.
2006). In this case, it is cleamath many of the same parties areolved in both actions, with the
only difference being that this action involves otadditional parties, as Third-Party Plaintiffs,
asserting the exact same claims as Central and Westward. It is also clear that the Third-Party
Plaintiffs admit that Central could have asserted its joint check agreement for the labor and materials
at the project in the Michigan action. Furthermdres also clear that Travelers is facing liability
in both actions for the exact same reasons on et eame project. The Court notes that Crescent
has moved to dismiss its entire cause of action with prejudice and at itSeg$tlaintiff Crescent
Electric Supply Company's Dismissal of Its Caakéction With Prejudice (Doc. 57)). Thus, in
light of these facts and also for the sake of judicial economy, the Court sees no reason to permit
Third-Party Plaintiffs to pursueaims against Travelers that mayphesued in the Eastern District
of Michigan, where in fact the same issues amaaly proceeding against Travelers. As such, the

Court finds that the claims set forth in theirflParty Complaint should be transferred to the



Eastern District of Michigan and consolidated withntral Electric of Sullivan, Inc./Westward
Construction, Inc. v. The LaSalle Group, In€ase No. 2-11-CV-10997-MJHsee Rural Media
Group, Inc. v. Performance One Media, L1897 F. Supp. 2d 1097, 1103 (D. Neb. 2010) (noting
that a district court has discretion to transfer a case under the first-filed rule).

Thus, for the reasons above, the C&IRANTS the Third-Party Defendant's Motion to
Dismiss, or, in the alternative, Stay or Tster Third-Party Complaint (Doc. 40) and hereby
ORDERS the Clerk of Court to transfer the claims set forth in the Third Party Complaint (Doc. 28)
to Central Electric of Sullivan, Inc./Westwara@struction, Inc. v. The LaSalle Group, InCase
No. 2-11-CV-10997-MJH in the United States Distfxurt in the Eastern District of Michigan.
Furthermore, the CouiENI ESthe Third-Party Plaintiffs' Motion for Leave to file First Amended
Third-Party Complaint (Doc. 53). Finally, the CoGRANT S Plaintiff Crescent Electric Supply
Company's Dismissal of its CauskAction With Prejudice (Doc. 57PISMISSES Crescent's
Action on a Payment Bond for a Publicofact and for Other Relief (Doc. 1-WITH
PREJUDICE and with Crescent to bear the costs of its actionPaI ESASMOOT Central's
Motion for Summary Judgment (Doc. 35) and Crescent's Motion for Summary Judgment (Doc. 44).

IT 1SSO ORDERED.

DATED: July 11, 2012 [s/ Richard F_Darr

RICHARD E. DORR, JUDGE
UNITED STATES DISTRICT COURT

1

It is also worth noting that another basistfansfer arises under 28 U.S.C. § 1404(a) which
requires the weighing of "case-specific factbedpng with the convenience of the parties and
witnesses and the interests oftios, in determining whether to transfer a case to another district
court. Terra Int'l, Inc. v. Miss. Chem. Corpl19 F.3d 688, 691 (8th Cir. 1997). In this case, two
out of the four third-party plaintiffs and thertparty defendant are already litigating these same
issues in the Eastern District of Michigan, igfhthe Court finds strongly weighs in favor of
transferring this case, as does the need to avoid inconsistent results and preserve judicial economy.



