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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FRANK DOUGLAS HENDERSON,
Petitioner,
CASE NO. 12-13482
V. HON.ARTHUR J. TARNOW
SHERRY BURT,

Respondent.
/

OPINION AND ORDER
DENYING THE AMENDED HABEAS CORPUS PETITION [9],
DECLINING TO GRANT A CERTIF ICATE OF APPEALABILITY,
AND GRANTING LEAVE TO APPEAL IN FORMA PAUPERIS

This matter has come before the Gaur petitioner Frank Douglas Henderson’s
pro se habeas corpus petition under 28 U.§Q@254. The habeas petition challenges
Petitioner’s state convictions for three counftshird-degree criminal sexual conduct.

See MIcH. CoMP. LAWS 8§ 750.520d(1)(a) (sexual penetoatiof a person at least thirteen
years old, but less than sixtegears old). Petitioner is serving a sentence of fifteen to
twenty-five years. He seekabeas relief on grounds that he was denied his right to a
speedy trial, his trial and appellate attornegse ineffective, anthe cumulative effect

of errors deprived him of dygocess and a fair trial.

RespondenBherryBurt argues in an answer to the habeas petition that: a portion
of Petitioner’s speedy-trial claim is not cognileabn habeas review and also is meritless,

and the state appellate court’s decisiois wat contrary to, or an unreasonable
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application of, Supreme Coustecedent; Petitioner’'s secoadd third claims regarding
trial and appellate counsel are meritless, aedsthte courts’ decisions were not contrary
to, or an unreasonable applion of, Supreme Court predent; and Petitioner’s fourth
claim is procedurally defaulted, not copaible on habeas review, and meritless.

The Court agrees that some of Petititsielaims are not cognizable on habeas
review and that the state courts’ decisionsenabjectively reasonable. Accordingly, the
petition will be denied.

|. Background

The charges against Petitioner arose fromdeparate incidents that occurred in
the home of the complainant’s aunt in Lansing, Michigan. Petitioner was tried before a
jury in Ingham Couty Circuit Court where the s#mony established that

Henderson was a frequent visitor a& #unt's home during the time period
In question. The first assault occed in July or August 2008. The
complainant testified that Hendersomzain to the roonthat she shared
with her brother and cousin and tdidr that her aunt wanted to see her.
However, instead of taking her ber aunt, Henderson pulled the
complainant into an unoapied bedroom, where lpeished heonto the
bed, removed her clothes, and penettdter vagina with his finger and his
penis. The complainantidahat Henderson stopgevhen one of the other
children in the home at the time svaeen in the doorway. The
complainant, then 14 years old, diot immediately notify an adult about
the encounter, but inste&mld her two younger refiaes not to tell anyone
what they had seen. Atdl, the relatives testifeethat they had withessed
the complainant and Henderson togeihea room at the aunt’'s home.
[The complainant’s] brother specificalbfated that he heard his sister
crying and saw Henderson moviag and down on top of her.

The next incident occurred in Septeen 2008, when theomplainant again
stayed at her aunt’s house. Wlwamplainant learned that Henderson
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would be present withoainy other adults at tHeome, she asked her older
cousin to stay, but he refusedater, Henderson tried to engage the
complainant in conversation, and shedrto leave the room. He prevented
her from leaving, pulled her onto thed, pushed her clothes down, and
again penetrated her vagina with figer and his penis. Afterward, the
complainant observed bleedinghar vaginal area. She did not
immediately report this incident eeh However, in November 2008, she
eventually told hemother what had occurred, wh led to an investigation
and the trial at issue [here].

People v. Henderson, No. 297994, 2011 WPR463566, at *1 (Mich. Ct. App. June 21,
2011.) Petitioner did not testify, but fourfdese witnesses testified that Petitioner was
elsewhere at the time of the September 20, 20€i8ent or that he was never alone with
the complainant that day.

On March 19, 2010, the jufpund Petitioner guilty, as chged, of three counts of
third-degree criminal sexual conduct. 8pril 21, 2010, the trial court sentenced
Petitioner as a habitual offender to three corent terms of fifteen to twenty-five years
in prison.

Petitioner moved for a new trial on the bdket he was not treewithin 180 days,
as required by Michigan law. In the sametion, Petitioner requested an evidentiary
hearing where medical expedsuld testify about the corfginant’s sexually transmitted
infection (STI) and where Petitioneould argue that he was dedia fair trial by the trial
court’s refusal to admit evahce of the complaant’'s STI and Petitioner’s lack of an

infection. The trial court held oral argumentsthe motion and denied it. (Mot. Hr'g, at

3-4, Oct. 19, 2010.)
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In a subsequent appeal, Petitioneradihe same issues, arguing that his
convictions should be overturned becauseStiage did not bring him to trial within 180
days, as required by Michigan law, andttthe trial court ®ed by not granting an
evidentiary hearing with expert medi¢astimony on the complainant’s STl and
Petitioner’s lack of infection. The Michag Court of Appeals rejected Petitioner’s
claims and affirmed his corstions in an unpublishe@er curiam opinion. See
Henderson, 2011 WL2463566.

In an application for leave to app&althe Michigan Supreme Court, Petitioner
raised only the issue about the trial courtitufe to grant an evidentiary hearing on the
complainant’s STI and Petitioner’s lackiofection. On Noveber 21, 2011, the
Michigan Supreme Court denied leave toeglbecause it was not persuaded to review
the issue.See People v. Henderson, 490 Mich. 912; 805 N.W.2803 (2011) (table).

On August 8, 2012, Petitionermonenced this action by filing@o se habeas
corpus petition and a motion to hold the petition in abeyance. On September 18, 2012,
the Court granted Petitioner’s motion, hkld petition in abeyare pending exhaustion
of additional state remedies, and clofad case for administrative purposé&ee Order
Granting Mot. to Hold Petn Abeyance, ECF No. 4.

Petitioner then returned the state trial court and filed a motion for relief from
judgment. He argued that his state and fddglats to a speedy trial were violated and

that his trial and appellate attorneys wireffective. Therial court’'s successor
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determined that it was barred from gragtrelief on Petitioner'slaims about trial
counsel and the alleged lack of a speedylbeaause the Michigan Court of Appeals had
decided those issues on direct appeal. Tiakdourt also stated that trial counsel’s
decision not to pursue an evidentiary hegnvas a strategic decision, which did not
constitute ineffective assistancEinally, the trial court helthat appellate counsel was
not ineffective for failing to raise a claiabout trial counsel’s performance, because
Petitioner failed to demonstrate thatltigaunsel’s performance was deficielsee
People v. Henderson, No. 08-1406-FH, Op. and Ord@gngham Cty. Cir. Ct. Apr. 3,
2013). Petitioner moved for reconsideratibuat the trial court denied his motion after
concluding that his argumenigre unpersuasive and thegt was presenting the court
with issues that the court had piaysly considered and decidefiee Peoplev.
Henderson, No. 08-1406-FH, Ordddenying Def't's Mot. forReconsideration (Ingham
Cty. Cir. Ct. Apr. 30, 2013).

Petitioner appealed the trial court’s decision on grounds that (1) the trial court
violated Michigan Court Rule 6.508(E) bytrreaching the merits dfis claims, (2) he
was entitled to a remand for a hearing and a merits decision, (3) his constitutional right to
a speedy trial was denied, (4) trial counsas ineffective, (5) appellate counsel was
ineffective for not raising these issues on a@bpend (6) structural error occurred. The
Michigan Court of Appeals declined temand Petitioner’s case and denied his

application for leave to appeal on thesisathat Petitioner had failed to establish
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entitlement to relief under Mieggan Court Rule 6.508(D)See People v. Henderson, No.
318404 (Mich. Ct. App. Jan. 23, 2014). September 5, 201#he Michigan Supreme
Court denied leave to appeal for the same reaSesPeople v. Henderson, 497 Mich.
853; 852 N.W.2d 177 (2014) (table).

In December of 2014, Petitioner filedaher habeas corpus petition in this
District. See Henderson v. Burt, No. 14-14625 (E.D. Mich. De&, 2014). The Clerk of
the Court randomly assigned the 2014 petitmanother judge in this District, but
because the 2014 petition challenged the same convietsoiine 2012 petition, it was
subsequently reassigned to this Court. B@eember 23, 2014, the Court consolidated
the two cases, re-opened this case, ametigechption, and closed the 2014 caSse
Order of Consolidation, ECF No. 6. Resgent Sherry Burt subsequently filed an
answer to the petition, ECNo. 12, and Petitioner filed a reply, ECF No. 14.

Il. Standard of Review

The Antiterrorism and Effective Deaftenalty Act of 1996 (AEDPA), imposed
the following standard of weew for habeas cases:

An application for a writ of habeasmpus on behalf o& person in custody

pursuant to the judgment of a Stateidt shall not be granted with respect

to any claim that was adjudicated oe therits in State court proceedings

unless the adjudication of the claim —

(1) resulted in a decision that sveontrary to, omvolved an

unreasonable application of, dlyaestablished Federal law,
as determined by the Supreme Court of the United States; or
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(2) resulted in a decision thafis based on an unreasonable
determination of the facts in ligf the evidence presented in
the State court proceedings.

28 U.S.C. § 2254(d).

“AEDPA thus imposes a ‘highly defergal standard for evaluating state-court
rulings,’ Lindh v. Murphy, 521 U.S. 320, 333 n.7 (1993@nd ‘demands that state-court
decisions be given the benefit of the doutgodford v. Visciotti, 537 U.S. 19, 24
(2002) per curiam).” Renicov. Lett, 559 U.S. 766, 773 (2010). In fact,

“[a] state court’s determination thatclaim lacks merit precludes federal
habeas relief so long as ‘faimded jurists could disagree’ on the
correctness of the state court’s decisioHarrington v. Richter, 562 U.S.
86, 101, 131 S.Ct. 770, 118Ed.2d 624 (R11) (quotingYarborough v.
Alvarado, 541 U.S. 652, 664, 124 S.@i40, 158 L.E®d 938 (2004)).
The state court decision must be “sckiag in justification that there was
an error well understood and comipeaded in existing law beyond any
possibility for fairminded disagreementWhite v. Woodall, 572 U.S. :
, 134 S.Ct. 1697702, 188 L.Ed.2d 698 (2@} (internal quotation
marks omitted).

Woodsv. Etherton, 136 S. Ct. 1149, 1151 (2016).dditionally, this Court must presume
the correctness of a state court’s determonadf factual issues unless the petitioner
rebuts the presumption withear and convincing evidencelolland v. Rivard, 800 F.3d
224, 242 (6th Cir. 2015) iting 28 U.S.C. § 2254(e)(1)gert. denied, 136 S. Ct. 1384

(2016).
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[ll. Analysis
A. Speedy Trial

Petitioner alleges that he was denied tasesand federal right to a speedy trial.
Petitioner raised this issue in the Michigan Court of Appesaldirect appeal. The Court
of Appeals determined that the Michigstatute on which Petitioner relied and the
corresponding court rule were not applicaideause the statute and rule were limited to
state prisoners, and Petitioner was a countyirtestaat the time. The Court of Appeals
also stated that, to the extent Petitiocieaillenged the digy on constitutional grounds,
his argument failed because he did raage the issue of prejudice.

Petitioner also raised his speedy trialran his motion for rigef from judgment
and the subsequent appeal. The statkdourt concluded that it was barred from
granting relief because the igswas decided against Petitiowerdirect appeal and there
had been no retroactiwelange in the law that undermined the appellate court’s decision.

Petitioner contends that the trial cberred by failing to provide a reasoned
analysis of his constitutional claim. Petitiomdso contends that the delay in trying him
was presumptively prejudicial atidat it impeded his defense.

1. Clearly Established Federal Law

The alleged violation of Petitioner’s rigttt a speedy trial under state law fails
because “it is not the province of a feddrabeas court to reexamine state-court

determinations on state-law ati@ns. In conducting habessview, a federal court is
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limited to deciding whether a nwiction violated the Constituin, laws, or treaties of the
United States.”Estelle v. McGuire, 502 U.S. 62, 67-68 (1991).

Petitioner nevertheless did have a fedeoalstitutional right to a speedy trigtee
U.S. @NsT. amend. VI (“In all criminal prosecuts, the accused shall enjoy the right to
a speedy and public trial . . . . ”). Thight “is ‘fundamental’ and is imposed by the Due
Process Clause of the FourtdteAmendment on the StatesBarker v. Wingo, 407 U.S.
514, 515 (1972).

When determining whether a particulafedelant was deprived of his right to a
speedy trial, courts must coder and balance the followirfgur factors: (1) the length
of the delay, (2) the reason for the delay,t(® defendant’s assertion of his right to a
speedy trial, and (4) any prejudice to the defendlhiat 530. Stated differently, there
are four relevant inquiries:

whether delay before trial was uncommonly long, whether the government

or the criminal defendant is morelitame for that delay, whether, in due

course, the defendant asserted his riglat speedy trial, and whether he

suffered prejudice as the delay’s result.
Doggett v. United Sates, 505 U.S. 647, 651-52 (1992) (citiBgrker, 407 U.S. at 530).

[N]one of the four factors identifteabove [is] either a necessary or

sufficient condition to thénding of a deprivatiorof the right of speedy

trial. Rather, they are related factarsd must be considered together with

such other circumstancas may be relevant.

Barker, 407 U.S. at 533.
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2. Application
a. Length of the Delay

“The length of the delay i® some extent a triggeg mechanism. Until there is
some delay which is presumptively prejudicthkre is no necessitgr inquiry into the
other factors that go into the balancéd. at 530. “The length is measured from the
earlier of the date of arrest or the date of indictmeblnited States v. Young, 657 F.3d
408, 414 (6th Cir. 2011). “A one-year dela presumptively pregdicial and triggers
analysis of the remainingarker factors.” Brown v. Romanowski, 845 F.3d 703, 714 (6th
Cir. 2017) (citingDoggett, 505 U.S. at 652 n.1, amdiaplesv. Stegall, 427 F.3d 1020,
1026 (6th Cir. 2005)).

Petitioner alleges that he surrenderelhto enforcement authorities on November
17, 2008, and the record indieatthat he was formallyr@sted on December 8, 2008.
He was held in jail until his trial commencabout sixteen months later on March 16,
2010. (Pet. for Writ of Habeas Corpus, ECF BloArgument 1, at 5; Mot. Hr'g, at 3-4,
Oct. 19, 2010People v. Henderson, No. 08-001406-FHngham CountyCir. Ct. Docket,
at 6 and 11.) Because Petitiomexs tried more than a year after his arrest, the pretrial
delay was presumptively prejudicial, ane @ourt is required to evaluate the other
Barker factors.

b. Reason for the Delay

ThesecondBarker factor is the reason for the delay.
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[T]he court considers who is most at fault—the government or the

defendant.United States v. Schreane, 331 F.3d 548, 55¢@th Cir. 2003).

“Governmental delays motivated bydofaith, harassment or attempts to

seek a tactical advantage weigh heavily against the governmdnéat

553. Negligence and unexplained geddso weigh against the government,

albeit less heavily, “ ‘but nevertless should be considered since the

ultimate responsibty for such circumstancemust rest with the

government rather thamith the defendant.’ "Id. at 554 (quotindBarker,

407 U.S. at 531, 92 S. Ct. 2182)he State bears thmirden of explaining

the cause of the delaysee [United Satesv. Brown, 169 F.3d 344, 349 (6th

Cir. 1999)];Redd v. Sowders, 809 F.2d 1266, 126@th Cir. 1987).

Brown v. Romanowski, 845 F.3d at 714.

Petitioner’s trial initially was set for March 23, 2009. It was subsequently re-
scheduled for May 26, 2009 éthen June 15, 2009Pdople v. Henderson, No. 08-
001406-FH, Ingham Cowp Cir. Ct. Docket, at 10-11.) Ehreasons for those delays are
unknown, but even assuming thila¢ unexplained delays aa#ributable to the State,
much of the remaining delay the case was Petitioner’s fault.

On June 2, 2009, for example, Petitigritbrough counsel, moved for a bill of
particulars on count one of tkeminal complaint, and he ked for permission to take a
polygraph test. The trial court adjourned thal tio the next docket, partly because of
Petitioner’s request for a polygraph test andlpdecause the parties were waiting for
the results of tests performed on Petitiongspant to a Michigan statute to determine
whether Petitioner had any STI's. (Mot’¢iTr., at 3-7, June 2, 2009.)

Subsequent trial datest$er July, September , and October of 2009, came and

went, and on October 23, 2009, Petitioner retpatadditional tests to determine whether
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he had contracted the particular STI that ¢tbomplainant had contracted. After Petitioner
waived any objection to the dglan trying him, the triatourt adjourned the trial.
(Pretrial Conference, at 3-6, Oct. 23, 2009.)

The trial date was re-scheduled for Mopddovember 30, 2009, but prior to that
date, Petitioner renewed his motion for a dilparticulars and requested additional
discovery. At a hearing on the motiotise trial court adjourned the trial to the
following January to accommodate Petitioner’s request for discovery. (Mot. Hr'g at 3-
13, Nov. 25, 2009.) Then, Petitioner becambappy with his tricattorney, and the
attorney was permitted to withdraw fnathe case on January 11, 2010.

In early February of 2010, a different attorney was appointed to represent
Petitioner, and on the next date set for (frabruary 16, 2010), ¢hnew attorney asked
for an adjournment of the ttiao that he could interviewitnesses. Although Petitioner
informed the trial court thatounsel was incompetent and thatdisagreed with the trial
court’s proposal to adjourn the trial, he as¢ated that he did not want to go ahead with
the trial. The trial court refused to repldbe attorney and theadjourned the trial to
mid-March 2010. (Hr'g Tr. at 3-13, Feb. 1)10.) The trial cmmenced on March 16,
2010.

Petitioner’'s motions resulted in adjournrteeaf the trial date for about nine
months: from mid-June 2009 to mid-Mar@h2010. “When a party makes motions, it

cannot use the delay causedibygse motions as a basis a speedy-trial claim.”Young,
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657 F.3d at 415 (citingnited States v. Loud Hawk, 474 U.S. 302, 316-17 (1986)
(quotingUnited States v. Auerbach, 420 F.2d 921, 924 (5th Ci1969)). Here, more than
half of the delay in this case is attribulo Petitioner, leavingnly about seen months
of the delay attributable to the State. The se®an#ler factor weighs against Petitioner
and in favor of the State.
c. Assertion of the Right
Thethird Barker factor is whether the defendant asserted his right to a speedy
trial. Petitioner waived hisght to a speedy trial at thegbrial conference on October 23,
2009, and he did not complaabout the delay in trying tm until after he was tried and
convicted. The third factor, there&mweighs in favor of the State.
d. Prejudice
The fourth factor is prejudice to the defiant. The Sixth Circuit has pointed out
that “presumptively prejudicial” for purposes of triggering Bagker four-
factor inquiry is different from “presuptively prejudicial” for purposes of
assessing the prejudice prong. Thstfonly requires that the delay have
approached one year. The latteraemms whether the delay was excessive.
Maples, 427 F.3d at 1030. “In the Sixth Cirguno presumption lsbeen found where
delay due to government fault isrsiderably less than that idiited Satesv. Graham,

128 F.3d 372 (6th Cir. 199Teight years)] or inUnited Satesv. Brown, 169 F.3d 344

(6th Cir. 1999) (five and a half years)],where the government can persuasively rebut
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the presumption by showing that the dedi&y not impair the defendant’s defenséd. at
1031 (collecting cases).

The pretrial delay in Petitioner’s ca@bdout sixteen months) was much less than
that inGraham or Brown. Furthermore, Petitioner has not shown that he was actually
prejudiced by the delay. He mentionshia habeas petition that prejudice can result from
distortions in memories (Pet. for Writ Bfabeas Corpus, Argument 1 at 6), but the
defense witnesses appeared to have no trouble remembering where Petitioner was on the
afternoon of September 20, 2008, theéedend time of the second assault on the
complainant.

In his post-conviction motion in s&atourt, Petitioner claimed prejudice by
suggesting that the complamt accused him of criminal sexual conduct to protect
someone else who must have given heiSthe The complainant, however, reported the
assaults and identified Petitioner as heri&s#dess than one month after the second
assault and before she wasaédior STI's. Petitioner turneamself in to the police a
few days later. The subsequent delay imtyyPetitioner was not the mplainant’s fault.

Petitioner also alleged in his post-coriain motion that, duringhe pretrial delay,
Crystal Nequist became engaged and could not admit at Petitioner’s trial that she
previously had unproteetl sex with Petitioner and did nm¢come infected with an STI.
The trial court, however, pcluded Petitioner from pating out that te complainant had

contracted an STI. (Trial T¥ol. I, at 9-13, Mar. 16, 2010.Yestimony that Ms. Nequist
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had unprotected sex with Petitgr in 2008 and did not beme infected with an STI
would have been meaningless in the abseheay evidence that the complainant had
contracted an STI. The Court concludest fRetitioner has failed to establish any
prejudice as a result ofétdelay in trying him.

To summarize, the delay in trying Petitioneas long enough to trigger the other
threeBarker factors, but the delay was largeletresult of Petitioner’'s motions and his
dissatisfaction with his firsattorney. Additionally, Petitiomedid not raise the issue until
after trial, and he has not shown that tielay impaired his defense. The fBatker
factor weighs in Petitioner’s favor, but théet three factors weigh in the State’s favor
and lead to the conclusion that Petition&@sth Amendment right to a speedy trial was
not violated. The Michigan Court of Apals reasonably concluded that Petitioner’s
constitutional right to a speedy trial faileHabeas relief is not warranted on Petitioner’s
speedy trial claim.

B. Trial Counsel

Petitioner alleges next that he was denied his right to effective assistance of trial
counsel. He claims that trial counsel: fdi)ed to understand th&etitioner’s lack of an
STI was probative of his innocence, failedprovide legal advice beyond recommending
that Petitioner take a deal, and failed to adegly investigate the options, defenses, and
leads that Petitioner provided; (2) faileduse Petitioner’'s medical records, which

showed he was not infectedth an STI, and other documents, which explained the
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nature of the complainant’s STI; (3) failedassert a viable defense theory, failed to
discover that the complainant’s brother did pvide a verbatinstatement, and failed
to form a reasonable cross-examination sgngtél) failed to request a hearing regarding
the interview techniques used on the conmglat and the other young witnesses; (5)
failed to consult a medical doctor to ascertiie importance of Petitioner’s lack of an
STI and failed to introduce evidence that tomplainant had tw8TI’s; (6) failed to
interview two alibi withesses; (7) failed tse effective cross-examination to elicit
testimony about the complainant’s two STaisd failed to produce three women who
could have testified thately had unprotected sex wigetitioner and did not develop
STI's; and (8) failed to conduct an effectivess-examination of theomplainant’'s aunt.
Petitioner also contends that the cumulatifect of counsel’s erns prevented counsel
from making an effective closing argument.

1. Clearly Established Federal Law

“There is no dispute that the ctBaestablished federal law hereSsickland v.
Washington,” 466 U.S. 668 (1984)Cullen v. Pinholster, 563 U.S. 170189 (2011).
To prevail on his claim, Petitioner mustnadenstrate “that counsel’s performance was
deficient” and “that the deficieqterformance prejudiced the defens&tickland, 466
U.S. at 687. The “deficient performanga’dng of this test ‘@quires showing that
counsel made errors so serious tlmtnsel was not functioning as the ‘counsel’

guaranteed the defendantttne Sixth Amendment.’ld.
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To demonstrate that counsel’s perfamoe prejudiced the defense, a defendant
must show “that counsel’s ersowere so serious as topdizre the defendant of a fair
trial, a trial whose result is not reliablell. There must be “a reasonable probability
that, but for counsel’s unprofessional errors, igsult of the proceeding would have been
different. A reasonable probability is a probability sufficientriddermine confidence in
the outcome.”ld. at 694. “This does not require a showing that counsel’s actions ‘more
likely than not altered the outcome,’ ” but 1§ likelihood of a different result must be
substantial, not just conceivabletfarrington v. Richter, 562 U.S. 86, 111-12 (2011)
(quotingStrickland, 466 U.S. at 693).

When the claim at issue is one for ineffective assistance of counsel,

moreover, AEDPA review i&oubly deferential,Cullen v. Pinholster,

563 U.S. 170, 190, 131 S.Ct. 13899 L.Ed.2d 5572011), because

counsel is “strongly presumed to haeadered adequate assistance and

made all significant decisions in the exercise of reasonable professional

judgment,”Burt v. Titlow, 571 U.S. ,—334 S.Ct. 10, 17, 187

L.Ed.2d 348 (R13) (quotingSrickland v. Washington, 466 U.S. 668, 690,

104 S.Ct. 2052, 80 L.Ed.2d 674 (#98internal quotation marks omitted).

In such circumstances, federal courtes tar afford “both the state court and

the defense attorney thenefit of the doubt.”Burt, supra, supra, at :
134 S.Ct., at 13.

Etherton, 136 S. Ct. at 1151. Given this higligferential standard, the Court concludes

for the following reasons that defee counsel was not ineffective.
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2. Application

a. Failure to Introduce Evidence about STI's

Several of Petitioner’s claims about kgaunsel pertain to the complainant’s
STI's and Petitioner’s lack of an STI. Petiter alleges that his attorney failed to
understand that Petitioner’s clean bill of kieavas highly probativef his innocence of
the crime. He asserts that trial courseduld have: introduced evidence that the
complainant had two STI's; produced or cross-examingmesses about the
complainant’s STI's and the other witneskek of an STI; used Petitioner's medical
records to show that Petitioner was ndéated; and consulted a medical doctor to
ascertain the importance of Petitioner’s lack of infection.

This issue arose on the first day ofltridnen the prosecutor moved to preclude
defense counsel from introducing evidencat the complainant ldean STI. Defense
counsel argued in favor of allowing thedsnce to be admitteah the basis that the
complainant’s infection wathe motivation for her aasations against Petitioner.
Defense counsel pointed out that, accordangis research, the infection does not go
away unless treated, and jail records ingiddhat Petitioner was not treated for any
diseases. The trial court granted the @cosor’s request and ruled that, without any
additional foundation showing that the infectistays with a person unless he or she is
treated, the evidenaeas too remote to be admitted. (Trial Tr. Vol. I, at 9-13, Mar. 16,

2010.)
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Given the trial court’s ruling, defenseunsel was not ineffective for failing to
introduce evidence, or question witnessdmut STI's. Although defense counsel could
have attempted to lay a better foundation fgpsut his request to adt the evidence, the
prosecutor stated that she had consulted paremn microbiology who informed her that
the STI which the comainant had contracted could transmitted nobnly sexually, but
through a towel that was used by an infegetson. According to the prosecutor, the
microbiologist also explained to her thatmaten are more asymptomatic than women,
men frequently have false negative resultemvtested and caratrsmit the infection
even if they test negative, and the infee can be cured easilyith antibiotics. Id. at 10.

In light of this information, evience about the complainant’s STI's and
Petitioner’s lack of an STI wadd have had limited probatiwalue and could have been
detrimental to Petitioner. The trial court reaably concluded on gb-conviction review
that counsel’s decision not to pursue thsue was a strategic decision.

The Sixth Circuit Court of Appeals reachid@ same conclusion in a similar case
where the habeas petitioner alleged thatrifecounsel was ineffective for failing to
adequately present informaiti about an STI. The Six@ircuit concluded from the
record that defense counsetasonably determined hisne was better spent on other
defense theories . . . See Rayner v. Mills, 685 F.3d 631, 640 (6@@ir. 2012). This
Court concludes that defense counsel wasnadtective for failing to introduce evidence

about STI's.
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2. Failure to Assert a Viable Defense Theory

Petitioner alleges that trial counsel faiteddiscover that theomplainant’s young
brother did not provide a vertia statement, which could have been used to determine
whether his trial testimony was consistenthvhis statement and with other testimony.
The brother, however, was only eigigiars old at the time oféhincident in question, and
he was not required to provide a written estaént about his obsemi@ns of Petitioner
and the complainant. Furthermore, te tiiedit, defense counsel pointed out during
closing arguments that the brother’sit@siny was somewhat inconsistent with the
complainant’s testimony. (TrialrTVol. lll, at 120-21, Mar. 19, 2010.)

Petitioner also alleges that trial counfselled to assert a viable defense. But
defense counsel had a difficult case to ddfeyiven the complainant’s testimony, which
the trial court described at sentencing as “persuasive and credible,” and the corroborating
testimony of the complainant’s mother aret young relatives. The examining nurse,
moreover, testified that the complainant had said Petitioner penetrated her with his penis,
and a police officer testified that, basedtloa details provided bihe complainant, she
thought the complaant was the victim of a sexual assault.

Defense counsel did presdéour withesses, who inciated that Petitioner could

not have committed the crimes. Defense celialso insinuatethat the complainant
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was not honest or credible, and he argugtiéqury that certain contradictions in the
witnesses’ testimony warranted skepticisiinese were reasonable trial tactics, which
did not amount to ieffective assistance.

3. Interview Techniques

Next, Petitioner alleges that defenseiesel should have requested a hearing
regarding the interview techniques usedthe complainant and the other young
witnesses. Petitioner contentiat state law requires lawfencement officials to take
precautions when questioningyng witnesses to ensure thag interviewed in a non-
adversarial manner. He maintains that t¢bmplainant’s young brother and young
cousin were tainted witnesses and thatmefecounsel should have requested a hearing
“to unravel their false gooborative testimony.”

There is no basis in the record for cloigiing that suggestive techniques were used
on the young witnesses or that their testijnwas false. Theomplainant was not
subjected to multiple forensic interviews, ialin could have tainteher version of the
facts; rather, she disclosed the sexual asstulter mother and then spoke with a police
officer and the nurse who examined here 8las unwavering in héestimony at trial,
and it appears that her testimony was consisteh her pretrial disclosures.

As for the other young witnesses, Petitiohas failed to show that the lack of a
hearing on whether the police used suggestiterview techniques on them prejudiced

his defense. Defense counsel elicited testimony from the corapta young cousin
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that, although the child may have told aedtive he saw Petitioner and the complainant
having sex (Trial Tr. Vol. I, at 112, Mar. 18010), the child, ifiact, did not see any
sexual activity id. at 116). Defense counsel was ablshow on cross-examination of
the other young witness that his testimevas inconsistent with the complainant’s
testimony. [d. at 129.) The Court concludes thlafense counsel performed adequately
insofar as the young witnesseere concerned, and hidldige to request a hearing on
whether the police used proper interview poail on the witnesses did not prejudice
Petitioner.
4. Failure to Interview Alibi Witnesses

Petitioner alleges that defense counségdao interview twaalibi withesses who
could have testified that resime occurred. Counsel dptoduce four witnesses who
indicated that Petitioner was not present attime of the September assault or was not
alone with the complainant that day. Petitioner has not demonstrated that the two
additional witnesses (the girlfriend of the cdenpant’s older cousin and the boyfriend or
husband of a neighbor) would have been willimgl able to testify in his defense. It
further appears that both of the witnessesiil have given cumui@e testimony.

Petitioner has failed to show that, but éounsel’s failure to interview or produce
the two additional alibi witnessethere is a substantial likeood the result of the trial

would have been differenfThus, counsel’s omissionsddnot prejudice Petitioner.
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5. The Cross-Examination of the Complainant’s Aunt

Petitioner asserts that defense counselen@amistake wheecross-examining the
complainant’s aunt, Ms. L. McGuire. Defge counsel asked Ms. McGuire about a night
in August of 2008 when she went upstairs in her home and saw Petitioner and the
complainant in one of her bedrooms.tifRener was sitting on the bed, and the
complainant was sitting oneffloor. Counsel’'s next question was, “What were they
doing from what you saw?” M#$1cGuire responded, “| aséigthe complainant] what
was she doing up [t]here and she —.” MsQWae was interrupted at that point by the
prosecutor who made a hearsay objectiore ffilal court then excused the jury, and Ms.
McGuire explained that the cotammant had said she and Petiier were merely talking.
Defense counsel argued in favor of admgtMs. McGuire’s response on the basis that
the response was not admitted for the taftthe matter. The trial court, however,
agreed with the prosecutor that teenment was classic hearsay, which was
inadmissible. (Trial Tr. Vb lll, at 47-50, Mar. 19, 2010.)

Petitioner alleges that defense coursst his focus by arguing that Ms.
McGuire’s testimony was not adtted for the truth of thenatter. Petitioner maintains
that defense counsel should have asked iddecturt to direct McGuire to testify about
what she saw and not what she heard.

Although Petitioner contends that cgetis omission prevented the jury from

learning what Ms. McGuire saw, defense counsahaged to elicit this information when
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the jury returned téhe courtroom. He asked MdcGuire whether Petitioner and the
complainant had been fully dressed wisbe observed them and whether Ms. McGuire
was aware of anything inappropriate goorg Ms. McGuire answered that both
Petitioner and the complainant were fulleslsed at the time and that there was no
indication something inappropriate had occurrdd. gt 50-51.) Counsel’'s cross-
examination of Ms. McGuire did not @unt to ineffective assistance.
6. The Cumulative Effect of Counsel’s Errors

Petitioner’s final argument about trial counsel is that the cumulative effect of his
errors prevented him from making an effeetslosing argument. “The Supreme Court
has not held that constitutional claims thaiuld not individually spport habeas relief
may be cumulated in order to support relie¥cott v. Elo, 302 F.3d 598, 607 (6th Cir.
2002) (citingLorrainev. Coyle, 291 F.3d 416, 447 (6th CR002)). And “because the
individual claims are all essentially niteess, [Petitioner] cannot show that the
cumulative error[s] violated his constitutional rights&ith v. Mitchell, 455 F.3d 662,
679 (6th Cir. 2006) (citingeymour v. Walker, 224 F.3d 542, 557 (6th Cir. 2000)).
C. Appellate Counsel

Petitioner claims that appellate counsetsweeffective because she failed to raise
viable claims about trial counsel’s perfante, she raised the speedy trial claim under
the wrong statute in the Michag Court of Appeals, and shbandoned that claim in the

Michigan Supreme Court. Petitioner first edgthis issue in Bimotion for relief from
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judgment. The trial court concluded thaalticounsel's performance was not deficient
and, therefore, appellate counsel’s failuredise a claim abouti&d counsel did not fall
below an objective standard of reasonableness.

The proper standard for evaluating Petigr's claim about appellate counsel is
the one enunciated Birickland. Smith v. Robbins, 528 U.S. 259, 285 (2000). To
demonstrate that appellate counsel wafengve, Petitioner musthow (1) that his
attorney acted unreasally in failing to discover and is®e nonfrivolous issues on appeal
and (2) there is a reasonablelpability that he would haverevailed on appeal if his
attorney had raexl the issuesld. (citing Strickland, 466 U.S. at 687-91, 694). The
Court is also mindful that

[iIndigent appellants have no constiaral right to compel their appointed
attorneys to make every noniolous argument on appedtvitts v. Lucey,
469 U.S. 387, 394, 105 S.@&30, 83 L.Ed.2d 821 (1985)pnes v. Barnes,
463 U.S. 745, 751, 103 S.Ct. 3308,L.Ed.2d 987 (83). Tactical
choices about which claims to rame appeal “are properly left to the
sound professional judgmeuwitcounsel. . . ."United Satesv. Perry, 908
F.2d 56, 59 (6th Cir. 1990)n fact, “the hallmark of effective appellate
advocacy” is the “mcess of ‘winnowing out ®aker arguments on appeal
and focusing on’ those m®likely to prevail.” Smith v. Murray, 477 U.S.
527, 536, 106 S.Ct. 2661, 91Ed.2d 434 (1986) (quotinBarnes, 463 U.S.
at 751-52, 103 S.Ct. 3308). “Genbraonly when ignored issues are
clearly stronger than those presented,the presumption of effective
assistance of counsel be overcomé@ray v. Greer, 800 F.2d 644, 646 (7th
Cir. 1986) (quoted inMonzo v. Edwards, 281 F.3d 568, 579 (6th Cir.
2002)). “[A]n appellate advocate mdgliver deficient performance and
prejudice a defendant by omitting a ‘dead-bang winner,” even though
counsel may have presented strong but unsuccessful claims on appeal.”
United Satesv. Cook, 45 F.3d 388, 395 (10th Cir. 1995) (citiRgge v.
United States, 884 F.2d 300, 302 (7th Cir. 89)). A “dead-bang winner” is
an issue which was obvious nathe trial record, see e.dlatirev.
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Wainwright, 811 F.2d 1430, 1438 (11th Cl987) (counsel’s failure to

raise issue which “ ‘was obvious on tleeord, and must have leaped out

upon even a casual reading of [thr@hscript’ was deficient performance),

and one which would & resulted in a reversal on appedk!

Meade v. Lavigne, 265 F. Supp. 2d 849, 8683-(E.D. Mich. 2003).

The Michigan Court of Appeals deterrathon direct appedhat the Michigan
statute cited by appellate counsel in her dagebrief did not apply to Petitioner. But
even assuming that appellate counselt$gpmance was deficient, the deficient
performance did not prejudice Petitioner because his speedy trial claim was not a “dead-
bang winner;” it lacks merit fathe reasons given above.

As for appellate counsel’s failure to arghat trial counsel was ineffective, the
underlying claims about tri@lounsel also lack meritSee, supra, Section Ill.B. Because
trial counsel performed adequately, the @suinquiry is at an end; by definition,
appellate counsel cannot be ineffective forilufa to raise an issue that lacks merit.”
Greer v. Mitchell, 264 F.3d 663, 676 (6th Cir. 2001).

The state trial court’s adjudication oftRener’s claim was not contrary to, or an
unreasonable application @&rickland or Robbins. Thus, habeas relief is not warranted
on Petitioner’s claim about appellate counsel.

D. Cumulative Effect of Errors

In his fourth and final claim, Petitionelteges that the numerous errors in his case

had a cumulative impact on his trial and appe€dthough Respondent argues that this
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claim is procedurally defaulted because Rwmigr did not exhaust state remedies for the
claim and no longer has a state remedy to exh@uptocedural default, that is, a critical
failure to comply vith state procedural law, is not a jurisdictional mattdm.ést v. Cain,
522 U.S. 87, 89 (1997).

Furthermore, Petitioner’s contention that the cumulative effect of errors deprived
him of a fair trial and a fair appeal is reotognizable claim on habeas corpus review.
Sheppard v. Bagley, 657 F.3d 338, 348 (6th Cir. 2011) (citinporev. Parker, 425 F.3d
250, 256 (6th Cir. 2005)). And there were constitutional errors that could be
cumulated to deprive Petitioner of a fair ioa a fair appeal. The Court therefore
declines to grant relief dAetitioner’s fourth claim.

IV. Conclusion

The state courts’ rejection of Petitioneclaims did not result in decisions that
were contrary to Supreme Court precedenteasonable applications of Supreme Court
precedent, or unreasonable determinatiortbefacts. The decisions certainly were not
so lacking in justification that there was error beyond any psibility for fairminded
disagreement. The Court therefore denidgi®eer's application for the writ of habeas

corpus.
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V. Certificates of Appealability
and
Leave to Proceed n Forma Pauperis on Appeal

Petitioner may not appeal this Courdisinion and ader denying his habeas
petition without a certificate of appealability, PI8S.C. § 2253(c)(1)(A); Fed. R. App. P.
22(b)(1), and a certificate of appealability msgue “only if the applicant has made a
substantial showing of the denial of@anstitutional right.” 28 U.S.C. § 2253(c)(2).
When, as here, “a district court has rejedteziconstitutional claims on the merits, the
showing required to satisfy 8§ 2253(ckisaightforward: The petitioner must
demonstrate that reasonable jurists would fimedistrict court’s assessment of the
constitutional claims debatable or wrondack v. McDaniel, 529 U.S. 473, 484 (2000).

Reasonable jurists would not find f@eurt’'s assessment Betitioner’s claims
debatable or wrong. The Court therefore declines to issue a certificate of appealability.
The Court nevertheless will allow Petitioner to proceeirma pauperis on appeal,
because an appeal from thliscision could be taken good faith. 28 U.S.C. §
1915(a)(3).

S/Arthur J. Tarnow
ArthurJ. Tarnow
SeniolUnited StateDistrict Judge

Dated: April 11, 2017

| hereby certify that a copy of the foregoing doewmtwas served upon parties/counsel of record
on April 11, 2017, by electronand/or ordinary mail.

S/Catherine A. Pickles
JudicialAssistant
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