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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TODD MATTOX,

Plaintiff, Case No. 2:12-cv-13762
Honorable Laurie J. Michelson
V. Magistrate Judge Eabeth A. Stafford

HANRESH PANDYA,
CORIZON HEALTH, INC,,
KENNETH JORDAN, and
WILLIAM C. BORGERDING,

Defendants.

OPINION AND ORDER ADOPTING RE PORT AND RECOMMENDATION [147]
AND GRANTING PANDYA’ S AND BORGERDING’S MOTIONS FOR SUMMARY
JUDGMENT [102, 114] AND CORIZON’S MOTION TO DISMISS [117]

Plaintiff Todd Mattox suffers &fm chronic chest pain andlisves that he has received
constitutionally inadequate medical care for ttatdition during his incarceration. He thus sued
various healthcare providerssamciated with the Michigan [Partment of Corrections for
violating the Eighth Amendment. The issue presently before the Court is whether Mattox
properly and completely exhausted his grieemas required by the Prison Litigation Reform
Act. Magistrate Judge Elizabeth Stafford, to whom all pretrial matters have been referred,
found that Mattox had not satisfi¢itis requirement. She thuscommends that this Court grant
Dr. Hanresh Pandya’s and Dr. William Borgewls motions for summary judgment and
Corizon Health, Inc.’s motion to dismiss. &liurther recommends dismissing Dr. Kenneth
Jordan under 28 U.S.C. § 1915(e) because apfsarent from the face of Mattox’s Amended
Complaint that Mattox did not prepy exhaust his claims against Jordan. Mattox objects to the

Magistrate Judge’s recommendations. Aftnducting a thorough resiiv of his prison
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grievances and conductingda novo review of those portions dhe Magistrate Judge’s Report
and Recommendation to which Mattox has objectiee,Court finds thathe three grievances
Mattox exhausted before filing this suit did not give prison officials fair notice of his claims
against Pandya, Jordan, Borgerding, or CoriZzamd Mattox has not properly objected to the
Magistrate Judge’s legal conclasithat he cannot exhaust admtrative grievances for claims
arising after suit is filed durinthe pendency of the litigation. Fthese reasons and those that
follow, the Court will overrule Matix’s objections and adopt the Report.

l.

A.

When Mattox filed this suiin 2012, he named only two defendants: Dr. Adam Edelman
and physician assistant Adrianne Neff. As telathn, Mattox claimed thahe physician, in his
role as the medical directorrfatilization management for Cann, twice refused to approve a
cardiac catheterization despitbat, during two hospitalizationfor chest pain, physicians
recommended the procedure. As to Neff, Mattteimed that she refused to send him to the
hospital despite being informed of chest pand an abnormal EKG. Foeasons explained at
length in prior opinions (and refe and recommendations), Mattox failed to demonstrate that
Edelman or Neff violated the Eighth Amendmenhihose defendants were thus dismissed from
this lawsuit.See generally Mattox v. Edelman, No. 12-13762, 2013 WL 3936424 (E.D. Mich.
July 30, 2013) (Ludigton, J.) (granting Nef motion to dismiss)Vattox v. Edelman, No. 12-
13762, 2014 WL 4829554 (E.D. Mich. Sept. 29, 20@Mj)chelson, J.) (granting Edelman’s

motion for summary judgment).



B.

In September 2014, shortly before this Court’s grant of Edelman’s summary-judgment
motion, Mattox moved to add claims agaifst Haresh Pandya, Dr. Kenneth Jordan, Dr.
William Borgerding, physician assistant Margafet Ouellete, and Corizon Health, Inceé
Dkts. 73, Mot. to Amend; Dkt. 74, Am. Compl. 1 2.)

Mattox’s proposed amended complaint sethfdtie following allegations against Dr.
Pandya. On September 15, 2011, Dr. Karen Rhadesison physician, noted that Mattox was
still experiencing daily anginaith exertion and the medicatidvattox had been prescribed for
his chest pain, a mononitrate, was causing Matiosxperience severe dizziness. (Am. Compl.
1 35.) Pandya, a regional medical officer, instied Rhodes to start Mattox on a dinitrate;
Rhodes noted, “per email from p[Pandya(RMO), sometimes ptsaterant of mmonitrate can
use the dinitrate andasbly titrate up.” (d. § 39 & Ex. 13 at Pg I1739.) In early October 2011,
when Mattox was again hospitalized for cheshptie hospital physician increased his nitrates
and added Ranexdd( T 44 & Ex. 15 at Pg ID 1745.) On October 10, 2011, following Mattox’s
return to prison, Rhodes noted that Mattox wasé lsiving chest pain witthe dinitrate and that
the medication was causing him to experience severe dizzihgs§. 45 & Ex. 16 at Pg ID
1746.) So she decided to follow the hospital phgsis plan by requestinRanexa, a medication
requiring regional medicalfficer approval. Id. 1 45 & Ex. 16 at Pg ID 1746.) On October 12,
2011, Pandya deferred the request, statinged$d discuss with lead physician or Dr[.]
Edelman.” (d. § 46 & Ex. 17 at Pg ID 1747.) Dr. Pandwdso increased Mattox’s dinitrate
prescription. kd.) Mattox claims that Pandya continueiditrate “knowing itwas ineffective and
in fact exacerbated” his symphs and thus, was deliberatehdifferent to his chest painld
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As for Dr. Jordan, Mattox’s proposed amendedhplaint also focused on the denial of
Ranexa. Mattox was (again) hospitalized foesthpain in March 2013 and, according to Mattox,
“the discharge order included the recommendatighadding Ranexa[.]” (Am. Compl. § 51.)
Following his return to prison, Mi@x asked Jordan for Ranexa, Biwrdan informed [Mattox]
that there was no discharge order for Ranexa[,] and that he was not going to prescribe Ranexa.”
(Id. 1 54.) Thus, says Mattox, “Jordan showed dediteemdifference to [my] medical need for
additional treatment of Ranexald({ 55.)

Mattox’s proposed amended complaint maadeilar allegations about Dr. Borgerding. In
June 2013, Pandya approved a sixath prescription for RanexéAm. Compl. { 61.) But in
January 2014, physician assistane{lrite informed Mattox tha@orgerding had denied renewal
of that medication because it was mot Corizon’s approved formulary listld( 1 65-66.)
Borgerding instructed that Max was to receive the monomte he had been previously
prescribed “largely” because of the cabfferential between it and Ranexdd.J Although
Mattox’s chest pain began to vgen while on the bmonitrate, in February 2014, Dr. Borgerding
and Ouellette increased thiwsage of that medicationld( 1 73—74.) In April 2014, a “Dr.
Sidur” became aware that Mattox had been grilesd the mononitrate, immediately issued a
stop order, and resubmitted a request for Ranéataf (76.) But Borgerding denied the request,
stating that “with a negative [cagdi] cath he shouldn’t need nitrofd( § 77.) Mattox claims
that Borgerding was deliberagelindifferent to his chest jpa because he knew that the
mononitrate was ineffective, knew that Mattoxdrsuffered no chest pain while on Ranexa, yet
refused to approve Ranexa on the faulgasoning that Mattox had a negative cardiac

catheterization in 2012¢eid. 1 79-83.)



Finally, against Corizon, Mattox proposedadd claims that the company, in rendering
health-care services to Michigan prisoners, &adinconstitutional policyra practice of placing
cost control over quality afare. (Am. Compl. 11 86-87.)

C.

In September 2014, this Court (largely becatlse magistrate judge then assigned the
case had already opined on thaydlibility of Mattox’s claimagainst Pandya) granted Mattox’s
motion to amend insofar as he sought to add claims against PMuatiax v. Edelman, No. 12-
13762, 2014 WL 4829583, at *6 (E.D. Mich. Sepf, 2014). But the Court “majde] no finding
on whether Mattox has pled viable claims agaams/ of the other new proposed defendants|.]”
Id.

In March 2015, Magistrate Judge Staffordrpited Mattox to add claims against Jordan,
Borgerding, and CorizorSee Mattox v. Edelman, No. 12-13762, 2015 WL 1005263, at *2—4
(E.D. Mich. Mar. 6, 2015). Notably, the Magistrate Judge permitted those claims to be added
pursuant to Federal Rule of Civil Procedured)5(not Rule 15(a)) because Mattox’s motion
sought to “add[] allegations that pertain to evehegt occurred after his original complaint was
filed.” I1d. at *2; see also Fed. R. Civ. P. 15(d) (permitting, under certain conditions, “a party to
serve a supplemental pleading setting out aagstction, occurrence, or event that happened
after the date of the pleadinglte supplemented”). The Magigaludge concluded that Mattox
had not stated a claim againstélette and thus denied his nmaitito add claims against her as
futile. Mattox, 2015 WL 1005263, at *4.

D.
Pandya and Borgerding have since movedstonmary judgment under Federal Rule of

Civil Procedure 56, while Corizon seeks disnligsaler Rule 12(b)(6). Pandya only argues that



none of Mattox’s five prison grievances exhausted the claims against3esrgefierally Dkt.
102, Pandya’s Mot. Summ. J.) Borgerding also asgquen-exhaustion, butds that he was not
deliberately indifferent to Matix’s serious medical need&eé generally Dkt. 114, Borgerding’s
Mot. Summ. J.) Corizon “adoptshe exhaustion arguments ofriéiga and Borgerding, but also
argues that Mattox’'s claims of an unconstdoal policy or custom must be dismissed as
implausible. Gee generally Dkt. 117, Corizon’s Mot. to Dismiss.)

E.

Magistrate Judge Stafford recommendanging Pandya’s, Borgerding’s, and Corizon’s
motions on exhaustion grounds. (Dkt. 147, R. & Rigttox v. Edelman, No. 12-13762, 2016
WL 398242, at *1-3 & n.2 (E.D. Mkt Jan. 12, 2016) (“Since theo@t here is recommending
dismissal for failure to exhaust, it will n@ddress any arguments regarding the merits of
Mattox’s complaint.”). She concludes that nonehd five grievanceMattox took through the
final step of the grievance gredure properly exhatesl the claims (regarding proper angina
medication) against Pandya, Jordan, Borgerding, or CorBsenMattox, 2016 WL 398242at
*1-3. Although Jordan has not moved for summaiggment (he has not yet been served), the
Magistrate Judge recommendsmissing him under 28 U.S.C.1815(e): it is plain from the
face of the Amended Complaint, she says, tattox has not exhausted his claims against
Jordanld. at *3.

Mattox objects. (Dkt150, PI.’s Objs.)

Il.
The Court considers Mattox’s objections witih deference to the Magistrate Judge’s

report. 28 U.S.C. 8§ 636(b)(1) (“Adlge of the court shall makeda novo determination of those



portions of the report or spe@fl proposed findings or recommetidas to which objection is
made.”).

.

A.

The Prison Litigation Reform Act requires a state prisoner to give the state fair and full
opportunity to remedy his claims befdre can sue over them under federal 18ee 42 U.S.C.

§ 1997e(a) (“No action shall berought with respect to prison conditions under [42 U.S.C.
§ 1983], or any other Federal law, by a prisormfined in any . .. corgional facility until
such administrative remediesa® available are exhausted Wpodford v. Ngo, 548 U.S. 81, 90
(2006) (“Because exhaustion requirements aregdesdito deal with parties who do not want to
exhaust, administrative law creates an insentior these parties to do what they would
otherwise prefer not to do, namely, to give #gency a fair and full opportunity to adjudicate
their claim.”).

Exhaustion is an affirmative defenslenes v. Bock, 549 U.S. 199, 212 (2007). So to be
granted summary judgment on non-exhaustion grounds, a prison official (or, here, prison doctor)
must convince the court that no reasonable poyld find the claim in question exhausted.
Surles v. Andison, 678 F.3d 452, 455-56 (6th Cir. 2012) (‘tases where the party moving for
summary judgment also bearstburden of persuasion at tridhe party’s initial summary
judgment burden is higher in that it must shaw that the evidence is so powerful that no

reasonable jury would be free to disbelieve it.” (internal quotation marks omitted)).



B.

Mattox believes that Pandya, Borgerding, and Corizon have not carried their summary-
judgment burden and makes three objections ¢oMagistrate Judge’sontrary conclusion.
None persuade.

1.

In his first objection, Mattox asserts that, cany to the Magistrate Judge’s conclusion,
the three grievances he fil&dfore initiating this lawsuit exhawed his claims against Pandya,
Jordan, Borgerding, and Corizoseé¢ Pl.’'s Objs. at 1-5.) The Court disagrees.

In her exhaustion analysis, the Magistrdtelge found that while Mattox did exhaust
three grievances prior to filing this lawsuit, “iax did not complain in these grievances that he
was wrongly being denied Ranexdfattox, 2016 WL 398242, at *1. This was problematic for
Mattox, reasoned the Magistrate Judge, becMattox’s claims in this lawsuit against Pandya,
Jordan, and Borgerding were bdsm their denials of Ranexkl. at *2. Mattox objects to this
characterization. He says thas hllegations about ¢hphysicians’ failureso provide Ranexa
were merely the factual bases fos more general claim that theyere deliberately indifferent
to his pain “by consciouslyand continuously proding a treatment plan they knew to be
inadequate . . . and[] which defendants knew tseasevere side effects.” (Pl.’s Objs. atee
also id. at 5 (characterizing claims in this case as the election of an ineffective treatment plan
over an effective one to save money).) And Mattlaxms that the three grievances he exhausted
prior to filing the lawsuit raised this generdliberate indifference claim. (Pl.’s Objs. at 2
(“Prior to filing this Civil Righs Action in August 2012, Plaintifiled three (3) Grievances. ..

for denial of adequate medical treatmeiatt ttonstituted ‘Deliberate indifference’].]”).)



The Court takes something of a middle groudditox is correct thaat a high level of
generality, this case is about dneal professionals acting witteliberate indifference to his
chronic chest pain. But Mattox has accused diffeneedlical professionals of being deliberately
indifferent to his pain in different ways. Agimmarized above, Mattox faults Edelman for not
approving a cardiac catheterization procedure. And Mattox’s grievance against Neff is that she
did not send him to the hospital when heswexperiencing chest pain, nitroglycerine was
ineffective, and an EKG was abnormal. Andtida accuses Pandya, Jordan, and Borgerding of
continuing to prescribe certain medications (matmates or dinitratespespite knowing that
those medications did not control his chest pain and caused twere s&de effects. In other
words, all the individuals named in this lawsare alleged to have acted with deliberate
indifference to Mattox’s chest pain, but the manimewhich they are alleged to have done so
differ in material ways. As sii¢ at a fair level of generalit the Court believes that Mattox’s
claims in this lawsuit against Pandya, Jordgard Borgerding are that the three physicians acted
with deliberate indifference to Mattox’s chgsin by prescribing medication they knew to be
ineffective and caused him severe side effe8® Pl.’s Objs. at 1.)

So the question becomes whether any oftlinee grievances Mattox exhausted prior to
filing this lawsuit gave prisorofficials “a fair opportunity”to remedy Mattox’s claims that
Pandya, Jordan, or Borgerding provided medicatian did not help his chest pain and caused
side effectsSee Reed-Bey v. Pramstaller, 603 F.3d 322, 324 (6th Cir. 2010) (“The point of the
[Prison Litigation Reform Act's] exhaustion regeinent is to allow prison officials ‘a fair
opportunity’ to address grievances on the metitg;orrect prison errors that can and should be
corrected and to create an administrative redordthose disputes thaventually end up in

court.”); see also Johnson v. Johnson, 385 F.3d 503, 522 (5th Cir. 2004) (“We are mindful that



the primary purpose of a grievance is to afmson officials to a problem, not to provide
personal notice to a particular affal that he may be sued.... But, at the same time, the
grievance must provide adminidtes with a fair opportunity unde¢he circumstances to address
the problem that will lateform the basis of the suit, ariokr many types of problems this will
often require, as a practical matter, that pinsoner’s grievance idéfy individuals who are
connected with the problem.”).

The answer is relatively straightforwardtaghe first- and second-filed grievances, JCF-
1632 and JCF-1747. Although those grievances did ggnassert chest pain and violations of
the Eighth Amendment, theyddnot complain of Pandya’s, Jamls, or Borgerding’s conduct as
alleged in this suit. Nowhere in those grievances did Mattox assert that the medication he had
been prescribed for his chest pain was ineffective and caused him severe side effects. Notably
too, the “relief sought” in JCF-1632 was the cathe&tion procedure that Edelman denied (Dkt.
102-3 at Pg ID 2134) and the “relief sought” in the JCF-1747 grievance was to be brought to an
emergency room or hospital whenever symptovase similar to those reported to Neff (Dkt.
102-3 at Pg ID 2128). In other words, JCRB26and JCF-1747 exhausted claims as to the
original defendants to this lawsuit, not Pandy@dan, or Borgerding. No reasonable jury could
think otherwise.

The third grievance that Mattox exhaustador to suing, JCF-1974resents a little
closer call. In the JCF-1974 gvence, Mattox provided that fetempted to talk with Rhodes
about the denial of the cardieatheterization and whether “thelgad “come up witlan alternate
treatment plan yet[.]” He also asserted thatMas “being denied proper medical treatment[] for
his serious medical condition diagnosed as Anginthe heart,” that he was suffering from chest

pain on a “daily basis,” and that despite writingatslew of prison stafbr officials about the
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denial of medical care (he identified most by ngrhe had “not received any treatment for his
condition[.]” (Dkt. 74-1 at PgID 1799-1800.) Mattox also advidethat he had written the
MDOC'’s director and his warden asking thenptovide “proper medical treatment, to stop his
pain and suffering.”Ifl. at Pg ID 1801.) But within the cat of the entire grievance, these
complaints were still related to the failure gove him a cardiac caéterization. And for two
main reasons, the Court believes that no resdenury would thinkthat JCF-1974 exhausted
Mattox’s claims against Pandya, Jordan, or Batigpgy. First, the grievare does not specifically
complain that themedication Mattox had been prescribed svaneffective or causing him side
effects. Indeed, it would be odd if it had, astjdays before filing the grievance Mattox’s
medication had been changed from a mononitrate tlinitrate, and thus, the efficacy of the
dinitrate had not yet been euated. Second, and relatedly, specific “relief sought” in the
JFC-1974 grievance had nothing to do with being prescribéiffexent medication. Instead,
Mattox made this request: “Grievant reqtgeto be taken to an off-siglstd] civilian Hospital so
that the cardiologist doctors coutlb the cardio cath so that they couldix the problem with
grievant heart. And any other medipabcedure that come from the results.” (Dkt. 74-1 at Pg ID
1801 (emphasis added).) And the cardiac cathet®sn was still the relief that Mattox sought
when he appealed the JCF-1974 grievance S&&p |l Mattox provided: “The cardiologist
doctors know that Grievant met the criteria #ocardiac cath in whicthese doctors made the
recommendation twice for the cardiac cath be ddbBeevant is still being denied medical
treatment, Grievant requestt®e same resolution as stated in his step [i] grievance.” (Dkt. 74-1

at Pg ID 1803 (emphasis addeddnd, at his final-step appedWlattox asserted'Here all of
these staff members stated in Mafts] step [i] grievance action wadeliberate indifferent to

Mattox serious medical need for a[] Cardiac Cath. Here Mattox is being denied medical
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treatment by these staff members, [t]his deafahedical treatment is still ongoing.” (Dkt. 74-1
at Pg ID 1803 (emphasis added).) There isnmention anywhere in the grievance of the
medication Ranexa. In other words, whilee JCF-1974 grievance did generally allege
inadequate medical care, a reasd@gury could only fairly read the grievance as specifically
complaining about Edelman’s denial of a cardiatheterization and not Pandya’s, Jordan’s, or
Borgerding’s prescription of effective medications. It follws that JCF-1974 did not give
prison officials “a fair opportunityinder the circumstances to aelsk the problem that . . . later
form[ed] the basis of [Mattox’s] stiagainst Pandya, Jordan, or BorgerdiSeg Johnson, 385
F.3d at 522.

While the Court has thus far focused on Mattox’s claims against the three physicians, a
review of the three grievances that Mattox exhalisefore filing suit revealthat none gave fair
notice of a policy or practice claim against Conzlt is true that irthese grievances Mattox
asserted that Edelman, on belwlPrison Health Services or @ron, had denied the procedure
“for budgetary reason(s) only.” (Dkt. 102-3 at Pg ID 218#& also Dkt. 74-1 at Pg ID 1800.)
But grieving that Corizon denied one progesl for budgetary reasons did not give prison
officials fair notice that Corizon regularly erggal in that practice. Mattox’s grievances would
not reasonably prompt officials engage in a system-wide irstgjation. So the Court does not
find that the three grievancéattox exhausted pre-guexhausted his claimagainst Corizon.
For similar reasons, the Court finds thattdda's conspiracy clan is not exhausted.

Accordingly, the Court overtes Mattox’s first objection.

12



2.

Mattox’s second objection relates to the ortof the Magistrate Judge’s Report and
Recommendation addressing thetgrievances he exhaustaftier this lawsuit was filed, LCF-
0355 and LCF-0159. (Pl.’s Objs. at 5-6.)

Some additional background is helpful in ursending this portiorof the Magistrate
Judge’s report and the scope of Mattox’seatipn. Jordan and Borgerding did not become
involved in Mattox’s treatment dih well after this suit wasilied. But Mattox did exhaust the
LCF-0355 and LCF-0159 grievances before thosedefendants were added to this lawsuit. In
particular, in April 2013, Mattox filed griew&ae LCF-0355 against Jordan for the physician’s
refusal to prescribe Ranexa in March 2013kt([y4-1 at Pg ID 1806.) And MDOC denied
Mattox’s Step Ill appeal of this grievance in September 2013. (Dkt. 102-3 at Pg ID 2115.) In
February 2014, Mattox filed grievance LCF-0158amling the discontinuance of Ranexa. (Dkt.
74-1 at Pg ID 1812.) He named Ouellette, @ami, and “the currenf] unknown RMO provider
who discontinued the only drugahhas ever controlled Grievatchronic angina”; the then-
unknown RMO is, apparently, Borgerding. MDOCna&l Mattox’s Step Il appeal of this
grievance in June 2014. (Dkt. 102-3 at PgaD15.) Jordan, Borgerding, and Corizon were
added to this case in March 2015. Thushbibte LCF-0355 and LCF-0159 grievances were
taken through the final step tife grievance process before Mats claims against Jordan or
Borgerding were added to thisseapursuant to Rule 15(d).

This fact is relevant because some cohdse held that a plaintiff complies with the
PLRA'’s exhaustion requirement for claims arisaftgr suit is filed bycompleting the grievance

process during the litigation and thadding those claims under Rule 15@@e, e.g., Murphy v.
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Grenier, No. 07-CV-15248-DT, 2009 WL 1044832, at *20 (Mar. 4, 2008port and
recommendation adopted by, 2009 WL 1044832 (E.D. Mich. Apr. 20, 2009).

The Magistrate Judge acknowledged this auttphdout felt compelled to follow contrary
case law, includingox v. Mayer, 332 F.3d 422 (6th Cir. 2003). There, the Sixth Circuit stated—
in dicta—that the plaintiff coulehot cure his failure to exhaust bging Rule 15(d) to add to his
pleadings the fact that he had been released fpirison (and thus, was hanger subject to the
PLRA’s exhaustion requirement)d. at 428. Largely based o@ox, the Magistrate Judge
concluded that grievances LCF-0355 and L@R9 did not satisfy Mattox’'s obligation to
exhaust his claims against Borgerding, Jordan, or CorMatiox, 2016 WL 398242, at *3 (“As
this Court must follonCox, it recommends that Mattox’s aas be dismissed without prejudice
because they were not exhaustedrpodhim filing suit in August 2012.”).

Mattox does not dispute—at least in ampy that could be considered a proper
objection—the Magistrate Judge’s view of theva.e., that a prisoner cannot exhaust claims
arising after he files suit by completing the gries process as to those claims during litigation
and then supplementing or amending the compfainsuant to Rule 15(dAs such, the Court
does not take a position on the split in autho$se Thomas v. Arn, 474 U.S. 140, 149 (1985)
(“[T]he failure to object may cotitute a procedural default wang review even at the district
court level.”); Garrison v. Equifax Info. Servs,, LLC, No. 10-13990, 2012 WL 1278044, at *8
(E.D. Mich. Apr. 16, 2012) (“The Court is not obligdtto review the poxins of thereport to
which no objection was made.” (citifidpomas, 474 U.S. at 149-52)).

Mattox does argue that the gion of the Magistrate Judgetsport pertaining to the two
LCF grievances is erroneous because “the deféaddenial of Ranexa does not allege a new

issue or claim, but is a continuation of the mlahat defendants adopted an inadequate and less
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effective medical treatment plan in treating ptdf’'s serious medical andition[.]” (Pl.’s Objs.
at 5.) Mattox explains that when he movedatoend his complaint, “it was only to include
discovered defendants whose tiaws covered plaintiff's aginal claim of deliberate
indifferencel[.]” (d.)

It thus appears that Matt argues that because hisaiols against Pandya, Jordan,
Borgerding, and Corizon were merely an extensof his original claims, the grievances he
exhausted before filing this lawsuit exhaustesl dlaims against those four defendants. But the
Court has already addressed this argument: tiee tbxhausted grievances simply did not give
prison officials a fair opportunito remedy a claim that Mattox w#eing prescribed ineffective
medication for his chest pain.

Accordingly, the Court overtes Mattox’s second objection.

3.

Mattox’s third objection is like his first. lasserting that the Magjrate Judge erred in
recommending that Jordan be dismissea sponte, Mattox asserts thatordan’s conduct was
merely “a continuation of actiorisy the MDOC'’s medical staff thgiave rise to plaintiff's claim
of deliberate indifference which wasated in his original compldifi (Pl.’s Objs. at 6.) Mattox
argues that because his Eighth Amendment claimased on deliberate indifference to a chronic
condition, the Court must treat as exhausted demginmedical treatment that occurred before
and after the filing of his grievances (Mat does not say which in particularfe¢ Pl.’s Objs. at
7.) In support of this assertion he relies o ‘ttontinuing violations dddne” as applied irkllis
v. Vadlamudi, 568 F. Supp. 2d 778 (E.D. Mich. 2008). (Pl.’s Objs. at 7.)

In Ellis, after two years of suffaing from severe lower-backnd abdominal pain and

being told by prison medical staff to take aspand lie down, Ellis filed a grievance. 568 F.
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Supp. 2d at 779-80. On the grievance form he pealithat the date of the grievance was
“‘ongoing” and asserted, “I have complained absexdere abdomen and lower back pain since
2004, but | have yet to receivtreatment for the pain which is getting worskl’ at 780.
Although Ellis exhausted his grievance, the defatglanoved to dismiss Ellis’ federal lawsuit
for constitutionally inadequate medical care on the ground that the grievance was not filed in a
timely manner: Ellis was “complaining of pathat date[d] back to 2004, yet he only filed a
single grievance in 2006ld. at 781.

Although acknowledging that MDOC's grieva procedure only gave prisoners a week
to grieve misconduct, the courthilis found the grievance timely. The court reasoned that when
the claim is deliberate indifference to aatic condition, the time the wrongful conduct occurs
is difficult to pinpoint:

For an acute medical condition, like a hedtack or a diabeticoma, the time of

the failure to treat (and therefore thmei of the Eighth Amendment violation) can

be determined with some precision, and therefore the time limit for filing a

grievance can be readilytablished. Such is not the case for a chronic medical

condition that is ignored, or for whichetment is delayed or inadequate. The
seriousness of a chroniomdition may not become obvisuo prison officials

until some time passes, and the indifference to that condition—and the resulting

pain suffered by the prisoner that eqsate the inflictionof punishment—may

not become manifest until then as well.

568 F. Supp. 2d at 783. The court thus conclutlatia chronic medical condition is “properly
identified as ‘ongoing,” and a grievance that iifeas the persistent flare to address that
condition must be considered timely as longtlas prison officials retain the power to do
something about it.I'd.

Ellis does not help Mattox. To the extahtat Mattox argues that, undelis, the two

LCF grievances exhausted all prior acts of dwhlibe indifference to his chest pain, the Court

disagrees. In particular, nothing Kilis affects the Magistrate Judge’s finding that a prisoner
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must exhaust grievances—even for conductirayisfter suit—prior tofiling suit. And, as
explained, Mattox has not raisadproper objection to the Magiate Judge’s understanding of
the interplay between the PLRA’gheustion requirement and Rule 15(d).

As for the three JCF grievances Mattox exhausted before initiating thisEtiases not
on point for two reasons. Firdhis is not a case where it is difficult to determine when the
alleged deliberate indifference occurred—theehaled Complaint says that happened when Dr.
Pandya denied Ranexa in October 2011, when Dr. Jordan denied Ranexa in March 2013, and
when Dr. Borgerding denied Raneixalanuary and April 2014. Secortllis did not hold that a
grievance about deliberate indiffecento a chronic condition can exhatdsture deliberate
indifference to that condition, ands explained, all the denials®R&nexa occurred after the three
JCF grievances were filed.

On this last point, better for Mattox is a cddés discussedJohnson v. Johnson, 385
F.3d 503 (5th Cir. 2004). Therduring an 18-month period a@fcarceration, prison officials
allegedly failed to protect a ispner from repeated rapes aswkual assaultdespite numerous
pleas for protectionSee id. at 512-14. Johnson sued the offisj and the Fifth Circuit was
confronted with the question of whether a gaiece could exhaust conduct that occurred after
the grievance had been fileldl. at 519-21. The court concluded thiatould: “As a practical
matter, Johnson could not have been expectetktta hew grievance every fifteen days, or each
time he was assaulted (which, according to hings wigually every day), for the entire period
during which he remained unprotected in the general populathrat 521.

Despite some similarities though, thas a critical difference betwedohnson and this
case. InJohnson, the “character” of the grievances svéhat Johnson was “frequently being

assaulted and ha[d] repeatedly but unsuccessolight a change in hsing status through the
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established administrative channels.” 385 Fe3d522. And the condudhat occurred after
Johnson had filed his grievances was of the same character: the housing committee’s continued
failure to move Johnson to a different urfiee id. at 513, 519. In other words, the wrong
Johnson grieved had simply reoccurred and seth@s no point in requiring Johnson “to file
repeated grievances reminding the prison offictalst he remained subject to attack in the
general population.Td. at 521. Here, however, the three gaeces Mattox exhausted prior to

filing this lawsuit did not give prison officiala fair opportunity to address the claim that
physicians were continuing to gucribe Mattox ineffaocze medications for his chest pain. As
explained, they focused on obtaining a cardiac tatization and assuranoé being sent to the
emergency room in certain circumstances. Thus, Pandya’s, Jordan’s, and Borgerding’s conduct
was not simply a reoccurrence of thenduct that Mattox had already grieveibhnson,
therefore, is inapposite.

Accordingly, the Court overtes Mattox’s third objection.

V.

The Court has conductedda novo review of those portions of the Magistrate Judge’s
Report and Recommendation to ialh Mattox has objected. Forahreasons given, the Court
OVERRULES Mattox’s objections (Dkt. 150) and ADOPTS the Report and Recommendation
(Dkt. 147). 1t follows thathe Court GRANTS Pandya’s Motion for Summary Judgment (Dkt.
102), Borgerding’s Motion for Summary Judgmenki{[L14), and Corizon’s Motion to Dismiss
(Dkt. 117), and dismisses Jordgarsuant to 28 U.S.C. § 198)( Mattox’s claims against
Pandya, Jordan, Borgerding, and Corizon RISMISSED WITHOUT PREJUDICE. As this

opinion and order disposes of all remaining claimihis case, the Court will enter judgment and
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close this case.
SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: March 14, 2016

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtiic means or U.S. Mail on March 14, 2016.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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