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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

WAYNE BERNARD,

Plaintiff, CaseNo. 12-cv-13992

Hon. Matthew F. Leitman
V.

DETROIT PUBLIC SCHOOL
DISTRICT et al,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT (ECF #22)

INTRODUCTION

This is a civil-rights action broughbty Plaintiff Wayne Bernard (“Bernard”),
a former employee of Defendant Detréiublic School District (“DPS”). On
September 10, 2009, Berdaspoke during the publ comment portion of a
meeting held by the DPS Board of Eduecat{the “Board”). During his remarks,
Bernard announced to the Board thainas about to reveal the personal employee
identification numbers of certain DPS emyges. Bernard had previously read (or
attempted to read) these numbers atiezaBoard meetings, and, according to
Board President Defendant Carla Scott (“Sgpttiat resulted in “havoc.” In order
to avoid another major disruption, Scott aif Bernard before he could read the

file numbers and asked that securityca$ him from the room. Bernard was
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subsequently arrested and charged wdikorderly conduct and, later, with
disrupting a public meeting. Bothalges were eventually dismissed.

On September 10, 2012, Bernard filers @hction against DPS, Scott, and the
police officers he claims wetia@volved in his arrest. Seethe “Complaint,” ECF
#1.) Among other things, Bernard claims that Scott violated his First Amendment
rights when she cut off his remarks tetBoard and that his civil rights were
violated when he was arrested and prosecut&ke @enerally, ijl. Defendants
have now moved for samary judgment. Seethe “Motion,” ECF #22.) For the
reasons that follow, the CoBRANTS Defendants’ Motion.

FACTUAL BACKGROUND

In October 2008, Bernard workdédr DPS as an aerial tower operator,
earning $15.00 per hour.S¢eBernard Dep., ECF #27-1 a#, Pg. ID 363.) In
early November 2008, DPS laid off Bernard from his jdbeg(idat 13-14, Pg. ID
362-363.) Bernard says that he was RIS eliminated his job due to “economic
necessity.” Id. at 16, Pg. ID 365.) Bernard adse however, that at this same
time, other DPS employees were ‘®agng overtime when [Bernard] was
[purportedly] laid off f& economic necessity.”ld. at 52, Pg. ID 401.) Upset over
DPS’s budget practices, Bernard attended Board nyetind spoke during the

time allotted for public comment.



Defendant Carla Scott (“Scott”) wdhe President of the Board from 2009-
2011. GeeScott Dep., ECF #27-2 at 7, Pg. UBb7.) According to Scott, on
several occasions during her tenure as President, Bernard would speak during the
time dedicated to public comment, ah@ would “read [out loud] people’s
[employee] file numbers,” which were figate numbers attached to particular
[DPS] employees.” Id. at 19, Pg. ID 479.) Scott explained that when Bernard
disclosed, or attempted to disclose, thidsenumbers, he “cawsl [] a disturbance
at the Board meeting...People would get upset, they would start yelling...It
[would] cause[] a lot of haoc at the meetings.”ld. at 20, Pg. ID 480.) See also
id. at 24, Pg. ID 484 (“Every time [Bernarditempted to read off the file numbers,
it caused a problem” in the audience)3cott therefore told Bernard that he
“cannot do that [i.e., publically discloske numbers] and [she] would make him
stop, or [she] would turn off the migjphone]” when he attempted to read them
out loud. (d. at 20, Pg. ID 480.) (Sealso id.at 23-24, Pg. ID 483-484 (“At
subsequent Board meetings, [] Bernattkrapted to [read off the file numbers]
again; and [Scott] never let him. [Sgaalways stopped [Bernard] from reading
the numbers”).)

On September 10, 2009, Bernard radied a Board meeting and he spoke
during the time allotted for faic comment. Bernard first discussed a number of

issues without incident or interruptionSgeBernard Dep. at 46-49, Pg. ID 395-



398.) Then Bernard announced to the Bahat he was once again going to read
aloud the employee file numbers of the Détfployees he believed to be receiving
overtime compensation (Id.)

When Bernard threatened to disdothe file numbers, Scott stopped him
and asked security to remove him fréme meeting. According to Scott:

So when [Bernard] got up thisme and said, “I'm going

to read these file numbers” — and the reason why he said
that [is] because he alreakiyew that | wasn’'t going to
allow him to read the file numbers because | cannot have
him inciting a riot at the Board meeting. It's just not
going to be allowed.

Then | had him removedebause, number one, | believe
the information to be private because that's what | had
been told. Then number tws because it incites such a
disturbance at the Board meeting that — and it has — to
me, stating those numbers has nothing to do with
whatever your comment is about. You should be able to
say without giving people’personal information out.

[....]

So that's why | had him removed, because | just — | just
can’t have him, you know ... kiang a huge hullabaloo. |
just didn’t want a riot at the meeting.

(Scott Dep. at 20-21, Pg. ID 480-481.)

! It is unclear from the record whether Bard actually had the file numbers in his
possession when he spoke to the Board quteB#er 10, 2009. It appears, based
on his deposition testimony, that Bernard could not actually “read [the file
numbers] off because they wdrkackened out” on the pajgehe had at that time.
(Bernard Dep. at 46, Pg. ID 3%ge also idat 61, Pg. ID 41(¢‘[Bernard] couldn’t
read their numbers because [thenbers] were blackened out”).)
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Bernard was escorted from the megtby members of the Detroit Public
Schools Police Department, includingpfarently) DefendastLance Granberry
(“Granberry”) and Kellg Mays (“Mays”). As he was being escorted out of the
room, Bernard loudly told the officers tkeep their hands off of him, and he
repeatedly yelled “you’re going to gsued; you're going tget sued.” $eevideo
of the incident, ECF #3&ee alsdcott Dep. at 67-68, Pt 527-28 — confirming
that Bernard was “still yelling, yoknow, as he was walking out.”)

Bernard says that after he was tak&o the hallway, he was surrounded by
Granberry, Mays, and two other officeBgfendant Deborah Crane (“Crane”) and
Defendant Dennis Richardson (“Richardson”SeéBernard Dep. at 69, Pg. ID
418.) Defendant Roderick Grimes (“Grimesupposedly stood “off on the side.”
(Id.) Bernard says that Crane then “gotimhis] face” and gave an order that he
be arrested. Iq. at 70, Pg. ID 419.) Granbertizen grabbed Bernard’s arm and
Richardson handcuffed himSé¢e id.at 71, Pg. ID 420.) Bernard was ultimately
transported to a police station for processirfgee(idat 72-73, Pg. ID 421-422.)

At some point, Granberry purportgdiold Bernard that he was being
arrested because he “raised [his] voice @naas disorderly in the meeting.”Id
at 71, Pg. ID 420.) According to Berda Granberry said that “he [Granberry]

could hear [Bernard] all the wabut in ... the hallway.” Ifl. at 72, Pg. ID 421.)



Following his arrest, Bernard was athed with disorderly conduct in
violation of the Detroit City Code.SgeSeptember 22, 2009yarrant, ECF #27-6,
Pg. ID 556-557.) Mays was listed on therrgat as the “victim or complainant.”
(See id. That charged was dismisse®&eéBernard Dep. at 81-82, Pg. ID 430-
431.) Bernard was then charged witmew offense for his conduct before the
Board: disturbing a public meetingSdeApril 7, 2010, Warrant, ECF #27-7, Pg.
ID 559-560.) Mays was again listedthe “victim or complainant.” 9ee id) That
charge was also subsequently dismissdeBernard Dep. at 81-82, Pg. ID 430-
431))

PROCEDURAL HISTORY

Bernard filed this action against DPScott, Grimes, Richardson, Crane,
Mays, and Granberry oBeptember 10, 2012. S¢eCompl.) The Complaint,
brought pursuant to 42 U.S.C. § 198&ludes six separate counts:

e In Count I, Bernard claims that Stand DPS violated his First Amendment
rights when they refused to allow him “speak publicly at the appropriate
time in a regularly scheduled meetingld.(at 134.)

e In Count Il, Bernard alleges that all f2adants brought “false and baseless
charge against [him] [] in retaliationrf¢his] attempted exercise of his First
Amendment rights.” Id. at 38.)

e In Count Ill, Bernard claims that Bendants Grimes, Richardson, Crane,
Mays, and Granberry “falgearrest[ed] and detdied] [him] with no basis

in fact or law to do so.” I4. at 741.)



e In Count IV, Bernard alleges thatA3 and Defendants Grimes, Richardson,
Crane, Mays, and Granberry are leldor malicious prosecution with
respect to the criminal chggs brought against himSée idat 1143-44.)

e In Count V, Bernard asserts that fBedants Scott, Grimes, Richardson,
Crane, Mays, and Granberry conspitedyenerate a false police report and
wrongfully prosecute him.See idat 1146-47.)

e Finally, in Count IV, Bernard seeks tmld DPS liable for the conduct of the
other Defendants.Sge idat 149.)

Defendants moved for summary judgmd on October 14, 2014.S€eMot.)

Defendants claim they are entitled to quatifimmunity and that Bernard has not
presented sufficient evidente support his claimsSge id. The Court heard oral
argument on Defendants’ Motion on April 15, 2015.

GOVERNING LEGAL STANDARD

A movant is entitled to summary judgntewhen he “shows that there is no
genuine dispute as to any material factlU.5. SEC v. Sierra Brokerage Services,
Inc., 712 F.3d 321, 326-27t6Cir. 2013) (citingAnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251-52 (1986jyuotations omitted). “Thanere existence of a
scintilla of evidence in support of éh[non-moving party’s] position will be
insufficient; there must bevidence on which the jury could reasonably find for
[that party].” Anderson,477 U.S. at 252. However, summary judgment is not
appropriate when “the evidence preseatssufficient disagreement to require

submission to a jury.1d. at 251-252.



When reviewing the record, “the counust view the evidence in the light
most favorable to the non-moving party ardw all reasonable inferences in its
favor.” 1d. Indeed, “[c]redibility determirtgons, the weighing of the evidence,
and the drafting of legitimate inferences from the facts are jury functions, not those
of a judge...”ld. at 255.

ANALYSIS
A.  The Qualified Immunity Standard

All Defendants have moved for summaugdgment, at least in part, on the
basis of qualified immuty. “Under the doctrineof qualified immunity,
government officials performing discretiogafunctions generally are shielded
from liability from civil damages insofar akeir conduct does not violate clearly
established statutory or constitutional rights of which a reasonable person would
have known."Dominguez v. Correctional Med. Sens55 F.3d 543, 549 (6th Cir.
2009) (internal citation omitted).

The qualified-immunity analysis inwés a burden-shifting framework.
Defendants “bear[] the initiddurden of coming forward with facts to suggest that
[they] acted within the scope of [their]sdretionary authority during the incident
in question.” Gardenhire v. Schubert205 F.3d 303, 31X6th Cir. 2000).
Ultimately, however, Bernard must establibat the Defendants are not entitled to

gualified immunity. Bernard can satisthis burden by showing that (1) “a



constitutional right was violated,” and (2hat the right was clearly established at
the time of the violation.”Chappell v. City of Cleveland85 F.3d 901, 907 (6th

Cir. 2009) (internal citations omitted). @Court has discretion to decide “which

of the two prongs of the qualified immunity analysis should be addressed first in
light of the circumstances in the particular case at hdehison v. Callaharb55

U.S. 223, 236 (2009).

A. Scott Is Entitled to Summary Judgment on All of Bernard’s
Claims Brought Against Her

1. Scott is Entitled to Qualified Immunity With Respect to
Bernard’s First Amendment Claim

Scott argues that she is entitled to qualified immunity with respect to
Bernard’s claim that she interfered witls right to free speech when she cut off
his address to the Board &eptember 10, 2009.S¢eMot. at 14-17, Pg. ID 140-
143.) The Court agrees.

First, Scott has established thak slvas acting within her discretionary
authority when she stopped Bernard frepeaking and had him escorted from the
room when he threatened to read thegleyee file numbers. Scott has presented
evidence that as President of the Board, whs authorized to order the removal of
persons like Bernard whom she belieiedpose a threat to the order of the
meeting. SeeBoard Policy 3.20, ECF #22-3; Bl Policy 3.23, ECF #22-4; and

Board Policy 3.22, ECF #22-5.) Scott has also presented evidence that Board



meetings were often chaotic; that whBernard either read the employee file
numbers or attempted to do so in tpast, his actions caused substantial
disruptions; and that she had Bernaemnoved from the $tember 10, 2009,
meeting because his threat to read engroffle numbers created a serious risk of
causing a disturbance Sd€e, e.g.Scott Dep. at 19-25, P¢D 479-485.) Scott has
therefore established that she was esergi her discretionary authority to keep
order at Board meetings when she had Bernard removed.

Bernard counters that under the BoardlesuScott lacked the authority to
take this action without fitassuing him a warningSeeBernard Resp., ECF #27
at 2, Pg. ID 325.) However, the appli@Board policy unambiguously states that
“persons ... [attending a meeting] shall eotgage in any kindf behavior which
disrupts the school board meeting beaogducted” and that the chairpersae.(
Scott) “at his or her discretiorshall issue one generalarning before security
personnel will be directed to removedaticket the person...(Board Policy 3.22,
ECF #27-5 at 3, Pg. ID 554; @masis added.) Scott playdlid not have to issue a
warning to Bernard before having himmreved from the room. Furthermore, and
in any event, the Court has reviewed théeo of the incident the parties have
provided 6eeECF #30), and at 38:00-38:10 of thadeo, Scott tells Bernard that
he cannot read the file numbers, and Bafrrasponds that he is “not done” with

his statement to the Board, and he spedi§iceain threatens to read the numbers.
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Only then did Scott have Bernard escorfienin the meeting. The Court construes
Scott’s statement to Bernard as a warningt he could not prceed to read the
numbers aloud. Moreover, &t testified that she also had warned Bernard, at
multiple other meetings, that he was ndd\akd to read the employee file numbers
out loud. GeeScott Dep. at 20, Pg. ID 480.)

With Scott having established thelte was acting within her discretionary
authority, the burden shifts to Bernardstoow that Scott is not entitled to qualified
immunity. Bernard has not satisfiedshburden to showhat Scott’'s conduct
violated a clearly established constitutibright. “A defendant cannot be said to
have violated a clearly established right unless the right's contours were
sufficiently definite that any reasonabddficial in the defendant's shoes would
have understood that he waslating it. In other wads, existing precedent must
have placed the statutory or constituabmuestion confronted by the official
beyond debateWenk v. O'Reilly--- F.3d ---, 2015 WL 1652548, at *11 (6th Cir.
Apr. 15, 2015) (quoting’lumhoff v. Rickard134 S.Ct. 2012, 2023 (2014)). “A
right is clearly established if there lending precedent from the Supreme Court,
the Sixth Circuit, the district court itself, other circuits that is directly on point.”
Id. (quoting Gaspers v. Ohio Dep’t of Youth Serv48 F.3d 400, 417 (6th Cir.
2011)). “The ‘clearly established lawhould not be definetht a high level of

generality, since doing so avoids the crucial question whether the official acted
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reasonably in the particular circstances that he or she faced.ld. (quoting
Plumhoff 134 S.Ct. at 2023).

Bernard has failed to show thdte had a clearly established First
Amendment right to engage speech at a public mee@i — here, reading personal
employee file numbers — where that saspeech had previously created serious
disturbances. Bernard has not citedirsgle case to the Court — much less one
from the Supreme Court, the Court of Apefar the Sixth Circuit, or this Court —
in which any court has held that the padesy officer of a public meeting may not
prevent a speaker from emmgag in speech that prswsly caused chaos and
disruption and that could reasonably béiapated to cause a serious disruption
once again.

The only case Bernard does cite aaming First Amendment rights at
public meetingsMcBride v. Village Michianal100 F.3d 457 (6th Cir. 1996), is
inapposite. The plaintiff inMcBride, a reporter, claimed that government
employees retaliated against her ftwer “less-than-glowing accounts of
representative democracy Bouthern Michigan.” Id. at 459. The plaintiff-
reporter also asserted that the govemmmefficials threatened to boycott her
newspaper, urged her newegper to take her off the government beat, and
threatened to remove her from a gwdable at a city council meetingSee id.

McBride though, does not speak to the diespresented here: namely, whether a
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speaker has a First Amendment right tckenatatements during a public meeting
that have previously created chaos ia #udience and which could be anticipated
to cause such a disturbance again.

Bernard has simply not cited any authpti support his claim that he had a
clearly established First Amendment right to engage in his proposed speech despite
(1) its prior disruptive consequences gBjiScott’s reasonable, experienced-based
fear that the consequencesulMbensue once again. Suchharity may exist. Itis
certainly possible that courts have recognized that a person chairing a public
meeting may not silence a speaker dagspon a reasonable anticipation that his
repetition of previously disruptive speeuhll once again be disruptive. Courts
may also have held that a meeting chaust wait until a disturbance actually
occurs before silencing a speaker. Butrded has not directed this Court to any
such case, and it is not this Court’digation to conduct Bernard’s research for
him? Moreover, Bernard’s claimed Fir8imendment violation seems especially
weak in light of the fact that Scottould have allowed Bernarid make his desired
point that the Board was incurring wastiebvertime expenses if he had simply
refrained from attempting to read the personal employee file numb&se (

Bernard Dep. at 46-49, Pg. [B95-398 (where Bernard teg$ that he was able to

2 This Court makes no holding as to whether Bernard had a First Amendment right
to engage in his proposed speech. TharCholds only that Bernard has failed to
carry his burden to establish that he hadearly-established right to engage in the
speech.
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speak to the Board on other topics with interruption during the meeting in
guestion).) Bernard has nated any authority to suppdnis argument that he had
a First Amendment right to disclose pmmal employee information as part of his
effort to comment on the public issue of overtime expehses.

Because Bernard has not met his burden to show that Scott violated a
clearly-established constitutional right,d8cis entitled to qualified immunity on
Bernard’s claim that Scott violated his First Amendment rights.

2. Bernard Has Produced No Eviénce Scott Was Involved in His
Arrest and/or Prosecution in Any Way

In addition to alleging that Scottiolated his First Amendment rights,
Bernard also seeks to hold Scott lialide his arrest and prosecution, and for
conspiring with the othebefendants to have him asted and prosecuted. But
Bernard has not presented any evidemo®mnecting Scott to his arrest or

prosecution.

*In his brief, Bernard argues that thepayee numbers were public information.
(SeeResp. Br. at 3, Pg. ID 326.) Bernargsahat DPS gave him the numbers in
response to a Freedom of Information Act (“FOIA”) requesBee( id. But
Bernard has not identified sufficient evidence to support hisndlaat the numbers
were public information. Indeed, Bernaadmitted during his deposition that the
numbers were blacked out on many doeunits that he received from DPS in
response to his FOIA requestSeéBernard Dep. at 61-6Pg. ID 410-11 — noting
that “[a]ll the ones | had were blackened’cutand at 22 & 46, Pg. ID 371 & 395.)
While there are ambiguous portions ofrBa&rd’s testimony that arguably indicate
that he may have received a limited fognof documents from DPS in which the
employee numbers were listese€Bernard Dep. at 22, PgD 371), there is no
evidence that DPS knowingly or intentidiggorovided the numbers to Bernard nor
that DPS ever acknowledged that thiembers were public information.
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Scott testified that when she askseturity to remove Bernard from the
meeting, she did not intend for Bernard todoeested, and she explained that if he
was arrested, “something else [must have@pleaed” either during or after security
removed him. (Scott Dep. &6, Pg. ID 516.) There is no evidence in the record
that Scott asked security to arrest Berndritleed, Bernard confirmed that he only
heard Scott call for security and that he meweard her ask security to arrest him.
(SeeBernard Dep. at 66, P 415.) And nothing links Scott to the decision to
file charges against Bernard. As Berh&as produced no evidence that Scott had
anything to do with his arrest or gmecution, Scott is entitled to summary
judgment on each of the other claims brought against her.

B. Defendant Grimes is Entitled to Summary Judgment on All Claims
Brought Against Him

Bernard has brought claims related His arrest and prosecution against
Grimes, the Chief of the Detroit PublSchools Police Department. Bernard
argues that “Chief Grimes command[etie arrest” and that the officers who
arrested Bernard “were told to arrdhim] by their superior, The Chief [i.e.,
Grimes].” (Bernard Br. at 13, Pg. ID 336But this argument is flatly contradicted
by Bernard’s own deposition testimony. [Dhgihis deposition, Bernard testified
that Grimes did not arrest him and did gote the order that he be arreste®ed
Bernard Dep. at 67-68, Pg. ID 416-417n fact, Bernard testified that had “no

personal knowledge of argonduct by [] Grimes” relad to his arrest. Iq. at 68,
15



Pg. ID 417.) Bernard further identifietbefendant Crane, not Grimes, as the
officer who gave the ord¢o have him arrested.Sée, e.g., idat 70, Pg. ID 419.)
Because Bernard has not identified any ema® in the record tying Grimes to his
arrest or prosecution, Grimes is enttleo summary judgment on each of the
claims brought against him.
C. Bernard Claims Against DPS Fail as a Matter of Law

In his Complaint, Bernard bringgat least two claims against DPS:
“Prosecution Without Probable CauséCount V) and “Municipal Liability”
(Count VI). Bernard also appears to name all Defendants, including DPS, in his
claim for “retaliatory prosecution” (Count II)But Bernard “cannot base his claims
against [DPS] solely on the inddual defendants’ conduct becausspondeat
superioris not available as a theory i@covery under section 1983.Vereecke v.
Huron Valley School Dist609 F.3d 392, 403 (6th Cir. 2010) (internal quotation
marks omitted) (refusing to apphgspondeat superioliability to school district
under 42 U.S.C. 8§ 1983%ee also Jenkins v. Rock Hill Local School DiSL3
F.3d 580, 589 (6th Cir. 2008) (“The districourt also did not err in granting
summary judgment to the School Board...because therensspondeat superior
liability in actions under § 1983”). #&tead of relying on the conduct of the
individual Defendants, “[tjo hold [DPS] lde, [Bernard] must: “(1) identify [a]

[DPS] policy or custom, (2) connect thelipg to [DPS], and (3) show that his

16



particular injury was incurred due the execution of that policy.Vereecke609
F.3d at 403.

Here, Bernard's claims against DP3l fa all three respects. Bernard’s
Complaint does not identify a “policy or custom” related to his arrest and
prosecution, does not allege any factat ttvould support a connection between
such a policy and DPS, and doeot allege that his injuries were incurred due to
the execution of such a policy. Likewjdge has offered no evidence on any of
these three required elements of his claagainst DPS. Accordingly, Bernard’s
claims against DPS fadls a matter of law.

D. The Remaining Officer Defendants(Richardson, Crane, Mays, and
Granberry) Are Entitled to Summary Judgment

Defendants Richardson, Crane, Ya and Granberry (the *“Officer
Defendants”) have also mavdéor summary judgment on all of Bernard’s claims.
(SeeMot. at 17-24, Pg. ID 143-150.) Theygue that they are entitled to qualified
immunity and, in addition, that Bernard&aims fail due to a lack of evidence.
The Court agrees that Bernard’s claiagginst the Officer Defendants fail for one
or both of these reasons.

1. The Officer Defendants Are Entiled to Qualified Immunity on
Bernard’s “Retaliatory Prosecution” Claim (Count II)

In Count Il of his Complaint, tit “Retaliatory Prosecution,” Bernard

claims that the acts of all the Defendanincluding the Officer Defendants, “in
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bringing a false and baseless charge against [him] were in retaliation for [his]
attempted exercise of his First AntBment rights to petition the [Board].”
(Compl. at 38.) This count, thereforelates to the OfficeDefendants’ alleged

role in Bernard’s arrest and prosecutiohhe Officer Defendants argue that they
are entitled to qualified immunity from this claimSgeMot. at 19-20.) The Court
agrees.

First, to the extent that each oktl®fficer Defendants participated in the
arrest and prosecution of Bernard, thegre acting within the scope of their
discretionary authoritySee, e.qg., Lee v. Ferrar@84 F.3d 1188, 1194 (11th Cir.
2002) (“there can be no doubt that [a pelbfficer] was acting itis discretionary
capacity when he arrested [the plaintifffBdwards v. Shanley666 F.3d 1289,
1294 (11th Cir. 2012) (“lis undisputed that [the poe officers] were acting
within their discretionary abority while tracking and arresting [the plaintiff]”).
Bernard counters that while such functiongay ordinarily fall within the scope of
an officer's discretionary authority, tha not the case here because, Bernard
claims, the Officer Defendants veeordered to arrest hinS€eResp. Br. at 13, Pg.

ID 336.) But Bernard cites no authority fine proposition that an officer loses the
protection of qualified immunity if he isnplementing an order from a superior.

Thus, the burden shifts to Bernardgioow that “a cortgutional right was

violated,” and (2) “that the right waslearly established at the time of the

18



violation.” Chappel] 585 F.3d at 907. But, for all the reasons stated above with
respect to Scott, Bernard has failedctrry his burden to show that he had a
clearly established First Amendment right to read the employee file numbers
during the meeting given the past disraptand chaos that reading those numbers
had caused. Because Bernard has not demonstrated that his arrest and/or
prosecution interfered with a clearlytaslished First Amendment right, the
Officer Defendants are entitled to diad immunity on Bernard’'s First
Amendment retaliatory prosecution claim.

Moreover, even if the Officer Deafiedants were not entitled to qualified
immunity on this claim, it would still fafor lack of evidence. As described
below, there is simply no evidence thayaf the Officer Defendants participated
in his prosecution as Bernard claims.

2. The Officer Defendants Are Entiled to Qualified Immunity on
Bernard’s “False Arrest/Falselmprisonment” Claim (Count I11)

In Count Ill of his Complaint, Beard claims that the Officer Defendants
“falsely arrest[ed] and detain[ed] [him]ithh no basis in fact or law to do so.”
(Compl. at 41.) The Officer Defendantg antitled to qualified immunity on this
claim as well.

“An arresting agent is entitled to quad immunity if he or she could
reasonably (even if erroneoyshave believed that therrest was lawful, in light

of clearly established law and thefdrmation possessed at the time by the
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arresting agent.”Everson v. Leis556 F.3d 484, 499 (6th Ci2009). An arrest is
lawful if supported by probable causelelieve that the arrestee has committed a
crime. See, e.g., United States v. Cunningh&f0 Fed. App’x 413, 416 (6th Cir.
2013) (suspect’s “arrest was lawful beaitswas supported by probable cause”).
Here, the Officer Defendants could reaably have concluded that they had
probable cause to arrest Bernard fostulbing the peace and/or disturbing the
Board meeting.

First, the officers could reasonablyviearelied on Scott'sletermination that
Bernard was out of order for attemptingpoablicly reveal the personal employee
file numbers. Indeed, the Sixth Circuit has recognized that a reasonable officer
may have probable causelielieve that a speaker is disturbing a public meeting
when he “is determined to be out ofler by the individual chairing the assembly.”
Leonard v. Robinsqr477 F.3d 347, 361 (6th Ci2007). Second, the officers
witnessed Bernard continde loudly proclaim “you’regoing to get sued, you're
going to get sued” as he was being eszbmto the hallway, and the officers were
on the receiving end of Bernard's insisteticat they keep their hands off of him
as they were forced to escort hirom the meeting. Given all of these
circumstances — Scott’s deta@nation that Bernard wasut of order for attempting

to read the personal file numbers andred’'s hostile reaction to the officers’
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attempt to remove him — the officerould reasonably have concluded that
probable cause existed to arrest Bernard.

Bernard counters that he is not guittly disturbing the peace or disturbing
the meeting — a conclusion that, he irssist bolstered by the short video snippet
from the meeting that the padi@rovided to the Court. SEeECF #30.) But the
guestion with respect to the Officer Defenta qualified immunity defense is not
whether Bernard waguilty of disturbing the meeig; rather, the question is
whether the officers could reasably have concluded thatobable causexisted
to believe that Bernard had committed that crinfeee, e.g., Regets v. City of
Plymouth 568 Fed. App’x 38, 390 (6th Cir. 2014) @ncluding defendant police
officers were “entitled to qualified immunitpn false arrest claim] because they
could have reasonably believed probableseaaxisted”). The answer to that
guestion is yes because the video dspi®rnard engaging in conduct that could
have led a reasonable officer to camd that there was probable cause that
Bernard was disturbing the peace @andthe meeting. Thus, the Officer
Defendants are entitled to quadd immunity with respect to Bernard’s false arrest

claim.
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3. The Officer Defendants Are Htitled to Summary Judgment on
Bernard’s “Prosecution Without Probable Cause” Claim (Count
V)

Bernard alleges in Count IV of hiSomplaint that the Officer Defendants
“knew that [he] had not disrupted orted disorderly” at the Board meeting and
that the criminal charges againstim therefore *“constitutfed] malicious
prosecution.” (Compl. at 1 43-44.) Thiaim fails for a lack of evidence.

To prevail on a 42 U.S.C. 8§ 1983 malicious prosecution

claim premised on a violatioof the Fourth Amendment,

a plaintiff must prove four things: (1) the defendant

made, influenced, or paripated in the decision to

prosecute the plaintiff; (2) dme was a lack of probable

cause for the prosecution; (3) as a consequence of the

prosecution, the plaintiff suffedea deprivation of liberty,

as understood in Fourth Amendment jurisprudence, apart

from the initial seizure; and (4) the criminal proceeding

was resolved in the plaintiff's favor.
Halasah v. City of Kirtland, Ohidb74 Fed. App’x 624, @3(6th Cir. 2014) (citing
Sykes v. Anderspi625 F.3d 294, 308-309 (6th C#010)). The Sixth Circuit has
“long held that a police officer who ditbt make the decision to prosecute cannot
be held liable for malicious prosecutiond.

Here, Bernard has not come forwamtth any evidence that any of the
Officer Defendants made, influenced, or participated in the decision to prosecute
him, or that they interacted or consuligith the city prosecutor in any way related

to the charges brought against hinSee Skousen v. Brighton High Sch&i5

F.3d 520, 529 (6th Cir. 2002) (gving state trooper summary judgment on
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malicious prosecution claim where plaih“offered no evidence...supporting her
claim that [the trooper] caused her lte prosecuted” or that the trooper “had
anything to do with [her] prosecution...after he submitted his report to the
prosecutor's office”). Ineked, the entirety of Bernardargument supporting his
malicious prosecution claim is less thasimagle sentence, with no citation to any
evidence in the record:

In this case before the Gad there was a criminal

prosecution commenced against Bernard for allegedly

disturbing the peaceand the Defendants clearly

influenced the prosecutorial decision against him
(Resp. Br. at 21-22, Pg. ID 344-345; mmasis added). Such a conclusory
statement without any citation to the recmglainly insufficient to save Bernard’s
malicious prosecution claim. For thesasons, Bernard’'s malicious prosecution

claim against the Officer Defendants fails.

4, The Officer Defendants Are Mtitled to Summary Judgment on
Bernard’s Claim for Conspiracy (Count V)

In Count V of his Complaint, Bernaraleges that the Officer Defendants
engaged in a conspiracy ‘@enerat[e] a false [policakport” and “cotinu[e] [his]
prosecution on the basis of disrupting a pubieeting after the original charge of
disorderly conduct was disssed.” (Compl. at Y 46-47.) This claim fails for a

lack of evidence.
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Bernard has not presented the Coust amidence that the police report he
references in his Complaint actuallpntained any false statements. Indeed,
Bernard failed to even attach the poli@port as an exhibit to response to the
Officer Defendants’ motion, and neither tfegort nor its contents are part of the
record before the Court. Nor has Bernard presented any evidence that the Officer
Defendants conspired to “continue” his prosecution after the original charge was
dismissed. As discussed in detail abdteye is simply no evidence in the record
that the Officer Defendants played any rimie¢he decision to prosecute Bernard at
any time.

The only evidence of a conspiracyathBernard identifies is his own
testimony that the Officer Defendantspposedly told him in 2007 — two years
before the underlying incident here -aththey were going to “get him.” Sge
Bernard Dep. at 84-87, Pg. ID 433-436But this stray comment, made years
before Bernard was arrested, is not nearlpugh to establish the existence of the
conspiracy that Bernard alleges.

CONCLUSION

For all of the reasons stated aboVg,|IS HEREBY ORDERED that
Defendants’ Motion for Summary Judgment (ECF #2Z3RANTED.
s/MatthewF. Leitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: May 6, 2015
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| hereby certify that a copy of tHeregoing document was served upon the
parties and/or counsel of record tday 6, 2015, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(313)234-5113
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