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| wou UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SHERRI GRESS,
Petitioner, Civil Action No. 2:12-cv-14211
Honorable Lawrence P. Zatkoff
V.

MILLICENT WARREN,

Respondent.

OPINION & ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS, DENYING
A CERTIFICATE OF APPEALABILITY, AND DENYING PERMISSION TO PROCEED ON
APPEAL IN FORMA PAUPERIS

This matter is before the Court on Petitionerssg® request for habeas relief pursuant to 28
U.S.C. § 2254, Petitioner pled guilty in the Wayne Circuit Court to cocaine posskhsiorComp.
LAaws § 333.7403(2)(a)(v), armed robberiicH. Comp. LAWS § 750.529, kidnappingviiCH.
Comp. LAwWS § 750.349, extortionylicH. CoMP. LAWS 8§ 750.213, assault with intent to do great
bodily harm less than murdédjcH. ComP. LAWS § 750.84, assault with intent to rob while armed,
MicH. CompP.LAWS § 750.89, and felonious assabticH. Comp. LAwWS 8§ 750.82. Pursuantto the
plea bargain, Petitioner was sentenced to 10-to-20 years for the armed robbery, kidnapping,
extortion, assault with intent to cause great bduiigm, and assault with intent to rob while armed
convictions, 1-to-15 years for the felonious assault conviction, and 1-to-6 years for the possession
of cocaine conviction. The petition raises one claim:

Petitioner’s convictions for felonious assaaksault with intent to rob while armed,

and armed robbery are duplicitous and thus violate Petitioner’s right against being

subjected to double jeopardy.

The Court will deny the petition because Petitielaim does not merit habeas relief. The
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Court will also deny Petitioner a certificateagipealability and deny permission to procieddrma
pauperis on appeal.
Background

The testimony at the preliminary examination revealed that the victim in this case, Brian
Marko, came to Petitioner’s house for the purpogarastitution. While there, he was taken down
into the basement by a group of men and tied up. Marko was assaulted in various manners in an
ongoing attempt to steal from him. This included one man shooting him twice in the knee, and
another man hitting him in the face and knockinug his teeth. Marko’s wallet was taken and a
relative was called for a ransom demand. Marke later taken to a bank to withdraw money but
it was closed, and he did not have his ATsrd. Eventually, Marko managed to escape by
overpowering one of the his assail®in a car while the other assailants were in a party store.
Petitioner admitted to police that “we” made Margo into the basement, tied him up and called
his family for ransom money. The state distnictge found after the examiman that the extent of
Petitioner’s presence and participation supported the charges against her as an aider and abettor.

The case was bound over to the Wayne CirCoitirt for trial. Subsequently, Petitioner
entered into a plea agreement to plead guilttheoabove-described charges with a sentencing
agreement that called for 10-to-20 year concurrent sentences on the most serious charges.

Following her conviction and sentence, Petitiofledfan application for leave to appeal in
the Michigan Court of Appeals, which raised the following claims:

|. Petitioner’s convictions for feloniousssault, assault with intent to rob while

armed, and armed robbery are duplicitoud #hus violate Petitioner’s right against

being subjected to double jeopardy. Only a single one of those charges should stand.

The Michigan Court of Appeals affirmé&ktitioner’s conviction in an unpublished opinion.



People v. Gress, No. 300528, 2012 WL 104750, at *1, (Mich. Ct. App. Jan. 12, 2012). Petitioner
subsequently filed an application for leave ppeal in the Michigan$reme Court which raised
the same claim as in the Michigan Court gip&als. The Michigan Supreme Court denied the
application because it was not persuaded tleagtiestions presentedositd be reviewed by the
Court.Peoplev. Gress, 492 Mich. 854 (2012) (table).
Standard of Review

Review of this case is govexd by the Antiterroris: and Effective Death Penalty Act of
1996 (“AEDPA"). Pursuant to the AEDPA, Petitioner is entitled to a writ of habeas corpus only if
he can show that the state court’s adjudication of his claims on the merits-

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Fedéaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

A decision of a state court is “contrary to” clgagstablished federal law if the state court
arrives at a conclusion opposite to that reachatdépupreme Court on a qties of law or if the
state court decides a case differently tiha Supreme Court has on a set of materially
indistinguishable factswilliams v. Taylor, 529 U.S. 362, 405-06 (2000). An “unreasonable
application” occurs when “a state court demisunreasonably applies the law of [the Supreme
Court] to the factsf a prisoner’s caselt. at 409. A federal habeasurt may not “issue the writ
simply because that court concludes in its independent judgment that the relevant state-court
decision applied clearly established federal law erroneously or incorrddtiat’410-11.

The Supreme Court has explained that “[a] fatleourt’s collateral review of a state-court
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decision must be consistent with the respect due state courts in our federal dystemEl v.
Cockrell, 537 U.S. 322, 340 (2003). The “AEDPA thugposes a ‘highly deferential standard for
evaluating state-court rulings,” and ‘demands gtate-court decisions be given the benefit of the
doubt.” Renicov. Lett, 130 S.Ct. 1855, 1862, 176 L. Ed. 2d 678 (20ju@x{ng Lindh v. Murphy,

521 U.S. 320, 333, n. 7 (199%)podford v. Visciotti, 537 U.S. 19, 24 (2002) (per curiam)). “[A]
state court’s determination that a claim lackerit precludes federal habeas relief so long as
‘fairminded jurists could disagree’ on therrectness of the state court’s decisidthatrington v.
Richter, 131 S.Ct. 770, 786 (201&iing Yarboroughv. Alvarado, 541 U.S. 652, 664 (2004)). The
Supreme Court has emphasized “that even a strasg for relief does not mean the state court’s
contrary conclusion was unreasonable.”(citing Lockyer v. Andrade, 538 U.S. 63, 75 (2003)).
Furthermore, pursuant to 28 U.S.C. § 2254(d), fzelha court must determine what arguments or
theories supported or...could have supported, thecgtatts decision; and then it must ask whether
itis possible fairminded jurists could disagree thase arguments or theories are inconsistent with
the holding in a prior decision” of the Supreme Cduakt:[l]f this standard is difficult to meet, that

is because it was meant to beldrrington, 131 S. Ct. at 786.

Although 28 U.S.C. § 2254(d), as amended byMEBPA, does not completely bar federal
courts from relitigating claims that have previousten rejected in the state courts, it preserves the
authority for a federal court tgrant habeas relief only “in ocas where there is no possibility
fairminded jurists could disagree that the stat#tts decision conflicts with” the Supreme Court’s
precedentdd. Indeed, “Section 2254(d) reflects the view that habeas corpus is a ‘guard against
extreme malfunctions in the state criminal jostsystems,’” not a substieufor ordinary error

correction through appeald. (citing Jacksonv. Virginia, 443 U.S. 307, 332, n. 5 (1979))(Stevens,



J., concurring in judgment). Therefore, in ordemwtdain habeas relief in federal court, a state
prisoner is required to show that the state €euejection of his claim “was so lacking in
justification that there was an error well ureteod and comprehended in existing law beyond any
possibility for fairminded disagreementd., at 786-787.
Discussion

Petitioner asserts that her convictions for fadasi assault, assault with intent to commit
armed robbery, and armed robbery all arose out of the same tramsact therefore her
convictions for these three offenses viold®etitioner’s right against being subjected to double
jeopardy. Respondent asserts that the state ceagsmably rejected this claim, and that in any
event the Court need not adds Petitioner’s claims under thencurrent sentencing doctrine
because even if two of the convictions are thrown out, it will not change the duration of her
sentence.

The test for the multiple-punishment aspetthe Double Jeopardy Clause focuses on
legislative intent. UnddBlockburger v. United Sates, 284 U.S. 299, 304 (1932), where the same
act or transaction constitutes a violation of twmeore distinct statutory provisions, the test applied
by the Supreme Court to determine whether Congress intended to create multiple offenses or only
one is whether each provision requires proof chdditional fact that the other does not. If each
offense has an additional element, the Supremgt@resumes that Congress intended them to be
viewed as separate offenses and warrant multiple punishment.

TheBlockbuger test is, at root, simply one rule of statutory constructiee Albernaz v.
United Sates, 450 U.S. 333, 340 (1981\issouri v. Hunter, 459 U.S. 359, 367 (1983)halen v.

United States, 445 U.S. 684, 691 (198@eramv. Foltz, 832 F.2d 1401, 1411 (6th Cir. 1987). The



Supreme Court explained that effectuating legislative intent is all that lies behind the
multiple-punishment protection of the Double Jeopardy Clause. Thus, if a legislature intends to
authorize cumulative punishment under two statutesss-d those two statutes constitute the same
"offense" undeBlockburger test—multiple punishments after a single trial are permisdihlater,

459 U.S. at 368-369. As explained by the Sixth @ir¢[e]ven if the crimes are the same under
Blockburger, if it is evident that a ate legislature intended to authorize cumulative punishments,

a court's inquiry is at an endBanner v. Davis, 886 F.2d 777, 781 (6th Cir. 1989).

In Albernaz, the Supreme Court stat that the "dispositive question” in the multiple
punishment context is whether Congress interideaithorize separate punishments for the two
crimes. 450 U.S. at 344. "This is so because theeptmdefine criminal offenses and to prescribe
punishments to be imposed upon those found guiltyesh, resides wholly with the Congreskd™"
(internal citation omitted). The Court held that "the question of what punishments are
constitutionally permissible is not different frahre question of what punishments the Legislative
Branch intended to be imposetd:

In this case, the Michigan Court of Appeals rejected Petitioner’s claim by finding that the
Michigan Legislature intended for multiple punishments to be imposed in Petitioner’s situation:

The United States and Michigan Constitutions both preclude double jeopardy.

US Const, Am V; Const 1963, art 1,18. The constitutional prohibition against

double jeopardy provides three separategutains: “(1) it protects against a second

prosecution for the same offense aftequattal, (2) it protects against a second

prosecution for the same offense after conviction, and (3) it protects against multiple
punishments for the same offendeebplev. Nutt, 469 Mich. 565, 574 (2004). “The

first two protections are generally unders as the “successive prosecutions” strand

of double jeopardy, while the third protection is commonly understood as the

“multiple punishments” strandPeoplev. Bobby Smith, 478 Mich. 292, 299 (2007).

The protection against multiple punishments for the same offense “is to
protect the defendant from having more punishment imposed than the Legislature
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intended.”Peoplev. Ford, 262 Mich.App. 443, 447-448 (2004)is “a restriction

on a court’s ability to impose punishment in excess of that intended by the
Legislature.”People v. Fox (After Remand), 232 Mich. App. 541, 556 (1998). In
Garland, 286 Mich. App. at 4-5, this Court explained:

To determine whether a defendant has been subjected to
multiple punishments for the “same offense,” we must first look to
determine whether the Legislature expressed a clear intention that
multiple punishments be imposed. Where the Legislature clearly
intends to impose such multiple punishments, there is no double
jeopardy violation. Where the Legislire has not clearly expressed
an intention to impose multiple punishments, the elements of the
offenses must be compared using Bheckburger test. Under the
Blockburger test, if each offense “requsgroof of a fact which the
other does not” then there is no violation of double jeopardy.
[Citations omitted.]

The statutes at issue, MCL 750.528med robbery), MCL 750.89 (assault
with intent to rob while armed), aMdCL 750.82 (felonious assault) do not contain
any language indicating that multiple punisimiseeither were or were not intended.
See, e.g.,, MCL 750.227b(2) (stating thheé punishment for a felony-firearm
conviction “is in addition to the sesmice imposed for the conviction of the”
underlying felony), and MCL 750.349(4) G@nviction forkidnapping does not
prohibit the defendant from being chargeith, convicted of, or sentenced for any
other crime arising from the incident). Therefore, it is proper to consider the
elements of the various offenses.

Armed robbery is a robbery committed wrtite defendant is or claims to be
armed with a dangerous weapon. MCL 750.529. An unarmed robbery occurs when
the defendant uses force or violence against a person while in the course of
committing a larceny of money or other property. MCL 750.530(1). The elements
of armed robbery are (1) the defendanswagaged in the course of committing a
larceny of any money or other property) (Be defendant used force or violence
against a person who was present or asshattput the person in fear, and (3) the
defendant, in the course of committinge tlarceny, possessed a real or feigned
dangerous weapon or represented that he or she possessed a dangerous weapon.
People v. Chambers, 277 Mich App 1, 7 (2007).

Assault with intent to rob while armédan assault committed with the intent
to rob and steal while armed wailrdangerous weapon. MCL 750.89. The elements
of the offense are (1) the defendant committe assault with force and violence, (2)
the defendant had the intent to rob @astand (3) the defendant was armed with a
real or feigned dangerous weapon. MCL 750R&ple v. Akins, 259 Mich. App.
545, 554 (2003).



Felonious assault is an ordinargsault committed while the defendant is
armed with a dangerous weapon. MCL 750.82&@iple v. Jones, 443 Mich. 88,
100 (1993). The elements of the offense are “(1) an assault, (2) with a dangerous
weapon, and (3) with the intent to ilguor place the victim in reasonable
apprehension of an immediate battei®edple v. Avant, 235 Mich. App. 499, 505
(1999). Unlike armed robbery and assault with intent to rob while armed, the
defendant must be armed with an attlengerous weapon, i.e., a gun, knife, iron
bar, club, brass knuckles, or some other instrument used in a manner intended to
inflict injury. MCL 750.82(1);Peoplev. Brown, 406 Mich. 215, 221 (1979). The use
of a feigned weapon or a claim that the defendant is armed is not sufficient.

In Chambers, this Court held that convicins of armed robbery and felonious
assault are not precluded by double jeopar@ynimcident involving a single victim
“because they are not the ‘'same offenseégithat . . . each offense has an element
that is not required for the otheChambers, 277 Mich App at 9 (footnote omitted).
Specifically, “armed robbery requires proofaof element not required to establish
a felonious assault, i.e., actions in the course of committing a larceny,” while
“felonious assault require[s] proof of an element not required to establish an armed
robbery, i.e., the use of a dangerous weapah 4t 8-9 (emphasis in original). For
the same reasons, armed robbery and assault with intent to rob while armed are not
the same offense. Armed robbery requires that the defendant be engaged in the
course of committing (or attempting to commit) a larceny, whereas assault with
intent to rob while armed requires only thia defendant have the intent to commit
a larceny, not that she act on that intent. Further, assault with intent to rob while
armed requires that the defendant actuallgrbeed with a real or feigned dangerous
weapon, whereas armed robbery does not; the simple representation that the
defendant has a weapon is sufficient. Thenefdefendant has not shown a violation
of her double jeopardy rights.

Gress, 2012 WL 104750, at *2-4, (Mich. Ct. App. Jan. 12, 2012) (footnotes omitted).

This decision was not contrary to, nor dithitolve an unreasonable application of, clearly
established Supreme Court law. The state appellate court correctly noted that the test for double
jeopardy in these circumstances amounts to ascertaining legislative intent. It then decided, as a
matter of state law, that Michigan’s legislatureemded that a defendant could be convicted of the
offenses in question for a single criminal tractson. Petitioner’'s argument to the contrary amounts
to a non-cognizable disagreement with theestaiurt about an issue of state lagstelle v.

McGuire, 502 U.S. 62, 67 (1991) (“[I]t is not the province of a federal habeas court to reexamine
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state-court determinations on state-law questions”).

Petitioner notes that since the time her dieggteal was decided, the Michigan Court of
Appeals issued a published opinion that supports her claiPaoptev. Gibbs, 299 Mich. App. 473,
491 (2013), the Michigan Court ofpfeals held that because assault with intent to rob while armed
is a lesser included offense of armed robbery, and neither crime contains an element the other does
not, a defendant cannot be convicted of both undesaime-elements test. Itis clear that the panel
that decided Petitioner’s appeal disagreed thsdat with intent to commit armed robbery was a
lesser included offense of armed robbery becdassault with intent to rob while armed requires
that the defendant actually be armed witreal or feigned dangerowgeapon, whereas armed
robbery does not; the simple representationttietiefendant has a weapon is sufficieBt.&ss,
2012 WL 104750, at *4. Th@ibbs court did not consider this qaorted difference in elements. Be
that as it may, this Court is bound by the consioacof state law given by the state court in
Petitioner’'s caseBradshaw v. Richey, 546 U.S. 74, 76 (2005) (“[A] state court's interpretation of
state law, including one announcaa direct appeal of the dienged conviction, binds a federal
court sitting in habeas corpus”).Rbis Court to accept the holding@bbsand reject the holding
of the Michigan Court of Apgals in Petitioner's own dire@ppeal would amount to second-
guessing conclusions of state law made by the stairt in Petitioner’s case, a result prohibited by
Bradshaw.

Finally, even if there were validity to Petitioner's argument regar@irolps, the Court
would not be in a position to grant any meaningful relief. Under the "concurrent sentencing
doctrine," a Court has discretion to decline to laesubstantive challenge to a conviction when the

sentence on the challenged conviction is being sexweclirrently with an equal or longer sentence



on a valid conviction. Sednited Sates v. Hughes, 964 F.2d 536, 541 (6th Cir. 199Dale v.
Haeberlin, 878 F.2d 930, 935 n.3 (6th Cir. 1989). The doctrine has its origins in appellate practice
applicable to direct review of criminal cas&se Bentonv. Maryland, 395 U.S. 784,788-91 (1969);
Hirabayashi v. United States, 320 U.S. 81 (1943). In these caghe,Supreme Court and the Sixth
Circuit have declined to review convictions on aoent where the presence of a valid concurrent
count is sufficient to retain the defendant in cust&dg, e.g., Hirabayashi, 320 U.S. at 103 nited
Satesv. Burkhart, 529 F.2d 168, 169 (6th Cir. 1976). The standard guiding the court's discretion
is whether there is any possibility of an adversdldteral consequence” if the conviction is allowed
to stand See Hughes, 964 F.2d at 541Dale, 878 F.2d at 935 n.3.

In habeas actions, as in direct review, thereise of the court's discretion depends upon the
degree of prejudice that may be attributed &dhallenged conviction and, specifically, the effect
of any adverse collateral consequence if the ctiowvids allowed to stand. Here, even if the Court
were to vacate two of the challenged convictions, Petitioner's convictions and identical sentences
for armed robbery, extortion, assault with intent to commit great bodily harm, and kidnapping would
remain intact. Petitioner has made no showingghatwill suffer any collateral consequences by
serving five concurrent 10-t0-20 year sentenicestead of three. Furthermore, contrary to
Petitioner’'s arguments, there is no indication irrdoerd that Petitioner’s plea bargain was affected
by any perceived error. Therefore, in the altermative Court finds that Petitioner’s claim is barred
by the concurrent sentence doctrine.

Accordingly, the petition is denied.
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Certificate of Appealability

Before Petitioner may appeal this Couttspositive decision, a certificate of appealability
must issue. See 28 U.S.C. § 2253(c)(1)(A); Fed@p. P. 22(b). A certificate of appealability may
issue "only if the applicant has made a substasttiawing of the denial of a constitutional right."”
28 U.S.C. § 2253(c)(2). When a court rejects a&halzlaim on the merits, the substantial showing
threshold is met if Petitioner demonstrates tieasonable jurists would find the district court's
assessment of the constitutional claim debatable or wrondd &wes. McDaniel, 529 U.S. 473,
484-85 (2000). "A petitioner satisfies this standardéayonstrating that . . . jurists could conclude
the issues presented are adequate to deserve encouragement to proceedMittreEl!" v.
Cockrell, 537 U.S. 322, 327 (2003). In applying that stadga district court may not conduct a full
merits review, but must limit its examination to a threshold inquiry into the underlying merit of
Petitioner's claimdd. at 336-37. "The district court must issue or deny a certificate of appealability
when it enters a final order adverse to the applicant." Rules Governing § 2254 Cases, Rule 11(a),
28 U.S.C. foll.§ 2254.

Petitioner has not demonstrated a substarit@dsg of the denial of a constitutional right.
Accordingly, a certificate of appealability is not wanted in this case. The Court further concludes
that Petitioner should not be granted leave to prooefmma pauperis on appeal, as any appeal

would be frivolous. See Fed. R. App. P. 24(a).
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Conclusion

Accordingly, IT IS HEREBYORDERED that the petition for writ of habeas corpus is
DENIED.

IT IS FURTHER ORDERED that a certificate of appealability is DENIED.

IT IS FURTHER ORDERED that permission to procéedorma pauperis on appeal is
DENIED.

IT IS SO ORDERED.

S/Lawrence P. Zatkoff

Hon. Lawrence P. Zatkoff
United States District Judge

Dated: April 29, 2014
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