Szydlek v. Larson

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JASON SZYDLEK,

Plaintiff, CaseNo. 12-cv-14670
Hon. Matthew F. Leitman
V.

JEFFREY LARSON,

Respondent.
/

ORDER GRANTING PETITIONER'S MO TION TO AMEND PETITION
(ECE #27); DEEMING AMENDED PETITION FILED; AND DENYING
PETITIONER'S MOTION TO EXTE ND TIME AS MOOT (ECF #28)

Petitioner, Jason Szydlekied a petition for writ ofhabeas corpus pursuant
to 28 U.S.C. § 2254 (the ‘f@inal Petition,” ECF #1). Re®ndent filed an answer
to the petition on February 21, 2014 (theswer,” ECF #23). Before the Court
are two motions: (1) Petitioner's motion tie fan amended petitn (the “Motion to
Amend,” ECF #27), and (2) Petitier's motion for an exterm of time to file a
reply (the “Motion for Extension of Time,” ECF #28).

A party who moves to amend a pleagli‘shall attach the proposed amended
pleading to the motion.” E.D. Mich. L.R. 15.1. Rdioner did not attach the
proposed amended pleading to his MottonAmend. However, the Motion to
Amend supplements Petitioner's claimstire Original Petition with additional

arguments and also presents what apdedss a newly-exhausted claim regarding

Doc. 36

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/2:2012cv14670/274674/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2012cv14670/274674/36/
http://dockets.justia.com/

an alleged denial of access to the coufitee Court will therefore (1) construe the
Motion to Amend as the proposed ameahgdeading, and (2) deem the proposed
amended pleading to incorporate fQriginal Petition by reference.

Federal Rule of Civil Procedure 15opides that the Court should freely
allow a party to amend a pleading wherstice so requires. Fed. R. Civ. P.
15(a)(2). This standard is satisfieddne As noted above, the Motion to Amend
contains what appears to be a claim teatitioner exhaustedtaf the filing of his
Original Petition. Moreover, Respondent ma$ filed a response to the Motion to
Amend, and the Court finds that Respamdwill not be unduly prejudiced by
allowing Petitioner to amenithe Original Petition.

Accordingly, the CourGRANTS Petitioner's Motion to Amend (ECF #27).
The Court deems Petitioner's Amended Petitiohawe been filed as of the date of
this Order. Petitioner therefore neadt re-file an amended pleading. For
purposes of this actiorthe Amended Petition shall bdeemed to include the
claims asserted in (1) the Original Petfiti(ECF #1 at Pg. ID 1-473), and (2) the
Motion to Amend (ECF #27, PdD 1554-1883). To be eér, all claims asserted
in the Original Petition and the Motion fanend are before the Court in a single

Amended Petition.



Respondent may file an amendedpmssive pleading, along with any
additional relevant state court recortdg, no later than May 4, 2015. Respondent
need not repeat arguments it madeitesn Answer. In its amended responsive
pleading, Respondent should address dflgse arguments and claims that
Petitioner raised for the first time in tidotion to Amend. Petitioner may file a
reply brief within thirty (30) days aftehe amended responsive pleading is filed.

Finally, the CourDENIES Petitioner’'s Motion for Extension of Time (ECF
#28) as moot.

IT1S SO ORDERED.

s/MatthewF. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: March 5, 2015

| hereby certify that a copy of the foreggidocument was served upon the parties
and/or counsel of record on MarchZf)15, by electronic means and/or ordinary
mail.

s/HollyA. Monda
Case Manager
(313)234-5113




