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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

KAMARA BOND,

Plaintiff, CaseNo. 12-cv-15160
Hon. Matthew F. Leitman
V.

SODECIA N.A., INC. and,
AEROTEK, INC.

Defendants.
/

OPINION AND ORDER GRANTING (1) DEFENDANT AEROTEK, INC.'S
MOTION FOR SUMMARY JUDGMENT (ECF #32) AND (2) DEFENDANT
SODECIA, N.A., INC'S MOTION FOR SUMMARY JUDGMENT (ECF #33)

INTRODUCTION

In 2011, Defendant Aerotek, In¢‘Aerotek”), a staffing agency, hired
Plaintiff Kamara Bond (“Bond”) and placed heith one if its clients, Defendant
Sodecia N.A., Inc. (“Sodecia”). Bond adsethat after she began working at
Sodecia, Sodecia employees discrimidaggainst her based on her race. On
December 6, 2011, Bond walked off tjgb and quit. She has now filed suit
against Sodecia and Aerotek, claimitigey constructively discharged her in
violation of state and federal law antsdrimination laws. Sodecia and Aerotek
have each moved for summary judgment on Bond’'s claims. For the reasons

explained below, the Court grants both motions.
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FACTUAL BACKGROUND

A. Aerotek’s Relationship With Sodecia

Aerotek is a staffing company that hires temporary workers and places them
with companies across the United StateSeeStatement of Material Facts Not in
Dispute (“SOF”), ECF #33-1 at 11.)On January 17, A0, Aerotek executed a
“Services Agreement” with Sodeciagn automotive supplier, “under which
Aerotek agreed to provide Contract Employees to Sodecia.” (SOF &e§3also
the “Services Agreement” ECF #33-Bg. ID 292-295.) Pursuant to this
agreement, Aerotek placed its employees &odecia facility inside a General
Motors (“General Motors”) plarih Lake Orion, Michigan.

Aerotek remained the employer ofetltontract employees it placed with
Sodecia. Indeed, the Seres Agreement expresslygwred Aerotek to provide
“any salary or other benefits to [theContract Employees to make *“all
appropriate tax, social security, Medieaand other withhding deductions and
payments[;] and [to] provide worker'sompensation insurance for its Contract
Employees...” (Services Agreement at 8. ID 292.) While Aerotek employed
the workers, Sodecia “control[led], manftjeand supervise[d]’ their work. (SOF

at 13, quoting the Services Agreement at § 2.2, Pg. ID 292.)

1 Unless otherwise stated, Bond has admditall references the Court has cited
from Aerotek’s “Statement of Mati@l Facts Not in Dispute.” SeeBond’s Br.,
ECF #36 at 6-9, Pg. ID 465-468.)
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B. Aerotek Hires Bond and Places Her With Sodecia, and Bond
Acknowledges That Aeotek is Her Employer

In July 2011, Aerotek hired Boncha assigned her to work at Sodecia’s
Lake Orion facility. (SOF at 113.) ddd worked for Sodecia as a “Quality
Inspector.” (d. at 14.) Bond “understood thatvhile she would be working for
and at Sodecia, she wolld employed by Aerotek.”ld. at 6.)

Before Bond began work, she “cplated Aerotek’s pre-employment
paperwork, including (a) Aerotek’s ‘Policies and Procedures Statement’; and (b) an
‘Employee Acknowledgment Form.” (SOF at 18.) Bond also received Aerotek’s
“Contract Employee Handbook.”Id( at 11.) In the “Policies and Procedures
Statement,” Bond acknowledged that:

e “Upon becoming an Aerotekmployee, all mandatory
benefits ... will bepaid by Aerotek”;

e “[She] understfood] that if [she] should have any

unexcused incidents of tangss or absence, Aerotek
may elect to terminatder] employment”; and

e “[She] wunderstfood] that if terminated from an
assignment, [she would] cadt Aerotek immediately to
make arrangements to receive [her] paycheck.”
(Id. at 19;See alsdPolicies and Procedures Statmty ECF #33-6, Pg. ID 348-
349.) Likewise, in the “Employmermcknowledgment Form,’Bond confirmed

that she had “entered into [an] emmyainent relationship with Aerotek.”ld. at 110;

See als&employment Acknowledgment ForreCF #33-7, Pg. ID 350.)
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C. The Initial Alleged Discrimination by Sodecia Employees

Bond says that she begém experience and/or wiss incidents of racial
discrimination by Sodecia employeesAngust 2011. For emple, Bond says
that a Sodecia human resources @ygt named Diane “told [all of] the
employees they were no longer allowed tamngheir] hats tadhe back.” (SOF at
124.) According to Bond, Diane “wasoking directly at a black male employee
when she [explained the policy].” (Borm2kposition, ECF #33-5 at 103, Pg. ID
103.) Bond says that following Diangisonouncement, black workers (including
Bond) were not allowed to wear their hats facing backwards, but “Sodecia allowed
two Caucasian employees to continue t@amibeir hats backwards.” (SOF at 26;
Bond Dep at 69, Pg. IB11 and 103, Pg. ID 318.)

Bond claims that Sodecia later barwworkers from wearing jewelry on the
job, but she says that Sodecia selectiaiforced this policy in a discriminatory
manner. Specifically, she asserts tBatdecia forbade African Americans from
wearing jewelry but “permitted three Gaasian employees to continue to wear
jewelry.” (SOF at {265ee alsdnterrogatory Responses, ECF #33-12 at 7.)

Next, Bond says that when a “Flolmrspector” position became available,

Sodecia passed her over and instead “ptedica white employee, Janice Laidler

? Bond admitted, however, that she waswa if Sodecia ever disciplined these
white workers for violating the comparsyhat policy. (Bond Dep. at 105, Pg. ID
318))
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(“Laidler”). (SeeBond Dep. at 106-107, Pg. ID 319Bond believd that Laidler
was less qualified for the position becaus&dler worked at Sodecia for less time
than Bond. $ee idat 90-91, Pg. ID 315.)

Finally, Bond says that in Octob2011, Sodecia Plant Manager Jeff Kalil
(“Kalil”) “gathered a group of [African Ararican] employees together and told
them (a) ‘monkeys can do better thanllyaan’; and (b) ‘if he could get real
monkeys to do their job he would. But sinthey have a brain he was stuck with
them.” (SOF at 129.) Following thateeting, Bond reported her concerns about
Kalil's comments to her Aerotek recruiter Ryan Stamper (“Stampeld).a( 131.)
Stamper relayed Bond’s concerns 8obdecia, and Sedia commenced an
investigation. Id. at §32.) Sodecia determindtat Kalil's comments were not
intentionally discriminatory but werenonetheless inappropriate.  Sodecia
“counseled [Kalil] on appropriate conduanhd acceptable and unacceptable types
of references in discussiavith employees and [instructeé<alil] that regardless of
what was said or the intent behifds comments, perception is reality.”
(Investigation Summary, ECF #33-13.)

None of this alleged discriminah was severe enough cause Bond to
quit. On the contrary, despite this gkl misconduct, Bond satlat she “enjoyed
working at Sodecia” and, right up untilettday she walked off the job, Bond had

no intention of leaving. (Bond Dept 111, 114, Pg. ID 320, 321.)



D. Kalil Demands That Bond Apologize to a GM Forklift Driver; Bond
Refuses and Walks off the Job

According to Bond, in early Decemb 2011, Kalil engaged in an act of
discrimination that compelled her to quiKalil's conduct was rated to a dispute
between Bond and a forklift driver in theake Orion plant. The driver “was an
employee of GM, not Aerotek @odecia.” (SOF at 143.)

In late 2011, Bond and the drivead an ongoing dispute about whether
Bond was improperly walking through theiar’'s route — ararea marked off by
lines on the plant floor and known as theange crush zone(SOF at 41.) Bond
says that during the dispute the “forklifixder threatened to run her over with his
forklift.” (ld. at 143.) Bond reported the géd threats to a Sodecia employee
named “Diane,” and, aftéiane spoke to a GM supeéser (Bond Dep. at 118-119,
Pg. ID 322), the threats stoppeldl. @t 120, Pg. ID 322.)

Although the threats ceased, o2l contends that she and
“the GM forklift driver continued to lwker about her walking through his work
area.” (d. at 47.) Bond admitted thateshikely cursed at the driver and
“probably [told] him to shutthe fuck up or something.” Id. at 148.) This
“bickering” culminated with an incidg on December 6, 2011, when Bond again
walked through the forklift driver's route without authorization and had a final
confrontation with thdorklift driver. (Id. at 149.) The driver then told Kalil that

Bond had been abusive towards him and hadecbiat him. “He [the driver] told

6



[Kalil] that ... if Sodecia did not addreBond’s attitude and her unsafe practice,
he would file a formal complaint with ] and the UAW.” (Kalil Aff. at 118.)
Because GM had previously complagh to Sodecia about its “employees
[attempting] to cut through the orange crasime in violation of the plant’s safety
rules, [] [Kalil] was concerned about this issue becoming a source of significant
conflict between [Sodecia] aifidis] customer [GM].” (d. at 119.)

In order to try to defuse the sitien, Kalil “approached [Bond], told [Bond]
that she needed to respect Sodeciajgpbers (i.e. GM), and demanded that she
apologize to the GM forklift driver.” (SPat 150.) Bond refed, “told [] Kalil
that she would not apologize to the GMKidt driver ... and then she left.”lq. at
151.) According to Bond, “[h]ad [she] not been disrespected on December 6th”
and “[h]ad [Kalil] not approached [her] thday” and directed her to apologize, she

would “still be working at [Sodecia].”|q. at 1156-57.)

F. Aerotek Searches fo Additional Work for Bond After She Leaves
Sodecia

After leaving Sodecia’s facility, Bond bad her Aerotek recruiter, Stamper,
and told him that she had “just walked ofétjob that he sent @] to” at Sodecia.
(Id. at 152;See als@Bond Dep. at 44-45, Pg. ID 3063tamper believed that Bond
“did a really good job” at Sodecia, ahd noted he would “use [Bond] again.id.(
at 153;See alscElectronic NotesECF #33-11 at 2.) In the following months,

Stamper and other Aerotekcraiters contacted Bond “sesal times” in an effort
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to place her with other Aerotek clientsSeg idat 163; Bond Dep at 34-37, Pg. ID
304; Electronic Notes at 1.)
G. Sodecia’s Response to BondGlaims of Discrimination

Sodecia asserts that Bond has orditsome crucial details from her
allegations of discrimination.For example, Sodecia admthat it hired Laidler,
not Bond, for the Floor Inspector position, but Sodecia has presented
uncontroverted evidence that Laidler atljuhad twelve years’ experience in parts
inspection at other companies (Laidlaffidavit, ECF #32-9 at 2), and was
therefore more qualified than Bondr (anyone else) for the position. (Hooper
Affidavit, ECF #32-8 at 12.) In additiorodecia notes that the Floor Inspector
position was not a “promotion,” as Bond has called it, because it had the “same
rate of pay, benefits and hours of wbds Bond’s “Quality Inspector” position.
(Laidler Affidavit, ECF #32-9 at 14.)

Sodecia also explains that while it did prohibit workers from wearing
baseball caps backwards, from wearimgs with non-Sodecia logos, and from
wearing “various kinds of jewelry arodmqmoving machinery,” these policies were
put in place to make Sodets workplace appear mopgofessional and to ensure
the safety of its workers. (Kalil Aff. #§112-14.) Sodecia also says that these
policies were applied “acrosee board” to all workers regardless of race. (Kalil

Aff. at 1715.)



PROCEDURAL HISTORY AND BOND'S CLAIMS IN THIS ACTION

Two days after she walked off thebjat Sodecia, Bond filed a “Charge of
Discrimination” with the EEOC. Id. at 164;See alsdhe “Charge” at ECF #33-
14.) The Charge named only Sodecia; it did not name Aerotdk.at(165;See
alsothe Charge, ECF #33-14.) In the CharBend said that €h“believe[d] she
was discriminated and rdi@ed against, subjectedo different terms and
conditions of discrimmation, denied a promotion ... and told that a monkey could
do my job because of my race (African Ancan) in violation of Title VII...”
(The Charge, ECF #33-14.)

After EEOC procedures failed to rés® Bond’s dispute, the EEOC issued
Bond a “right to sue” letter. Bond thereaftded suit in this Court against both
Sodecia and Aerotek.SéeCompl. at ECF #1 and Firshm. Compl. at ECF #5.)

In her Amended ComplainBond outlines the various didents of discrimination
she claims to have suffered, includibhging passed over for the Floor Inspector
position (First Am. Compl. at {10), the dispte treatment of employees related to
the wearing of hats and jewelrig(at 1112-13), Kalil's “monkey” commentgl(

at 114), and Kalil's demand that Bond apologize the GM forklift drivéd. gt
116.) Bond concludes by alleging thaestwas constructively discharged from

her employment with Sodecia.’ld( at 17.)



Bond brought her “consictive discharge” claimsinder both federal and
state law. In Count | of her Amendedr@plaint, Bond claims that the Defendants
violated Title VII of the Civil Rights Acbf 1964, 42 U.S.C. § 2000e et seq. (“Title
VII"). (Id. at 1919-26.) Specifically, Bondleges that “Defendants ... were
predisposed to discriminate on the badisace and acted iaccordance with that
predisposition.” Id. at 121.) Bond also claims that “her employment was
adversely affected when the Defendants allowed a pattern, practice and culture of
racial discrimination to exist in the workplace.ld.(at §22.) These actions, Bond
says, “caused [her] toelbome constructively discharged from her employment
with Sodecia.” Id. at 123(h).) In Count Il othe Amended Complaint, Bond
makes the same allegations and claithst Defendants’ actions violated
Michigan’s Elliot-Larsen Civil Rights ActMCL 8§ 37.2101 et seq. (the “ELCRA").
(Id. at 1928-35.)

Following the close of discovery — during which Bond apparently did not
take a single deposition — SodeciadaAerotek each moved for summary
judgment. $eeECF #32, 33). With their motions, Defendants also submitted
“Statements of Material Fact Not in $pute,” and Bond admitted nearly all of
facts identified by Defendants as undisputefleg, e.g.Bond’s Br., ECF #36 at 6-

9, Pg. ID 465-468.) The Court now grants both tmans for summary judgment.
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GOVERNING LEGAL STANDARD

A movant is entitled to summary judgntenvhen it “shows that there is no
genuine dispute as to any material factl.5. SEC v. Sierra Brokerage Services,
Inc., 712 F.3d 321, 326-27t6Cir. 2013) (citingAnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251-52, (198§ uotations omitted). When reviewing the record,
“the court must view the evidence inethight most favorable to the non-moving
party and draw all reasonabiderences in its favor.ld. “The mere existence of a
scintilla of evidence in support of the pitff's position will beinsufficient; there
must be evidence on which the jury could reasonably find for the plaintiff.”
Anderson477 U.S. at 252. Moreok€(iln order to survive a motion for summary
judgment, the non-moving party must be able to show ‘sufficient probative
evidence [that] would permit a findingh [their] favor on more than mere
speculation, conjecture, or fantasyAtendale v. City of Memphi$19 F.3d 587,
605 (6th Cir. 2008) (citing and quotiriggwis v. Philip Morris Inc.355 F.3d 515,
533 (6th Cir. 2004)).

ANALYSIS
A. Sodecia is Entitled to Summary Judgment

Sodecia has moved for summary judggron Bond’s TitleVll and ELCRA

claims. “Cases brought pursuant ttte ELCRA are analyzed under the same

evidentiary framework used in Title VII casesMumenny v. Genex Corp390
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F.3d 901, 906 (6th Cir. 2004)The Court will therefore analyze Bond’s federal
and state-law discrimination claims together.

1. Title VII's Standards for Adverse Employment Actions and
Constructive Discharge

Title VII prohibits employers from ‘idcriminat[ing] against any individual
with respect to his compensation, termoanditions, or privilges of employment,
because of such individual's race.” 42SIlC. 8 2000e-2(a)(1). “A plaintiff may
establish a claim of discrimination [und€&itle VII] either by introducing direct
evidence of discrimination or by presegi circumstantial evidence that would
support an inference of discriminatiori.aster v. City of Kalamazod/46 F.3d
714, 726 (6th Cir. 2014). dhd does not dispute that redaim is largely premised
on circumstantial evidencesdeBond's Br., ECF #35 at 135, Pg. ID 404-404),
and that she therefore has thiiah “burden of establishing prima faciecase [of
discrimination].” Laster, 746 F.3d at 726-727 (internhaitations omitted). A
plaintiff who cannot make this initigdrima facieshowing cannot escape summary
judgment.

To establish grima facieshowing of discrimingon under Title VII (and
the ELCRA), Bond must demonstrate tHa} [s]he is a memér of a protected
class; 2) [s]he was qualified for the jald performed it satisfactorily; 3) despite
[her] qualifications and parfmance, [s]he suffered adverse employment action;

and 4) [s]he was replaced by a personidatshe protected class or was treated
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less favorably than a similarly situataaividual outside of his protected class.”
Id.

“In the context of a Title VII discmination claim, an adverse employment
action is defined as a matdly adverse change ithe terms or conditions of
employment.” Id. (internal quotation marks atted). Such “[a]n adverse
employment action constitutes a significahange in employment status, such as
hiring, firing, failing to promote, m@@ssignment with significantly different
responsibilities, or a decision causings@nificant change in benefits ... In
addition, it typically inflids direct economic harm.d. (internal quotations and
guotation marks omitted).

A Title VII plaintiff may also “esablish an adverse employment action by
demonstrating that she was constructively dischargésgan 259 F.3d at 568.
“A constructive discharge occurs where tamployer, rather than acting directly,
deliberately makes an employee's wnogkiconditions so intolerable that the
employee is forced into anvoluntary resignation.”Laster, 746 F.3d at 727. “To
demonstrate a constructive discharge,ldimust adduce evidence to show that
1) the employer ... deliberately creake[intolerable working conditions, as
perceived by a reasonable person, and  ethployer did so with the intention of
forcing the employee to quit.....Logan 259 F.3d at 568-569 (internal quotation

marks omitted).
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In order to determine “whether a reasonable person would have [felt]
compelled to resign,” a court should comsidhe following factors “singly or in
combination: (1) demotion; (2) redimn in salary; (3) reduction in job
responsibilities; (4) reassigrant to menial or degrading work; (5) reassignment to
work under a younger supergrs (6) badgering, harassment, or humiliation by the
employer calculated to encourage the emgddy resignation; or (7) offers of early
retirement or continued employment omnte less favorable than the employee's
former statusLaster, 746 F.3d at 728. “The test dadifately sets a high bar, as the
law generally expects employees to r@man the job while pursing relief from
harassment.”McKelvey v. Sec. of the United States ArdB0 Fed. App’'x. 532,
535 (6th Cir. 2011). In addition, when “demin[ing] if there is a constructive
discharge, both the employemtent and the employee's objective feelings must be
examined.” Logan 259 F.3d at569. *“A plaintiff must show the employer
intended and could reasonably foresee thgarhof its conduct on the employee.”
Ford v. General Motors Corp305 F.3d 545, 554 (6th Cir. 2012).

2. Bond Has Failed to Establish a Prima Facie Case of
Discrimination Under a Condructive Discharge Theory

Bond claims that Sodecia unlawfully discriminated against her when it
“constructively dischargedher due to her race.SéeBond’'s Br., ECF #35 at 15-
18, Pg. ID 406-409.) Sodecia is entititedsummary judgment on this claim for

two reasons. First, Sodecia did not camdively discharge Bond. Second, even if

14



Bond could establish a constructive disclearghe has failed to create a material
factual dispute as to whether heace motivated the discharge. Bond’'s
constructive discharge theory of racealimination therefore fails as a matter of
law.

a. Sodecia Did Not Constructively Discharge Bond

As noted above, an employer constingly discharges an employee where
the employer “deliberately create[s] itemable working conditions, as perceived
by a reasonable person” and does “so with the intention of forcing [the employee]
to quit.” Laster, 746 F.3d at 726-727Bond has not made the requin@uma facie
showing on either element.

Bond asserts that her working condisoat Sodecia were “intolerable”
because, among other things, Sodecia dceatts African American and white
workers differently with respect to theearing of hats and jewelry and because
Kalil used the racially-insesitive term “monkey.” (Bnd’s Br., ECF #35 at 16-17,

Pg. ID 407-408.) But to qualify under arstructive discharge theory, the conduct
must be “sever[e]” and “humiliating,not a collection of “mere offensive
utterance[s].”"Goldmeier v. Allstate Ins. Co337 F.3d 629, 635 (6th Cir. 2003).
Bond has failed to satisfy that standard. Indeed, as Bond herself has stressed, up
until her very last day of work, sherj@yed working at Sodecia” and “did not

want to leave her employment.” (Bond’s Br., ECF #35 &g7,|D 398.) The fact
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that Bond continued to work at Sodeéit months after the company’s workers
allegedly discriminated against her cuts strongly against a finding that the
environment was so toxic that she felt cottgzkto “quit, rather than tolerate it for
one more day.Goldmeier 337 F.3d at 635.

Moreover, Bond has failed to establish that Sodecia undertook an intentional
effort to get her to quit. In fact, threcord shows just the opposite: when Bond
raised concerns about her work environtmeith Sodecia, it acted to address her
concerns and to improve her workingveonment. For example, when Bond
complained to “Diane” about threats fraime GM forklift driver, Sodecia raised
the concerns with GM (@d. Dep. at 118-119, Pg. ID 322), and the threats
stopped. $ee idat 120, Pg. ID 322.)And when Bond raised concerns about
Kalil's “monkey” comments, Sodecia commeed an investigation, and it
counseled Kalil in an effort to premt further issues. (SOF at 1131-32&e also
Investigation Summary, ECF #33-13.)

Bond tries to save her construetidischarge claim by arguing that her
working conditions became intolerablon December 6, 2011, when Kalil
demanded that she apologize to the GIklitt driver. But Bond has failed to
show that Kalil's demand that Bond was improper. As Kalil explained in his
undisputed affidavit, he insisted thBond apologize becaes based on prior

communications from GM, he “was conged about [the dispute between Bond
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and the GM employee] becoming a smurof significant conflict between
[Sodecia] and [its] custom¢GM].” (Kalil Aff. at 19.) Kalil's requirement that
Bond apologize did not transform a working environment that Bond “enjoyed” into
an objectively unbearable one. Moreover, Bond failed to present evidence that
Kalil acted with the intent to forced®d to quit. Bond has not, for example,
presented any facts to challenge Kalil's etaénts that he “did not expect [his
demand she apologize] to bewe a major incident,” and that he had “no idea that
[Bond] would react in the way she did.”ld( at 120.) Bond simply has no
evidence that Kalil or Sodexiacted with the necessangent. Bond therefore has
failed to establish prima faciecase that Sodecia consttively discharged her.

b. Even if Bond Could Establisha Constructive Discharge, She
Has Not Established the Dischaye Was Racially Motivated

Even if Bond's confrontation withKalil amounted to a constructive
discharge (and it did not), her discrimiloa claims would still fail because Bond
has failed to present evidence that Kaltfemand that she apologize had anything
to do with her raceSee, e.qg., Trepka v. Board of EQUZ8 Fed. App’'x 455, 462
(6th Cir. 2002) (“[Clonduct that fees an employee to quit, constituting
‘constructive discharge,” is actionablonly if the conduct is motivated by
discriminatory intent against a protectehployee characteristi¢. As described
above, in Kalil's undisputedffidavit, he explained #t he directed Bond to

apologize in order to avoid a problemtviGM. Bond has not countered Kalil’s
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explanation with any evidence that Kailapology demand was driven in any way
by racial animus. For example, Bohds not presented any evidence that Kalil
allowed white employees to curse &eneral Motors employees without
consequence while forcing black emmeg, like Bond, to apologize for similar
actions. Because Bond has not présgnany evidence that her alleged
constructive discharge watied to her race, Sodecia is entitled to summary
judgment.

3. Bond Has Failed to Establish a Prima Facie Case of

Discrimination Related to Sodecia’s Decision Not to Hire Bond as
Floor Inspector

Bond also argues that Sodecia unlawfdliscriminated against her when it
“promoted” Laidler, rathethan her, to the Floor Insptor position. This claim
fails as a matter of law fawo independent reasons.

First, Bond has failed to show th&ie Floor Inspector position would have
been a promotion for Bond such thaid8cia’s decision to give the position to
Laidler could be considered an adverseglayment action. Ad aidler explained
in her sworn affidavit, the “position dfloor Inspector was not a promotion from
the position of Quality Inspector.” (Laidler Affidavit, ECF #32-9 at Y4.) The two

positions have the “same rate of pagnefits and hosrof work.” (d.) And the

responsibility in both jobss “to inspect the quality of the parts produced in the
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work cells.” (d.) The “only difference between the jobs” is that a Floor Inspector
“could be directed to inspect parts from different work cellisl?) (

In her brief opposing Sodecia’s motion for summary judgment, Bond asserts
that the Floor Inspector position “requdrenore work, supervisory duties ... and is
a ‘stepping stone’ position that helgsad to higher paying positions” (Bond’s Br.,
ECF #35 at 18, Pg. ID 409), but Bond cites absolutely no evidence in the record to
that effect. This Court is not requiredgearch the recorfdr evidence supporting
Bond’'s naked assertion about thffetences between the two positiossg, e.g.,
Hollon ex rel. Hollon v. Comm'r of Soc. Se¢47 F.3d 477, 491 (6th Cir. 2006),
and Bond’'s failure to cite evidence ta&slishing any meaningful differences
between the two positions dooms her claim that Sodecia subjected her to an
adverse employment action when it didt assign her to the Floor Inspector
position.

Second, even if Bond could shovattshe suffered an adverse employment
action when Sodecia assigned Laidlestéad of Bond, to the Floor Inspector
position, Bond’s claim would still fail becaa she has not shown that she was
“similarly-situated” to — i.e., that she héslmilar qualifications” as — Laidler. The
undisputed facts unequivocally establiiit Laidler had substantially more
experience in parts inspection thamr8 — twelve years prior experience for

Lailder, zero years for Bond — and, thilsat Laidler was famore qualified than
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Bond for any position involving parts inspen — including, of course, the Floor
Inspector position. So, even if theoBl Inspector position was a promotion,
Laidler's superior qualifications are fat® Bond’s claim thatSodecia unlawfully
discriminated against Bond whenassigned Laidler to that positioBee, e.g.,
White v. Columbus Maipolitan Housing Authority429 F.3d 252, 242 (6th Cir.
2005) (affirming dismissal of Title VII claa and finding plainff failed to make
prima faciecase of discrimination when he svaot as qualified as person who
received a promotion). As M/hite “[cJomparing the qualiftations of [Bond] and
[Ladlier, who had twelve-years prior expemenn parts inspection], it is clear that
[Ladlier] has superior exp&mce in material and relevargspects, and therefore,
[Bond] and [Ladlier] cannot be considersinilarly qualifiedfor the position, as
required to meet ... [Bond’'grima facieburden.” Id. at 244.
B. Aerotek is Entitled to Summary Judgment

Aerotek has also movedrfsummary judgment. SeeECF #33.) It does so
on two grounds. Fits Aerotek argues that Bond®tle VII claim fails because
Bond failed to name Aerotek in the Charg&ed id.at 10-16, Pg. ID 255-261.)
Second, Aerotek argues that Bond’s Ti# and state-law ELCRA claims fail
because it did not take any adverseplkryment action agaihdher and did not
discriminate againgter in any way. $%ee idat 16-25, Pg. ID 261-270.) The Court

agrees and for all of the reasons stéigldw, grants Aerotek summary judgment.
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1. A Party Must Be Named in anEEOC Charge Before That Party
Can Be Sued Under Title VIl Unless an “ldentity of Interest”
Exists

“[A]Jn administrative charge musbe filed with the EEOC before a
discrimination plaintiff can bring a Titl&/Il action in federal district court.”
Romain v. Kurek836 F.2d 241, 245 (6th Cir. 1987). “A corollary of this general
rule is that a party must beamedin the EEOC charge before that party may be
sued under Title VII....””Id. (emphasis in original{quoting Jones v. Truck
Drivers Local Union No. 299748 F.2d 1083, 1086 (6th Cir. 1984Requiring a
plaintiff to name the Title VIl defendd in the charge filed with the EEOC
advances two primary goals:

First, the charge serves to notify the defendant of the
discrimination claim allegeégainst him. By receiving
notice of the claim, a defendfais able to preserve
evidence that could be useful his defense. Second, by
naming the charged party and bringing him before the
EEOC, that person is able participate in conciliation
efforts directed at securingluntary compliance with the
Act. Conciliation is a prirary goal of Title VII and

provides an avenue for compliance without the resort to
the expense and inconvenience of litigation.

Id. (internal citations omitted).
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“The failure to name Title VII defendant ag respondent in the EEOC
charge,” however, “will be excused if ardéntity of interestis found to exist
between the named andnamed parties.ld. “A clear identity of interest implies
that the named and unnamed parties atealialter egos ... [and not] two distinct
entities with different business operationsknafel v. Pepsi-Cola Bottlers, Inc.
899 F.2d 1473, 1481 (6th Ct990) (concluding that simissal of three defendants
not named in EEOC charge “was properyhe “identity of interest” exception
“acknowledges the reality that laymen, ssigted by trained lawyers, initiate the
process of filing a charge with the EEQ&hd accordingly preants frustration of
the remedial goals of Title VII by not reiging procedural exactness in stating the
charge.” Id.

The Sixth Circuit uses two tests fdetermining whether a party shares an
“identity of interest” with another parthat would excuse a failure to name the
party on the EEOC charg&seeRomain 836 F.2d at 245. Under the first test, “an
identity of interest” exists “where ¢hunnamed party has been provided with
adequate notice of the charge undarcumstances which afford him an
opportunity to participate in concitian proceedings aimed at voluntary
compliance.”Romain 836 F.2d at 245 (citingggleston v. Chicago Journeymen
Plumbers’ Local Union No. 130657 F.2d 890, 905 (7tir. 1981)). Under

second testa court “looks at the relationgp between the named and unnamed
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parties at the time the chargdiled and conciliatiorefforts occur.” Id. at 245-46.
In looking at the relationshig court examines four factors:
(1) [W]hether the role of the unnamed party could
through reasonable efforby the complainant be
ascertained at the time of the filing of the EEOC
complaint;
(2) [W]hether, under the circustances, the tarests of a
named [party] are so similas the unnamed party's that
for the purpose of obtaining voluntary conciliation and
compliance it would be unnecessary to include the
unnamed party in the EEOC proceedings;
(3) [W]hether its absence from the EEOC proceedings
resulted in actual prejudice to the interests of the
unnamed party;
(4) [W]hether the unnamed party has in some way
represented to the complainant that its relationship with
the complainant is to be through the named party.
Id. at 246 (quotingGlus v. G.C. Murphy Co562 F.2d 880, 888 (3d Cir. 1977)).
Bond's failure to name Aetek in the Charge requires dismissal of her claims
against Aerotek under both tests.

2. Aerotek is Entitled to Summay Judgment on Bond’'s Title VII
Claim Because Bond Did Not Name Aerotek in the Charge

Bond admits that she named only Sodeeind not Aeortek, in the Charge.
(See, e.gBond’s Br., ECF #36 at 19-21, Pg. ©78-480.) Bond argues, however,
that she may neverthelessang her Title VII claim against Aeotek because the

firm shares an “identity of interest” with Sodeciald.Y Bond says that “the
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relationship between [Aerotend Sodecia] was much neothan [normally exists
with] a typical staffing company,” and thefore she did not have to name Aerotek
in her EEOC charge.ld.) Bond is incorrect. The rembconclusively establishes
that Aerotek and Sodecia are not “virtadter egos,” do not share an “identity of
interest,” and are, instead, “two distimcttities with different bsiness operations.”
Knafel 899 F.2d at 1481.

Indeed, when the Court applies both defstr “identity of interest” that the
Sixth Circuit outlined inRomain Bond falls far short of identifying a question of
material fact on this issue. Bond failse first test becausghe has presented no
evidence that Aerotek had notice of or‘apportunity to participate in conciliation
proceedings aimed at voluntary complianceRdmain 836 F.2d at 245°

Bond likewise is unable to estalblian “identity of interest” unddRomains
second (four-part) test. Under the te$t'st component, the Court must determine
if, “through reasonable effort,” Bond woulthve been able to ascertain Aerotek’s

“role.” Id. And although Bond claims thatwas not “unreasonable for [her] to

® Even if Aerotek had learned of the BE charge by, for example, having its
employees appear as witnesses — antdBwas presented no evidence that it did —
that still would not be mough to satisfy her burdert:Mere notice of the EEOC
investigation [] is insufficient to satisfghe test ... An employee’s attendance as a
witness at a mediation proceeding for res@\Plaintiff's claims ... is insufficient

to create an identity of interest beca(tbe unnamed partyyas not provided an
opportunity to conciliate with Plaintithn its own behalf Weatherspoon v. North
Oakland General Hospital2006 WL 126615 at *3 (E.D. Mich. Jan. 17, 2006)
(emphasis added).

24



believe she worked for Sodecia,” it wasfatt unreasonable for her not to believe
she also worked for Aerotek. Indeedas Bond has conceded, she knew that
Aerotek was her employe(SOF at 116, 10.) Heknowledge of Aerotek is
unsurprising given that she contactedAarotek recruiter when she was seeking
employment (SOF at 116-7), she completed Aerotek pre-employment paperwork
that expressly stated thatestwould be employed by Aeroteld(at 118-11), she
kept in contact with her Aerotek recruiteyan Stamper while working at Sodecia
(id. at 131-32), and, as her counsaknowledged during oral argument, she
received her paychecks from Aerotek. Botm&refore, knew of Aeotek’s role and
could have (and should have)nmad Aerotek in the Charge.

Bond also fails to show that Aerotekd Sodecia’s interests are “so similar
... [that] it would be unnecessary to inde [Aerotek] in te EEOC proceedings,”
Romain 836 F.2d at 245. There simply is avidence in theecord linking the
two companies beyond the limited Servidegreement. Bond has presented no
evidence that Aerotek and Sodecia amgtlaing other than “separate institutions
having separate interestd.Thus, while] they have aomtract with each other,
[Sodecia’s] interests are not so similar [Aerotek’s] that[Aerotek] would be
adequately represented by [SodeciahmEEOC proceedingshere [Bond] had
potential claims against both [companiesiVeatherspoor2006 WL 126615 at *4

(granting motion to dismiss due to plaifis failure to name defendant in EEOC

25



charge).

Bond has also failed to present anydewce that Aeortek did not suffer
prejudice — the test’s third factor — whigrnwas unable to participate in the EEOC
proceedings and attempt to avoid the&gense and inconvenience of litigation.”
Romain 836 F.2d at 245.

Finally, as to the test's fourth ogonent, Aerotek never represented to
Bond that its relationship with her waslie through Sodecia. Instead, Aerotek
made clear again and again tltaemployed Bond directly. See, e.g.Aerotek
Employment Documents at EGB3-6, #33-7, and #33-8.)

The facts of this action resemblather cases in which courts have
determined that staffing companies (like Aerotek) do not haveidentity of
interest” with their Gents (like Sodecia).See, e.g., Pesik €olorado State Uniy.
2003 WL 716551 at *2-*3 (10th Cir. MaB, 2003) (finding that staffing company
and client “plainly ... arenot related in any way” ral affirming dismissal of
complaint for failure to name afing company in EEOC charge@anthier v.
North Shore-Long island Jewish Health Syst@88 F.Supp.2d 342, 347 (same).
The Court finds these authorities pesua and follows them. Because Bond
failed to establish that Aerotek and Sodeshare an “identity of interest,” her
failure to name Aerotek ithe Charge precludes her fmoasserting her Title VII

claim against Aerotek.
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3. Aerotek is Entitled to Summay Judgment on Bond'’s Title VII
and ELCRA Claims Because Aertek Did Not Discriminate
Against Her

Bond’s discoveryresponsesre fatal to her disgnination claims against
Aerotek. When asked in interrogatorites “identify ... each person at Sodecia
and/or Aerotek who you believe discrimted against you and/or treated you
differently on the basis of your raceBond did not identity a single Aerotek
employee who discriminated against h€Bond’s Interrogatory Responses, ECF
#33-12 at 4, Pg. ID 379.6ince nobody at Aerotek discriminated against Bond,
Aerotek cannot possibly be liable to Bond under Title VII or the ELCRA.

Bond may be arguing that Aerotels liable for Sodecia’s alleged
employment discrimination, but that claitop, would fail as a matter of law. As
explained above, Bond Hafailed to present @rima facie case that Sodecia
violated Title VII or the ELCRA, so anglerivative claim aginst Aerotek based
upon alleged discrimination by Sodecia miagit Moreover, as Aerotek correctly
notes, Bond has failed to present any ernak that Aerotek had any control over

Bond’'s working environment at SodeciaBond counters that (1) Aerotek’s

handbook “encourages employees to bring questions or concerns [about their

* As noted above in Section (B)(3) abp¥erotek is entitled to summary judgment
on Bond’s Title VII claim because Bondddnot name Aerotek in the Charge.
Even if Bond had named Aerotek in thedtipe, Aerotek wouldtill be entitled to
summary judgment because Bond hasewadence that Aerotek discriminated
against her.
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working conditions] to an Aerotek employeasid (2) “[tlhe record is replete with
[Bond] contacting Aerotek employee Ryara@per to try to resolve the various
issues,” (Bond’s Br., ECF #36 at 26-27, IPg 486), but these observations do not
advance her discrimination claims agaiAstrotek. The record establishes that
when Bond contacted Aerotek to raise eswith how Kalil or others at Sodecia
treated her, Aerotek took action to addrder concerns. For example, when Bond
told Stamper about Kali'Smonkey” comment, “Aerotek [] notified Sodecia that
[Bond] had raised a concern about tbemment,” and Sodecia subsequently
“counseled” Kalil about his comments. (S@F1132-33.) Far fra discriminating
against Bond, Aerotek tried to improver wgorking conditions at Sodecia and then
tried to find her another position after db& Sodecia. (SOF at 163.) Bond simply
has no basis to assert a discrimination claim against Aerotek.

The facts of this case closely parallel thoséladdad v. Adeco, USAR005
WL 3556060 (W.D. Mich. Dec. 29, 2005), which the court dismissed a similar
discrimination claim agains staffing agency. Inladdad an employee brought a
discrimination claim against both a tparary employment agency (Adeco) and
the organization at which Adeco had plated (the American Cancer Society (the
“ACS”)). After the ACS fired the empl@e, she filed suit. The court granted
summary judgment against the employee.e Thurt stressed that “[tlhe record

shows that Adeco never took adverseactgainst Plaintiff on any basis. While
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Adeco did accept ACS's decisions abouilff's terminated placement and the
failure to promote her to a higher plagent, Adeco had no choice in the matter
because it was merely supplying wer& to ACS and AC%ontrolled its own
workplace.” Id. at *3, n.2. The same analysagplies with equal force here.
Sodecia, not Aerotek, contled the relevant workplaces€eSOF at 3, quoting
the Services Agreement at 8§ 2.2, Pg.29?), and Bond has presented no evidence
to show otherwise. Bond &dailed to show that Aerdteor any of its employees
took any adverse employment action agaiher, and her ELCRA claim against
Aerotek therefore fails.

CONCLUSION

For all of the reasons stat@&d this Opinion and OrdedT IS HEREBY
ORDERED that Sodecia and Aerotek’s mat®for summary judgment (ECF #33
and #34) aré&RANTED.

s/MatthewF. Leitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: June 24, 2014

| hereby certify that a copy of tieregoing document was served upon the
parties and/or counsel oécord on June 24, 2014, ®fectronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(313)234-5113
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