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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

MARIUM MERRITT RUTH,
personal representative of the
ESTATE OF SIDNEY GURLY,

Plaintiff, CaseNo. 2:12-cv-15251
Hon. PatrickJ. Duggan
V.

MICHIGAN DEPARTMENT OF CORRECTIONS,
GUS HARRISON CORRECTIONAL FACILITY,
PAUL KLEE, Warden of Gus Harrison Correctional
Facility, OFFICER LATA,ANIL PRASAD, M.D.,
ROSILYN JINHDAL, P.A., AVITHIV KAKAN, P.A.,
DANIEL DUCATT, M.D., ard nurses PAUA MEYER,
KIMBERLY MCGUIRE, BETH FRITZ, and JAMES
MACNAMARA,

Defendants.

OPINION AND ORDER

This action, initiated by Marium Matt Ruth (“Plaintiff”) as personal
representative of the estate of Sid&&ayly (“Gurly”), arises from events
transpiring while Gurly waan inmate at the Gus Harrison Correctional Facility.
Plaintiff alleges that Gurly became illtaf consuming a prison meal, that he
repeatedly sought medical treatment, that the treatment provided was inadequate,
and that he was ultimately found dead in his jail cell. Plaintiff, filing suit under 42

U.S.C. § 1983, contends that Defendanteevekeliberately indifferent to Gurly’s
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serious medical needs in violationtbe Fourth, Eighth, and Fourteenth
Amendments. Plaintiff states two addital counts arising under the laws of the
State of Michigan.

Two motions are presently before f@ieurt: (1) a motion to dismiss filed
pursuant to Federal Rule of Ci¥rocedure 12(b)(6) by Defendants Prasad,
Jindahl, and Kakan; and (2) Plaintiff's tram to amend filed pursuant to Federal
Rule of Civil Procedure 15(a). Havingtdemined that oral argument would not
significantly aid the decisional procefise Court dispensed with oral argument
pursuant to Eastern District of Michigaocal Rule 7.1(f)(2). For the reasons
stated herein, the Court grants the Motiom®ismiss and denies Plaintiff's Motion
to Amend as moot.

. FACTUAL AND PROCEDURAL BACKGROUND

In 2009, Plaintiff’'s decedent Sidn&urly was incarcerated at the Gus
Harrison Correctional Facility (“GHCF”) tmated in AdrianMichigan. (Am.
Compl. 11 33, 1, ECF No. 18.) Plaintiffeges that after eating a meal at GHCF,
Gurly began “feeling ill[,] wa not able to pass bowelgjnd] began experiencing
piercing abdominal pain which caused hondefecate, vomit and urinate blood.”
(Id. at 1 35-36.) Gurly, believing that had food poisoning, “notified various

unit officers that he required immediatediwal attention[,]” but that these unit



officers “instructed him to wait two or ke days before he could seek medical
attention from the GH[CHHealthcare facility.” Id. at 1 37-38.)

Gurly visited the healthcare facility on gust 3, 2011, and #althcare staff,
without an examination, prescribédn cholesterol medicine[.]’Id. at T 39.)
This cholesterol medication exacerluhurly’s pain, so he sought medical
attention again. Id. at  40.) Gurly’s condition leftim in a weakeed state, so
much so that “other inmates had to agsist walking to theHealthcare facility.”
(Id. at § 41.) During this visit to the h#atare facility, “the healthcare staff and
Defendant GH[CF] failedrad/or refused to properly medically treat Plaintiff-
Decedent but instead, told himreturn to his cell and ordered” that he “stay in
bed.” (d. at 1 42.)

After continuing to experience paiGurly “notified other inmates and
Defendants that he wasging blood, could no longstand straight, and that
despite his requests for medical attentibie, Defendants refused to adequately
treat him.” (d. at 1 43.) At this point, “Gurlg medical needs we so apparent
that other inmates . . . notified thefeledants of Gurly’s noticeably declining
health[]” to no avalil. Id. at | 45 (capital letteringgmoved).) Gurly “wrote
several medical request forms (‘kites’dacomplaints stating that his abdominal
pain had not abated and that he neeml@dnsive medical éatment; however, the

Defendants failed and refuséo provide adequateedical treatment.” Id. at



46.) Inthe early morning hours ougust 6, 2012, Gurly was found deceased in
his cell. (d. at § 47; Defs.” Answer to Pl.’'s Am. Compl. ﬂ]47.

On the basis of these allegations, Ri#fi commenced this action by filing a
Complaint with this Court on Novemb28, 2012, naming Michigan Department
of Corrections (“MDOC”), Warden Pad#llee, Officer Latta, and seven John Does
as defendants. The original Complaint alleges violations of 42 U.S.C. § 1983, as
well as a state law gross negligertam (Counts | and Il, respectively),
contending that the defenuta were deliberately inflerent to Gurly’s serious
medical needs in violation of the Fourtiighth, and Fourteenth Amendments.

On March 5, 2013, MDOC, ek, and Latta filed an Awer. The following day,
Magistrate Judge Laurie Michelson caorecting a telephonic status conference with
counsel for Plaintiff and the servedf®edants to discuss pending motions, and on
March 7, 2013, Magistrate Judge Mickamh issued an Order summarizing the
discussions. (3/7/13 Order, ECF No. 1&j) relevance to the matters presently
before the Court, Magistrate Judge Matson’s Order indicates that the served
Defendants would provide Piiff with certain medical records so that Plaintiff
could identify the John Doe Defendants, file amended complaint, and serve the

John Doe Defendants within sixty days.

! In the Answer to Plaintiff’'s AmendeComplaint filed on behalf of a group
of defendants employed by the Michigaapartment of Corrections (“MDOC
Defendants”), the MDOC Deffielants indicate that Gurly was seen by medical staff
on August 5, 2012. (Defs.” Answer to.’BIAm. Compl. § 42ECF No. 28.)
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On April 25, 2013, Plaintiff filed almended Complaint, identifying the
John Doe Defendants and adding a third cemtitled “Concert of Action.” (Am.
Compl., ECF No. 18.) On May 15, 20I3efendants Rosilyn Jindahl, Savithiv
Kakan, and Anil Prasad (the “Non-MDdQ:fendants”) filed a Motion to Dismiss
pursuant to Federal Ruté Civil Procedure 12(b)(6). (Defs.” Mot., ECF No. 24.)
The remaining DefendantsMiDOC Defendants”) filed answer to Plaintiff's
Amended Complaint on May 23, 2013. ngwer to Pl.’'s Am. Compl., ECF No.
28.) On June 20, 2013, apparentlyesponse to the Non-MDOC Defendants’
Motion to Dismiss, Plaintiff filed a Motion to Amend pursuant to Federal Rule of
Civil Procedure 15(a). (Pl.’'s Mot., EQ¥o. 31.) The Non-MDOC Defendants’
Motion to Dismiss and Plaintiff's Motion tAmend are presently before the Court.

1.  STANDARD OF REVIEW

A. Motion to Dismiss

A motion to dismiss pursuant to FedeRule of Civil Procedure 12(b)(6)
allows the Court to make assessment as to whethgplaintiff's pleadings have
stated a claim upon which religfay be granted. Fed. Riv. P. 12(b)(6). Under

the Supreme Court's articulation of fRele 12(b)(6) standard, “[tJo survive a

2 The Court notes that the Non-MD@®&fendants’ filings with this Court
provide the names “Rosilynntial” and “Savithri Kakani Unless quoting from a
document filed by these Defends, the Court uses timames as they appear on
the Court’s Electronic Case Filing systamd intends no disrespect by using the
names as furnished by Plaintiff.



motion to dismiss, a complaint must contaufficient factual matter, accepted as
true, to ‘state a claim to reli¢at is plausible on its face.’Ashcroft v. Igbal556
U.S. 662,678, 129 S. Ct937, 1949 (2009) (quotirgell Atl. Corp. v. Twombly
550 U.S. 555, 570, 127 S. Ct. 1955, 1974 (2007)).

The facial plausibility standardgaires a claimant to put forth “enough
fact[s] to raise a @sonable expectation that discovery will reveal evidence of” the
requisite elements of their claim$wombly 550 U.S. at 557, 127 S. Ct. at 1965.
Even though the complaint need not contain “detailed” factual allegations, its
“factual allegations must be enough to eaasright to relief above the speculative
level.” Ass'n of Cleveland Fire Fighters v. City of Clevelad®d2 F.3d 545, 548
(6th Cir. 2007) (citingfwombly 550 U.S. at 555, 127 S. Ct. at 1965) (internal
citations omitted). “The plausibility @hdard is not akin to a ‘probability
requirement,’ but it asks for more tharsheer possibility that a defendant has
acted unlawfully.” Igbal, 556 U.S. at 678, 129 S. Ct. at 1950 (quoiimgpmbly
550 U.S. at 556, 127 S. Ct. at 1965).tHis regard, “[a] claim has facial
plausibility when the plaintiff pleads factusontent that allows the court to draw
the reasonable inference that the defendant” is responsible for the conduct alleged
in the complaint.ld. (citation omitted).

While courts are required to accept faetual allegations in a complaint as

true, Twombly 550 U.S. at 556, 127 S. Ct. at 196t presumption of truth does



not apply to a claimant’s legal conclusioftdal, 556 U.S. at 678, 129 S. Ct. at
1949. Therefore, to survive a motiondismiss, a plaintiff's pleading for relief
must provide “more than labels and clustons, and a formulaic recitation of the
elements of a cause of action will not d&\ss'n of Cleveland Fire FighterS02
F.3d at 548 (quotinwombly 550 U.S. at 555, 127 S. Ct. at 1964-65) (internal
citations and quotations omittedge alsd-ed. R. Civ. P. 8(a)(2) (“A pleading that
states a claim for relief must contain. a short and plain statement of the claim
showing that the pleaderestitled to relief[.]”).

Ultimately, “[d]etermining whether a oaplaint states a plausible claim for
relief will . . . be a contexspecific task that requires the reviewing court to draw
on its judicial experience and common snBut where the well-pleaded facts do
not permit the court to infer moreah the mere possibility of [a legal
transgression], the complainas alleged — but it ha®t ‘show[n]’ — ‘that the
pleader is entitled to relief.”Igbal, 556 U.S. at 679, 129 S. Ct. at 1950 (quoting
Fed. R. Civ. P. 8(a)(2)) (iatnal citations omitted).

B. Motionto Amend

Federal Rule of Civil Prmedure 15(a)(1) providesaha party may amend a
pleading once as a matter of course witinenty-one days &r service of the
pleading, a responsive pleading, or a motiader Rule 12(b), (e), or (f). If a party

does not amend within the timeframe pd®d by Rule 15(a)(1), an amendment is



permitted only with the consent of the opmsparty or leave of the Court. Fed.
R. Civ. P. 15(a)(2). Punant to Rule 15(a)(2), leave to amend is to be “freely”
granted “when justice so requires. Theited States Supreme Court has advised
that a plaintiff should be allowed the oppoityro test a claim on the merits if the
facts and circumstances underlying therol suggest that it may be a proper
subject of relief.Foman v. Davis371 U.S. 178, 182, 83 S. Ct. 227, 230 (1962).
However, the Court further instructedatla motion to amend a complaint should
be denied if the amendment is broughbad faith or for dilatory purposes, results
in undue delay or prejudice to the opposing partyyauld be futile. Id.

[11. APPLICATION
A. Motion to Dismiss

The Non-MDOC Defendants seelsdiissal of Plaintiff's Amended
Complaint on the basis that it “sets forthspecific facts whatsver regarding the
alleged involvement of Dr. Prasad, PJndal, or P.A. Kakani in Plaintiff's
decedent’'s medical care[.][Defs.” Br. 3.)

Plaintiff argues that dismissalisappropriate because the Non-MDOC
Defendants “want the [Clourt to dismis®tlawsuit for lack of specificity about
the defendants’ exact miscondliceven though Plaintithas not had “the benefit
of any discovery about their specific condytt[(Pl.’s Resp. to Defs.” Mot. 12.)

This result, according to Plaintiff, cannm& correct because “[i]t would require



Plaintiff to know and plead specifically wheach individual did before the lawsuit
is filed.” (Id.) Rather, because the instanti@t alleges “inadequate medical
care[,] . . . it makes goodrsee to look” to the medical staff that “had the
responsibility to provide that care.ld()

Plaintiffs Amended Complaint makesetiollowing allegations with respect
to the Non-MDOC Defendants: (1) that.Rrasad, physicias’assistant Jindahl,
and physician’s assistant kan are all “licensed tpractice in the State of
Michigan, employed in the Gus Harrison Gantional Facility, . . . and at all times
relevant hereto held [themselves] ouPlaintiff's decedent[] as being skilled,
careful[,] and diligent in the practice their] profession[,]” (Am. Compl. 7Y 11-
13); (2) that Defendants Prakalindahl, and Kakan were “acting under the color of
lawl[,]” (id. at 11 21-23); (3) that each of ther#mentioned is being sued in his or
her individual capacitiesid.); and (4) that “Defendants were aware of” the facts
alleged in the Amended Complaint redjag Gurly’s deteriorating medical
condition, (d. at T 44). The Court agreeghvthe Non-MDOC Defendants that
these allegations are insufficientwithstand a Rule 12(b)(6) motion.

Plaintiff's factual allegations fall woafly short of “showing” an entitlement
to relief. SeeFed. R. Civ. P. 8(a)(2). Plaintiff provides no provide factual content
indicating how each Non-MDOC Defenttavas involved in Gurly’s care and

makes only a vagudl@gation that all “Defendants were aware” of the facts



alleged. (Am. Compl.  44.) While Pdiif is not required to make “detailed
factual allegations[]” to survive a Rul®(b)(6) motion, the pleading requirements
imposed by Rule 8 “demand more tleanunadorned, the-defendant-unlawfully-
harmed-me accusationlgbal, 556 U.S. at 678, 129 S. Ct. at 1949 (citing
Twombly 550 U.S. at 555, 127 S. Ct. at 196f8e also id(“Nor does a complaint
suffice if it tenders ‘naked assertion[s]'\waed of ‘further factual enhancement.”)
(alteration in original) (quotation omittedyVhile Plaintiff generally alleges that
“Defendants” acted improperly in eaohthe three counts contained in the
Amended Complaint, there are no facts pémg this Court to infer that the Non-
MDOC Defendants were deliksely indifferent to Gurly’s serious medical needs,
that they were grossly negligent,tbat they acteth concert.

Plaintiff’'s arguments regarding the impropriety of dismissal demonstrate a
fundamental misunderstanding of fedgolading requirements. Contrary to
Plaintiff's assertion about not having hatiétbenefit of any discovery about [the
Non-MDOC Defendants’] spée conduct,” (Pl.’s Resp. to Defs.” Mot. 12),
Plaintiff implicitly acknowledges possessitige documentation that would have
allowed more specific factuallegations to be maded(at 7 (explaining that the
Amended Complaint identifying thekdn Doe Defendants was filed after
“Defendant Department of Corrections. allow[ed] Plaintiff's counsel to inspect

the decedent’s medical records to idgntife defendants listed with fictitious
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names”)). Perhaps of greater imp&tle 8 “does not unlock the doors of
discovery for a plaintiff armed withothing more than conclusionslgbal, 556
U.S. at 678-79, 129 S. Ct. at 1950.

Moreover, while this is aase about the adequacynoédical treatment, that
fact alone does not mean that Plaintiff btted a viable clan against the medical
staff that responsible for providing such treaht. (Pl.’s Resp. to Defs.” Mot. 12.)
Plaintiff's argument to the contrary fatis appreciate that factual enhancement is
required to “nudge(] the[] claims acros&tlne from conceivable to plausible.”
Twombly 550 U.S. at 570, 127 S. Ct at 1974. iWkhe allegations in Plaintiff's
Amended Complaint give rise to a pdsbkiy that someone acted improperly in
connection with Gurly’s medical treatmetd,complaint plead[ing] facts that are
‘merely consistent with’ a defendant’s liy . . . ‘stops short of the line between
possibility and plausibility ofentitlement to relief.”” Igbal, 556 U.S. at 678, 129
S. Ct. at 1949 (quotinfwombly 550 U.S. at 557, 127 S. Ct. at 1966).

Having concluded that thimended Complaint fails tstate a claim against
the Non-MDOC Defendantsismissal is warranted.

B. Motionto Amend
After the Non-MDOC Defedants filed a motion to dismiss, Plaintiff filed a

Motion to Amend arguing that “Plaintifh®uld be allowed to amend its complaint

11



to add proper parties[J"(Pl.’s Br. 3.) However, Plaintiff's April 25, 2013
Amended Complaint identifying thedmer John Doe Defelants by name was
filed in accordance with Mastrate Judge MichelsonMarch 7, 2013 Order, and,
Is therefore already properly before tbeurt. Because the proposed amendment
would not cure the deficiencies iddied by the non-MIDC Defendants and
because the Amended Complaint igatly properly before the Codrthe Court
denies Plaintiff’'s Motion to Amend as moot.
V. CONCLUSION AND ORDER

For the reasons set forth aboves @ourt concludes that Plaintiff’s
Amended Complaint fails to state a akupon which relief can be granted against
the Non-MDOC DefendantsThe Court also concludesatPlaintiff’'s Motion to
Amend is moot as the Amended Conmptadentifying the previously unnamed
John Doe Defendants has already been properly filed.

Accordingly,

IT ISORDERED that the Non-MDOC Defendants’ Motion to Dismiss,
(ECF No. 24), isSRANTED and that Plaintiff's Amended Complaint is

DISMISSED WITH PREJUDICE as to Defendants Prasad, Jindahl, and Kakan;

® Plaintiff did not attach a proposadhended complaint suggesting that the
amendment is being sought for any reastrer than to add the proper parties.

* That the MDOC Defendants answdrPlaintiff’'s Amended Complaint
bolsters the conclusion that the Ametdd&omplaint has already been properly
filed with the Court.
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IT ISFURTHER ORDERED that Plaintiff's Motion to Amend, (ECF No.
31), isDENIED ASMOOQOT.
Dated: July 24, 2013

SPATRICK J. DUGGAN
UNITEDSTATESDISTRICTJUDGE

Copies to:

James W. McGinnis, Esqg.
A. Peter Govorchin, AAG
Cori E. Barkman, AAG
Carly A. Van Thomme, Esq.
Ronald Chapman, Esg.
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