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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

WALTER WIMB HARDEMAN,

Petitioner,
CASE NO. 2:12-CV-15341
V. HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE
CARMEN PALMER,

Respondent.

OPINION AND ORDER DENYING THE PETITION FOR
WRIT OF HABEAS CORPUS AND DECLINING TO ISSUE
A CERTIFICATE OF APPEALABILITY OR
LEAVE TO APPEAL IN FORMA PAUPERIS

Walter Wimb Hardeman (“Petitioner”), conéd at the Michigan Reformatory in lonia,
Michigan, seeks the issuance of a writ of habeas corpus pursuant to 28 U.S.C. § 225groln his
se application, petitioner challenges his conviotitor first-degree felony murder, M.C.L.A.
750.316(1)(b), for which he was given a sentence of life imprisonwiémbut parole. For the
reasons stated below, the petition for writ of habeas corpus is DENIED.

I. Background

Petitioner was convicted following a jury trial in the Oakland County Circuit Court.

This Court recites verbatim the relevaantts relied upon by the Mictag Court of Appeals,
which are presumed correct on habeaserg\pursuant to 28 U.S.C. § 2254(e)@&e Wagner v.
Smith,581 F.3d 410, 413 (&Cir. 2009):

Defendant’s conviction arises frometiAugust 1985 shooting death of Ramniklal

Doshi, a clerk at the Northlander Inn mioteefendant’s paternal uncle, codefendant
Kenneth Holyfield, worked as a securgyard at the motel. After the shooting,
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Holyfield told the police that he was tatk to the victim outside the clerk’s booth
when someone put a gun to his back. Holyfield fled, heard gunshots, and saw the
gunman leaving the motel. Holyfield provia description of the shooter that was
used to prepare a composite sketch. The description resembled defendant, but
Holyfield did not identify defendant by name until 13 days later. Defendast
charged with murder, but the case was dismissed because the material
witness—Holyfield—could not be locateth 2006, the case was reopened with the
intent of using new technology to test hair and blood samples found at the crime
scene. Mitochondrial DNA testing subsequently revealed that hairs found at the
scene had a profile that was a match fdedeant or a maternal relative. In 2008,
defendant was again arrested and charggdmurder. Holyfield was also charged

as an aider and abettor. The two defendaets tried jointly, before separate juries.
Holyfield testified at trial and identified defendant as the gunman. The defense
argued that there was insufficient evidetica defendant was the gunman, that the
scientific evidence was lacking, and that Holyfield was not credible.

People v. Hardemamo. 296806, * 1 (Mich.Ct.App. July 14, 2011). Petitioner’s conviction was
affirmed on appeald., Iv. den490 Mich. 972, 806 N.W.2d 494 (2011).
Petitioner seeks a writ of habeas corpus on the following grounds:

l. Petitioner was denied his constitutional rightlue process and a fair trial by the
denial of his request to separate the trial for purposes of codefendant Holyfield's
testimony, and by trial counsel’s ineffectiveness in failing to make a pre-trial motion
for separate trials or request the accomplice instruction.

Il. Petitioner was denied his Fifth Amendnhaght against self-incrimination where
he did not waive hidiranda rights and the trial court erroneously admitted his
custodial statement over his objection.

lll. Petitioner was denied a fair trial by the admission of the videotape of the
interview with Petitioner which revealed that he was in jail on another charge, and
he was prejudiced by being displayed before the jury in jail clothes.

IV. The prosecutor denied Petitioner a taial by presenting testimony from police
officers vouching for Petitioner’s guilt, and Ayguing, with no basis in fact, that the
mitochondrial DNA evidence was better than fingerprints, a videotape, and
eyewitness testimony.

! Due to the brevity of the petition for writ of habeaspus, this Court is willing to incorporate the
arguments raised in petitioner’s state appellate couft[iies Court’'s Dkt. # 13-3] as being part of petitioner’s
application for writ of habeas corpi®ee e.g. Burns v. Laflé828 F. Supp. 2d 711, 717, n. 2. (E.D. Mich. 2004).
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[I. Standard of Review
28 U.S.C. § 2254(d), as amended by The Antitesmoand Effective Death Penalty Act of
1996 (AEDPA), imposes the following standard of review for habeas cases:
An application for a writ of habeas corpus behalf of a person in custody pursuant
to the judgment of a State court shall not be granted with respect to any claim that
was adjudicated on the merits in Statert proceedings unless the adjudication of
the claim—
(2) resulted in a decision thais contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in ligbt the evidence presented in the
State court proceeding.

A decision of a state court is “contrary to” clgagstablished federal law if the state court
arrives at a conclusion opposite to that reachetidupreme Court on a question of law or if the
state court decides a case differently tlilhe Supreme Court has on a set of materially
indistinguishable factswilliams v. Tayloy 529 U.S. 362, 405-06 (2000). An “unreasonable
application” occurs when “a state court decision unreasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s casiel.’at 409. A federal habeaswrt may not “issue the writ
simply because that court concludes in its independent judgment that the relevant state-court
decision applied clearly established federal law erroneously or incorrddtlaf’410-11.

The Supreme Court has explained that “[A] f@dleourt’s collateral review of a state-court
decision must be consistent with the respect due state courts in our federal SytiteraEl v.
Cockrell 537 U.S. 322, 340 (2003). The “AEDPA thupwoses a ‘highly deferential standard for

evaluating state-court rulings,’and ‘demands thatiestourt decisions be given the benefit of the

doubt.” Renico v. Left559 U.S. 766, 773 (2010)(internal quatas omitted). “[A] state court’s



determination that a claim lacks merit precludesra&debeas relief so long as ‘fairminded jurists
could disagree’ on the correctness of the state court's decistanrington v. Richter 131
S.Ct.770, 786 (2011)(citingarborough v. Alvaraddb41 U.S. 652, 664 (2004)).
[11. Discussion

A. Claim # 1. The separatetrial/ineffective assistance of counsel claims.

Petitioner first claims that he was denied ati@ when the trial judge denied his motion
for complete severance of his trial from his coemefant’s trial after his co-defendant made a mid-
trial decision to testify in his own defense. Ia #iternative, petitioner claims that his trial counsel
was ineffective for failing to file a pre-trial motion for complete severance and for failing to request
an instruction on the dangers of accomplice testimony.

A criminal defendant is not entitled to a sepataal merely because he or she might have
had a better chance for acquittal in a separategaalZafiro v. United StateS06 U.S. 534, 540
(1993), nor does a criminal defendaat/e a right to a separate trial merely because the defendant
and the co-defendant present antagonistic defeBsesStanford v. Parket66 F. 3d 442, 458 {6
Cir. 2001). The Supreme Court, in fact, hasaatikd that “[M]utually antagonistic defenses are
not prejudicialper se' Zafiro, 506 U.S. at 538. A court should grant severance “only if there is
a serious risk that a joint trimlould compromise a specific triabht of one of the defendants, or
prevent the jury from making a reti@ judgment about guilt or innocencéd’ at 539. A habeas
petitioner who seeks habeas relief on the basis of a state trial court’s failure to sever his or her trial
from his or her co-defendantigal bears a very heavy burd&tanford 266 F. 3d at 459. Joinder
of defendants for trial is the preferred course, Whkieates a presumption in favor of joinder which

must be overcome by the party seeking sever&@smeFoster v. WithroW59 F. Supp. 2d 629, 641



(E.D. Mich. 2001).

Petitioner is not entitled to habeas relief on his claim. The co-defendant’s testimony was
relevant and admissible concerning the factthefcase and would not have been excluded had
petitioner been tried separately. As the Supreme Court nozadiro:

A defendant normally would not be ent@l&o exclude the testimony of a former

codefendant if the district court didvees their trials, and we see no reason why

relevant and competent testimony woulgbgudicial merely because the witness

is also a codefendant.

Zafiro,506 U.S. at 540. Because the co-defendéedtimony would have been admissible against
petitioner at a separate trial, the judge’s denial of petitioner’'s mid-trial motion for severance after
the co-defendant chose to testify did not violate petitioner’s right to a fair $eal.U.S. v.
Ghazaleh58 F. 3d 240, 244 (6Cir. 1995).

Petitioner further claims that Holyfield was permitted to testify about “prior bad acts”
evidence in violation of M.R.E. 404(b). It feot the province of a federal habeas court to
reexamine state-court determinations on state-court questigstsiie v. McGuire502 U.S. 62,

67-68 (1991). A federal courtis limited in feddnabeas review to deciding whether a state court
conviction violates the Constitution, laws, or treaties of the United Stdte§hus, errors in the
application of state law, especially rulings regarding the admissibility of evidence, are usually not
questioned by a federal habeas cdbetymour v. WalkeR24 F. 3d 542, 552 {&Cir. 2000).

Petitioner’s claim that the state court violak®dR.E. 404(b) or any other provision of state
law by admitting evidence dfis prior bad acts is non-cognizable on habeas re\Bew.Bey v.
Bagley,500 F. 3d 514, 519 {6Cir. 2007). The admission of tHigrior bad acts” or “other acts”

evidence against petitioner at his state trial doesmtitte him to habeas relief because there is no

clearly established Supreme Court law which htiidg a state violates a habeas petitioner’s due
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process rights by admitting propensity evidenaé@form of “prior bad acts” evidencgee Bugh
v. Mitchell,329 F. 3d 496, 512 {&Cir. 2003).

Petitioner further claims that counsel was iaefive for failing to file a pre-trial motion for
complete severance of his trial and for failing to request an instruction on accomplice testimony.
To prevail on his ineffective assistance of counksins, petitioner must show that the state court’s
conclusion regarding these claims was contrary to, or an unreasonable applic&tackdénd
v. Washingtop466 U.S. 668 (1984%ee Cathron v. Jonek90 F. Supp. 2d 990, 996 (E.D. Mich.
2002). Stricklandestablished a two-prong test for claims of ineffective assistance of counsel: the
petitioner must show: (1) thabensel's performance was deficient, and (2) that the deficient
performance prejudiced the defenSt&ickland,466 U.S. at 687.

Petitioner first claims that counsel wasffeetive for failing to move for a complete
severance of his case from thahaf co-defendant. The Michig&ourt of Appeals ruled that the
trial court did not err in refusing to grant petitionaristion for severance, in light of the fact that
the co-defendant’s testimony was relevant and would have been admissible against petitioner at a
separate triaHardemanSlip. Op. at * 2-4. Thi€ourt likewise concludes that the trial court did
not err in failing to grant his ntion for severance. Counsel did, in fact, make a mid-trial motion
for severance once he learned that Holyfield waestify, which was denied. Petitioner is unable
to show any prejudice from counsel’s failure to file a pre-trial motion for severance because it is
clear from the decisions of the trial court anelthichigan Court of Apeals that the motion would
have been denie8ee McQueen v. Scrog§@,F. 3d 1302, 1316 {&ir. 1996) overruled on other
grounds Abdur'Rahman v. BelB92 F. 3d 174 (6Cir. 2004).

Petitioner next claims that he was deprivethefeffective assistance of trial counsel based



on his trial counsel’s failure to request a cautionary jury instruction on accomplice testimony. In
Krist v Foltz 804 F. 2d 944, 947 {6Cir. 1986), the Sixth Circuit regarded a criminal defense
attorney’s failure to request an accomplice instomcas being “insignificant” where the witness’s
“unsavory past and his motive for naming théeddant as his companion in crime were fully
developed by counsel on cross-examination.”

Petitioner's defense counsel cross-examined Holyfield and argued to the jury “that
Holyfield's testimony was not credible,dansistent, and not worthy of belieHardeman Slip.

Op. at * 5. Because counsel brought the issuéobffield’s credibility to the jury’s attention,
counsel’s failure to request a specific instroicton accomplice testimony did not rise to the level
of ineffective assistance of coungetist, 804 F. 2d at 947.

B. Claim # 2. The Miranda waiver claim.

Petitioner next claims that the trial countezl in admitting his custodial statement because
he did not waive his Fifth Amendment right torr&n silent. The Michigan Court of Appeals
rejected petitioner’s claim:

The record refutes defendant’s claim that he did not waive his right to remain silent.

Defendant’s interview was recorded arfd\&D copy of the interview is part of the

record. Sergeant Gary Miller read defendantireinda rights, explained them,

and gave defendant the waiver form for him to review. The officer orally asked

defendant several times whether he undershis rights, and defendant stated that

he did. Defendant also statéht he did not wish to spk to an attorney and was

not worried about answering questiotdpon reading the waiver form, defendant

did not wish to sign it and had some du@ss. For example, defendant asked why

he had to waive his rights just to answer questions, and whether he had to keep

talking if he waived his rights. In response to defendant’s concerns, the detectives

informed him that the police could not tatkhim if he did not waive his rights, that

they would leave if he chose not to waiwis rights, that he could stop questioning

at any time, and that he could choosariswer only select questions. Defendant

was also advised that he only had to dtaéehe was “done talking” and they would

leave. Defendant was again asked ifihderstood his rights, and defendant stated
that he did. The detectives then aske@mnidant if they could speak with him and
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ask him a few questions, and defendanequivocally stated, “Yes.” Given

defendant’s concerns, it was proper fordfeers to seek clarification and ensure

that defendant understood his rights, espigaia light of the fact that defendant

had waived his right to counsel and icattied that he would answer questions.

Throughout the short interview, defendant appeared to understand the officers’

guestions, and never stopped the interview or stated that he had a problem

understanding.

Although defendant did not sighe waiver form, he concedes that his signature on

the form was not a requirement for a valid waiver of his Fifth Amendment rights.

Further, contrary to what defendant suggests, there is no requirement that the

officers apprise a defendant of the charggainst him in order to effectuate a

voluntary and knowing waiver. Viewing the totality of the circumstances,

defendant did not unequivocakgsert his right to remain silent and, accordingly,

the trial court did not err in admitting his custodial statement.

Hardeman Slip. Op. at * 5-6 (internal citation omitted).

A prosecutor may not use a defendant’s statésveimich stem from custodial interrogation
unless the prosecutor can demonstrate the upeooédural safeguards which are effective to
secure a defendant’s privilege against self-incriminatitiranda v. Arizona384 U.S. 436, 444
(1966). A statement made by a criminal suspect during a custodial interrogation is inadmissible
at trial unless the prosecution can establish that the accused “in fact knowingly and voluntarily
waived Miranda] rights” when he made the statemd3grghuis v. Thompkin§60 U.S. 370, 382
(2010)(quotingNorth Carolina v. Butler441 U.S. 369, 373 (1979)). “Thaiver inquiry ‘has two
distinct dimensions’: [the] waivanust be ‘voluntary in the sense that it was the product of a free
and deliberate choice rather than intimidatiooercion, or deception,” and ‘made with a full
awareness of both the naturelod right being abandoned and tdumsequences of the decision to
abandon it.”ld. at 382-83 quotingMoran v. Burbine475 U.S. 412, 421 (1986)). However, “the

Constitution does not require that a criminal suspect know and understand every possible

consequence of a waiver of the Fifth Amendment privile@eldrado v. Springd79 U.S. 564, 574



(1987). A prosecutor does not need to stiwat a defendant expressly waivedMisandarights;
indeed, an “implicit waiver” of the “right to remain silent” is sufficient to admit the defendant’s
statement into evidencBerghuis 560 U.S. at 384utler,441 U.S. at 376. Indeed, the Supreme
Court’s holding in théButler case “made clear that a waiverMiranda rights may be implied
through ‘the defendant’s silence, coupled wath understanding of his rights and a course of
conduct indicating waiver.Berghuis 560 U.S. at 384 (quotingutler,441 U.S., at 373). Finally,
“a court can infer a waiver ofiranda rights ‘from the actions and words of the person
interrogated.””Berghuis,560 U.S. at 387 (quotingutler,441 U.S., at 373).

The record establishes that petitioner waived his right to remain silent. The detectives read
petitioner hisMirandarights, asked him if he understooéti, and gave petitioner the waiver form
to review. Petitioner was asked by the dites whether he undeo®d these rights and he
indicated that he did. Petitioner stated he didvaoit to speak with agttorney and would answer
the detectives’ questions. Although petitioner did not sign the waiver form, a written waiver is
unnecessary to establish a knowintgliilgent and voluntary waiver dirandarights.See United
States v. Miggins302 F. 3d 384, 397 {&Cir. 2002);see also United States v. Vaughf6 F.2d
622, 622 (8 Cir.1974)(“[R]efusal to sign a writtewaiver, standing alone, does not render
inadmissible statements or evidence voluntarily given after full warnings.”). When petitioner asked
the police why he had to waiveshiights to answer questions and whether he had to keep talking
once he waived his rights, the detectives expthioehim that they would not talk to him if he
chose not to waive his rights atiét he could chose to stop the questioning at any time. Petitioner
was again asked if he understoodrights and he applied in the affirmative. The detectives asked

petitioner if they could ask him a few questions] &e replied “yes.” Petitioner never expressly



invoked his right to remain silent. A suspect w¥ishes to invoke his right to remain silent must
“do so unambiguously.Berghuis, 560 U.S. at 381. Petitioner never informed the detectives that
he wanted to remain silent oatrhe did not want to talk withem; thus, he never invoked his right
to remain silentld. at 382. It was thus not improper for the detectives to continue speaking to
petitioner to determine whether he wished tma# silent. Indeed, “when a suspect does not
clearly invoke his right to remain silent or @rinthe invocation is ambiguous, officers may follow
up with clarifying questions.Simpson v. Jacksp615 F. 3d 421, 430-31'(&ir.2010),vacated
on other grds sub. nom. Sheets v. Simp%88,S.Ct. 1632, 182 (2012)(citii@avis v. United
States512 U.S. 452, 461-62 (1998erghuis, supra Finally, the fact that petitioner may not
have been informed of all the chargeaiagt him did not render his waiver invaligke Colorado
v. Spring 479 U.S. at 577. Petitioner is not entitled to habeas relief on his second claim.

C. Claim # 3. Thejail attireclaim.

Petitioner next contends that the trial calntised its discretion by admitting the videotape
of his statement to the police because he wearing a jail uniform inthe videotape. The
Michigan Court of Appeals rejected petitioneclaim because the jury did not see petitioner
dressed in jail attire at his tridlardeman Slip. Op. at * 7. The Midlgan Court of Appeals also
rejected petitioner’s claim because it was not apparent from the videotape that petitioner was
wearing jail garbld.

Although a criminal defendant cannot be compelled to stand trial before a jury while
dressed in identifiable prison clothes, a defenddaifgre to make an objection to the court as to
being tried in such clothes, “is sufficient to negate the presence of compulsion necessary to

establish a constitutional violatiorEstelle v. Williams425 U.S. 501, 512-13 (1976). Petitioner

10



was not forced to go to trial while dressed in jail attire. Instead, the jury was shown a videotape
in which petitioner was wearing an orange jumpthait was not readily identifiable as jail clothing.

The Supreme Court has never held that the admission at trial of photographs or videotapes of a
defendant in jail or prison clothing violates fieeleral constitution. “Given the lack of holdings
from the Supreme Court concerning the potentigligjudicial effect of admitting videotape
evidence of an accused in jail clothing,” the Mgan Court of Appealdid not unreasonably apply
clearly established federal law in rejecting petitioner’s cl&ee Atwood v. Schrird89 F. Supp.

2d 982, 1053 (D. Ariz. 2007%ee also Anderson v. Secretary for Dept. of Correctidbg, F. 3d

1319, 1328-29 (1M.Cir. 2006)(petitioner not entitled to certificate of appealability on claim that
his due process rights violated by the jurors wea videotape in which they had a “single brief
glimpse” of petitioner in prison garb). Petitionent entitled to habeas relief on his third claim.

D. Claim #4. The prosecutorial misconduct claim.

Petitioner finally contends that he was depdvof a fair trial because of prosecutorial

misconduct. Respondent contends that petitiomtaisns are procedurally defaulted because he
failed to preserve the claims by objecting to thespcutor’s remarks at trial. Petitioner claims that
his trial counsel was ineffective for failing to ebf to the prosecutorial misconduct. Ineffective
assistance of counsel may establish cause for procedural dethwudirds v. Carpente629 U.S.
446, 451-52 (2000). Given that the cause and prgudquiry for the procedural default issue
merges with an analysis of the merits of petitt@efaulted claims, it would be easier to consider
the merits of these claimSee Cameron v. Birke848 F. Supp. 2d 825, 836 (E.D. Mich. 2004).

“Claims of prosecutorial misconduct are reviewed deferentially on habeas review.”

Millender v. Adams376 F.3d 520, 528 {&Cir. 2004)(citingBowling v. Parker344 F.3d 487, 512
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(6™ Cir. 2003)). A prosecutor’s improper commentt e held to violate a criminal defendant’s
constitutional rights only if they “so infecteddtirial with unfairness a® make the resulting
conviction a denial of due processDarden v. Wainwright477 U.S. 168, 181 (1986)(quoting
Donnelly v. DeChristoforo416 U.S. 637, 643 (1974)). Prosecutorial misconduct will thus form
the basis for habeas relief only if the conductwsa egregious as to render the entire trial
fundamentally unfair based on the totality of the circumstariesnelly, 416 U.S. at 643-45.
Thus, in order to obtain habeas relief on a@casorial misconduct claim, a habeas petitioner must
show that the state court’s rejection of presecutorial misconduct claim “was so lacking in
justification that there was an error well urgteod and comprehended in existing law beyond any
possibility for fairminded disagreementParker v. Matthews 132 S. Ct. 2148, 2155
(2012)(quotingHarrington, 131 S. Ct., at 786-87).

Petitioner first claims that the prosecutapermissibly vouched for petitioner’s guilt when
he permitted Sergeant Miller to impermissibly express an opinion as to petitioner’s guilt. In
Cooper v. Sowder837 F.2d 284 (6Cir. 1988), the Sixth Circuit held that it was fundamentally
unfair and a violation of due procasgermit a detective to testify as expert witness that all the
evidence linked the petitioner, and no one els¢heocrime. The Sixti€Circuit concluded that
“[t]he opinion-testimony had a direct influencette jury’s consideration of petitioner’s guilt or
innocence.’ld. at 287.

The Sixth Circuit’s holding irCooperdoes not entitle petitioner to habeas relief. First,
Sergeant Miller was not presented as an expert witness at petitioner’s trial. Secondly, Sergeant
Miller’s testimony concerning his belief that th&lA evidence established that petitioner was the

shooter was in response to the defense theatyth police had placed too much emphasis on the
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results of the DNA testing in the absence of oiwellence. Third, the jury was instructed to judge

a police officer’s testimony by the same standasdhe testimony of any other witness, which
ameliorated any prejudice from this testimony. (Tr. 10/15/09, pp. 2075@&).e.g. Norton v.
BoyntonNo.2011 WL 282433, * 8 (E.D. Mich. January 26, 2011). Final§g6perwas decided

prior to Congress’ adoption of the AEDPA...so @mopercourt owed no deference to the state
court decision on these issueBdrsey v. Banks749 F. Supp. 2d 715, 738 (S.D. Ohio 2010). The
judge inDorseyindicated that he had “been unable to locate a single case decided by the Sixth
Circuit Court of Appeals, apart frotooper where a prosecutor's questioning of a law
enforcement officer about the truthfulness of a @swled to the grant of a writ of habeas corpus.”

Id. Petitioner is not entitled to habeas relief on this claim.

Petitioner further claims that the prosecwdayued facts not in evidence when he argued
that DNA evidence was better than fingerprints, a videotape, or eyewitness testimony. It is
improper for a prosecutor during closing argumémtsring to the jury any purported facts which
have not been introduced into@ence and which are prejudici8yrd v. Colling 209 F. 3d 486,

535 (8" Cir. 2000). However, prosecutors must be given leeway to argue reasonable inferences
from the evidencdd.

As the Michigan Court of Appeals reat in rejecting petitioner’s claingee Hardeman,

Slip. Op. at * 9, the prosecutor’s remark wasagponse to defense counsel’s argument that there
was no “physical evidence” that petitioner was at the crime scene at the time of the shooting and
that the subsequent DNA testing was inconclusiyeetifioner’s identity as the shooter or that the
shooter could have been one of petitioner’s retstivi he Michigan Coudf Appeals further noted

that an expert testified at trial about neit@ndrial DNA testing and her report was admitted into
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evidence for the jury to consider. There was evidence that mitochondrial DNA testing could
exclude a substantial portion of the population tad hairs from the crime scene were a match
to petitioner or one of his maternal relatives.ribgithe challenged remarks, the prosecutor urged
the jury to consider the DNA test resultscionjunction with the testimony that petitioner was
identified as being at the motelthe time of the shooting. Because there was at least some factual
support on the record for the prosecutor's argument, the prosecutor’s remarks did not deprive
petitioner of a fair trialSee U.S. v. Hennp45 F.3d 367, 377 {6Cir. 2008). Moreover, any
prosecutorial misconduct in attempting to injexatts that had not beamtroduced into evidence
was also ameliorated by the trial court’s instruction that the lawyers’ comments and statements
were not evidence. (Tr. 10/15/09, p. 203¢e Hamblin v. MitchelB54 F. 3d 482, 495 {6&Cir.
2003). Petitioner was not denied a fair trial because of prosecutorial misconduct.

As arelated claim, petitioner contends that ttounsel was ineffective for failing to object
to the prosecutorial misconduct. To show prejudice uidiecklandfor failing to object to
prosecutorial misconduct, a habeas petitioner ningst/ $hat but for the alleged error of his trial
counsel in failing to object to the prosecutor’'s improper questions and arguments, there is a
reasonable probability that the proceeding would have been diffSemtlinkle v. Randlg/1
F. 3d 239, 245 (BCir. 2001). Because the Court haseatly determined that the prosecutor’s
comments did not deprive petitioner of a fundamenfailytrial, petitioner is unable to establish
that he was prejudiced by counsel’s failure to object to these rerBaskSlagle v. Bagled57 F.
3d 501, 528 (B Cir. 2006). Petitioner is not entitled to habeas relief on his fourth claim.

V. Conclusion

The Court will deny the petition for writ of baas corpus. The Court will also deny a
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certificate of appealability to petitioner. In orde obtain a certificate of appealability, a prisoner
must make a substantial showing of the desfialconstitutional right. 28 U.S.C. § 2253(c)(2). To
demonstrate this denial, the applicant is required to show that reasonable jurists could debate
whether, or agree that, the petition should have besvived in a different manner, or that the
issues presented were adequate tordescouragement to proceed furttgtack v. McDaniel

529 U.S. 473, 483-84 (2000). When a district court rejects a habeas petitioner’s constitutional
claims on the merits, the petitioner must demorestredt reasonable jurists would find the district
court’s assessment of the constitutiariaims to be debatable or wrond. at 484. “The district

court must issue or deny a certificate of appealahitttgn it enters a final order adverse to the
applicant.” Rules Governing 8§ 2254 Cases, Rule 11(a), 28 U.S.C. foll. § 2254.

For the reasons stated in this opinitime Court will deny petitioner a certificate of
appealability because jurists of reason would mat this Court’s resolution of his claims to be
debatableSee Strayhorn v. Bookét18 F. Supp. 2d 846, 854 (E.D. & 2010). The Court will
also deny petitioner leave to appeaforma pauperidecause the appeal would be frivolous.

Myers v. Straubl59 F. Supp. 2d 621, 629 (E.D. Mich. 2001).
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V. ORDER
Accordingly, the Petition for Writ of Habeas Corpu®IiENIED.

The Court furtheDENIES a certificate of appealability and leave to appedorma

pauperis

S/Lawrence P. Zatkoff

HON. LAWRENCE P. ZATKOFF
Dated: June 10, 2014 UNITED STATESDISTRICT JUDGE
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