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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

THOMAS MONAGHAN, and
DOMINO SFARMS CORP,

(Gs=No. 12-15488
Plaintiffs, Hon. Lawrence P. Zatkoff
V.
KATHLEEN SEBELIUS, et al,
Defendants.

/

OPINION AND ORDER

AT A SESSION of said Court, heid the United States Courthouse,
in the City of Port Huron, Stat# Michigan, on December 30, 2012.

PRESENT: THE HONORABLEAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

I. INTRODUCTION

This matter is before the Cown Plaintiffs’ Emergency Motio for a Temporary Restraining
Order [dkt 8]. The Governmenitedd a response [dkt 12]. The @bfinds that the facts and legal
arguments are adequately presenteithenparties’ papers such thiaé decision process would not be
significantly aided by oral argumentTherefore, pursuant to E.D. 8 L.R. 7.1(f)(2), it is hereby
ORDERED that the Motion be resety on the briefs submitted,itiout oral argurant. For the
following reasons, Plaintiffs’ Motion is GRANTED.

ll. BACKGROUND

Plaintiff Thomas Monaghan (“Monaghan”) isettowner and sole shareholder of Plaintiff
Domino’s Farms Corp., (“DF”) aecular, for-profit property managent company. On December 14,
2012, Plaintiffs filed a complairior declaratory judgment dninjunctive relief regardingvhether they

must comply with the PreventivesBlth Services coverage provision (“mandate”) in the Women'’s Health
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Amendment, 42 U.S.C. 8§ 3§§-13(a)(4), to the Patient Protectmmd Affordable Care Act of 2010,
(“the ACA"), Pub. L. No. 111-148, 128tat. 119 (Mar. 23, 2010), as amended by the Heath Care and
Education Reconciliation Act, Pull. No. 111-152, 12 Stat. 1029 (Mar. 30 2010). The named
Defendants are the three fedgalernment agencies charged wintiplementing and administering the
mandate and the individuals heading these agetiweBepartment of Healdnd Human Services and
Secretary Kathleen Sebelius; the Department ofritesury and Secretary Tithg F. Geithner; and the
Department of Labor arfecretary Hilda L. Solis.

The ACA “aims to increase the number of Aitens covered by health insurance and decrease
the cost of health careNatl Fed'n. of Indep. Bus..\Sebelius132 S. Ct. 25662580 (2012). In
deciding to include a contraception coverage mandadngress found that: (1) the use of preventive
services, including contraception, results in a hiealfpopulation and reduces health care costs (for
reasons related and unrelated to pregnancy); anac¢2ss to contraception improves the social and
economic status of womefeer7 Fed. Re@725, 8727-8728 @b. 15, 2012).

According to the contraception coverage mamdadmmencing in plan years after August 1,
2012, and unless “grandfathered” or otherwise exeenmployee group health benefit plans and health
insurance issuers must include coverage, witlsost sharing, for all FDA approved contraceptive
methods, sterilization procedures, and patient éidncand counseling for allomen with reproductive
capacity. SeeHealth Resources and Servicddministration (“‘the HRSA”)Womens Preventive
Services: Required Health Plan Coverage Guidelines  (available at
http:/mww.hrsa.gov/iwomensguidelifes FDA-approved contraceptivaedicines and devices include
barrier methods, implanted devices, hormonal meftard$ emergency contraceptive “abortifacients,”

such as “Plan B” (which preventstfiization of the egg) and “Ella” (whh stops or delays release of the



egg). SeeFDA, Birth Control Guide (Aug. 2A?) (available at www.fda.gov/For
Consumers/ByAudiendedr\WWomen/ucm18465).

Employers with at least 50 employees that dacootply with the mandatface fines, penalties
in the form of a taxand enforcement actiorfsr non-compliance.See29 U.S.C. § 1132(a) (civil
enforcement actions by the Department of Lahod insurance plan participants); 26 U.S.C. §
4980D(a),(b) (penalty of $100 perydeer employee for noncompliancetincoverage provisions of the
ACA); 26 U.S.C. § 498H (annual tax assessment for noncompdamith requirement to provide health
insurance).” Tyndale House Publishers, Inc. v. SebelNe 12-1635, 2012 WBE817323 at *2 (D.D.C.,
Nov. 16, 2012).See als@7 Fed. Reg. 8725, 87%b. 15, 2012).

Monaghan is a member of the Raic Church. He asserts thas Catholic beliefs are in line
with Pope Paul VI's 1968 encycliddumanae Vitagwhich states “any action wah either before, at the
moment of, or after sexual intercourse, is specifigatgnded to prevent proet#won, whether as an end
or as a means’—includingputraception—is a grave sirSeeDkt. 8, ex. 2 af[f 12-15, 24-25, 31.
Monaghan also states that he subscribes to authoritative Catholic teaching regarding the proper nature of
health care and medical treatment. For instance, ghanebelieves, in accordance with Pope John Paul
II's 1995 encyclicaEvangelium Vitagthat “[c]ausing death’ can nevie considered a form of medical
treatment,” but rather “runs completely counter t® tiealth-care profession, iah is meanto be an
impassioned and unflinching affirmation of lifeld. Plaintiffs do not believe that contraception or
abortion properly constitute healthre, and involve immoral practicaad the destruction of innocent
human life.ld. at 9 24-25.

On these bases, Monaghan contends that impliemce with the mandate would require him to
violate his religious beliefs because thandate forces him, and/or thepopation he controls, to pay for,

provide, facilitate, or otherwiseugport contraception, sterilization and to some extent, abortion. If DF



does not provide the mandated confpice coverage, Plaintiffs estimatet DF will be required to pay
approximately $200,000 per year daxaand/or penalty. Plaintiffs do neant to forego providing health
coverage because doing so would impact DF’s ability to compbtetiver companies that offer such
coverage, and its employees would have to obtain expensive individual policies in the private
marketplace.

On December 14, 201PJaintiffs brought suit contendinthat the ACA mandate violates the
Religious Freedom Restoration Act (‘RFRA32 U.S.C. § 200fb-1 (2006), the Administrative
Procedures Act (“APA; 5 U.S.C. § 50@t seq.and the Free Exercise, Freesfaation, Establishment,
and Free Speech clauseshaf First Amendment.

On December 21, 2012, Plafst filed the instant Emergency Motion for a Temporary
Restraining Order relative to théRFRA and First Amendment frexercise, free speech, and free
association claims, seeking to enjoin the Governrftemt enforcing the mandate against Plaintiffs.
Defendants filed a respornse December 25, 2012.

[l. LEGAL STANDARD

The factors to be weighed before issuing a HROthe same as thosmsidered for issuing a
preliminary injunction.See, e.g., Workman v. BredeséB6 F.3d 896, 904-05 (6th Cir. 2007). In
determining whether or not to gramraliminary injunction, a districtourt considers fouactors: (1) the
plaintiff’s likelihood of success on the merits; (2)ettrer the plaintiff could suffer irreparable harm
without the injunction; (3) whethgranting the injunction will cause stdastial harm to others; and (4)
the impact of the injunction on the public intereSonnection Distributing Co. v. Rentb4 F.3d 281,
288 (6th Cir. 1998)See also Hamilton's Bogas, Inc. v. Michigan501 F.3d 644, 649 (6th Cir. 2007).

A reviewing court generally will balance these factors, and no singte faitit necessarily be

determinative of whether or not to grant the injunct@onnection Distributing Cpl154 F.3d at 288.



Courts, however, may grant a prehary injunction even where the piaif fails to show a strong or
substantial probability of success on the merits, but where he at least showsgjsestoiss going to the
merits and irreparable harm which decidedly ogh®iany potential harm to the defendant if the
injunction is issued.Jones v. Carus®69 F.3d 258, 277 (6th Cir. 2009) (quotifrgendship Materials,
Inc. v. Mich. Brick, In¢.679 F.2d 100, 104 (6th Cir982)) (emphasis added).
l1. ANALYSIS

A. LIKELIHOOD OF SUCCESS ON THEMERITS —RFRA CLAIM *

1. Standing

Inherent to an analysis of whether Plainiife likely to succeed on the merits of their RFRA
claim is the question of whether Plaintiffs may msikeh a claim to begin with. The relevant portion of
the RFRA reads as follows:

Government shall not substantially burdempersonsexercise of religion even if the

burden results from a rule of general aggtility, except as provided subsection (b) of

this section.
42 U.S.C. § 2000bb—1(aphasis added). The language oRR&®A raises the issue of whether DF—
a secular, for-profit business organization witlsirmgle owner and director—has the right to freely
exercise religion. A corollary to this is the questid whether Monaghan may project his personal free
exercise rights through DF, evtiough the ACA does not, litg terms, require Morggan to do anything
in his individual capacity. For purposes of grantirgitistant Motion, it is sufficient for the Court to find

that Monaghan may bring a claimder the RFRA based on his arguirtbat the mandate requires him

to perform an act that is at oddth his religious beliefs.

! The Court’s analysis addresses only PlaintiffSRRFelaim. The Court finds that it need not
include a separate discussion of Plaintiffs’ Free @&serclaim since both theories seek to protect the
same liberty interest—theeke practice of one’s religiorSee Legatus v. Sebeliyslo. 12-12061, 2012
WL 5359630 (E.D. Mich. Oct. 31, 2012).



Monaghan states that once thandate takes effect, he—as smlaer and director of DF—uwill
be required by law to provide, through DF, heaiurance coverage for contraception. Monaghan
asserts that acting to have his company provide soverage would cause him to commit a grave sin
according to his religious beliefs. i$targument is well-taken, since [B&nnot act (or sin) on its own.
Therefore, even though the ACA does not litergliplya to Monaghan, the Cduis in no position to
declare that acting through his company to providaioehealth care coverage to his employeesmiates
violate Monaghan's religious beliefs. They are, aftehalkeligious beliefs.See Thomas v. Review Bd.
of Ind. Empt Sec. Di450 U.S. 707, 718 (1981)rding it beyond the scopd judicial function and
competence for a court to decideat¥ter a party is correctly understang his religious doctrine because
“[c]ourts are not arbiters of scriptural interpretatipn Accordingly, Monaghan has standing to make his
claim under the RFRA. The Courkés no position as to whether 25 a for-profit business, has an
independent right to freely exercise religiorbee Legatys2012 WL 5359630 at4 (“[plaintiff
corporation] was founded as family business and remains aosgly held family corporation.
Accordingly, the court need not, and does not, degftether [plaintiff], as a feprofit business, has an
independent First Amendment rightfree exercise of religion.”).

2. Substantial Burden

The RFRA “provides a statutoryadin to individuals whose religious exercise is burdened by the
federal government.’United States v. Wilgu638 F.3d 1274,2I79 (10th Cir. 2011). Congress passed
RFRA to restore the compelling interest test tied been applied to laws substantially burdening
religious exercise before the Supreme Court’s decisimijployment Division v. Smjth94 U.S. 872
(1990). Thus, under the RFRA, strict scrutiny applies to federal statutes that substantially burden a

person’s exercise of religion.



The particular burden cited by Plaintiffs is the requirement that DF provide a health insurance
plan that includes the contraceptive coverage requirtteldCA. The Catholi€hurch teaches that it
IS a sin to use, provide, or otherwise supportraoaption. Monaghan israember of the Catholic
Church. He asserts that taking stephave DF provide contraceptiooverage violates his beliefs as a
Catholic. If Monaghan chooses to not have DF pgeodoverage in order to avoid the mandate, then
beginning in 2014, DF will inguan annual penalty of $2,000 per full-time employee.

The Supreme Court has held thaititting substantial pressumn an adhererto modify his
behavior and to violate his beliefs” substantiilydens a person’s exercise of religidinomas450
U.S. at 718. As net, the Court is in no positido decide whether andwhat extent Monaghan would
violate his religious beliefs bgomplying with the mandatdd. at 716. Other courtsave assumed that a
law substantially burdens a person’s free exegfisgligion based on that person’s asserti@ee U.S. v.

Lee 455 U.S. 252, 257 (1982) (“Wieerefore accept appellee’s contention that both payment and receipt
of social security benefits ferbidden by the Amish faith.”May v. Baldwirl09 F.3d 557,&3 (9th Cir.

1997) (“[W]e will assume that undoing May's dread®gkiposes a substantial burden on his exercise of
Rastafarianism.”}Hamilton v. Schriro/4 F.3d 1545, 1552 (8th Cit996) (“|W]e assume that the
regulations and policies at issue in the present case substantially burden Hamilton’s exercise of his
religion.”).

As such, the Court will assume that afgdiby the mandate would substantially burden
Monaghan’'s adherence to the Catholic Churclaishiegs. The Court turns next to the question of
whether the government has satisfied its burdeshéwv that the mandate was nevertheless narrowly
tailored to serve a compekj government interest.

3. Compelling Government Intsté east Restrictive Means



The Government may substantially burden a perssercise of religion “aly if it demonstrates
that application of the burden to the person is itéugince of a compelling gomenental interest.” 42
U.S.C. § 2000bb—1(b)J1 A “compelling interest” is one “of the highest orde€hurch of the Lukumi
Bablu Aye, Inc. v. City of HialeaB08 U.S. 520, 546 (1993)yisconsin v. Yode406 U.S. 205, 215
(1972). The government bears the burdeprobf and “ambiguous proof will not sufficeBrown v.
Entmt Merchs. Assnl31 S. Ct. 2729, 2739(q21). To satisfy this burden, the Government must
“specifically identify an ‘actual blem’ in need of solving,” andhow that substantially burdening
Plaintiffs’ free exercise of religion factually necessary to the solutiond. at 2739.

The Government advances two interests furtheyettie mandate. First, the Government has an
interest in promoting public health generally. @®have assumed, sometimes without deciding, that the
improvement of public health is, at least in some instances, a compelling ifexgetts of Univ. of Cal.

v. Bakke438 U.S. 265, 310 9¥8) (“It may be assumed that inn® situations a State’s interest in
facilitating the health care of its citizens is sugfntly compelling to syport the use of a suspect
classification.”);Buchwald v. Univ. of N.M. School of Meth9 F.3d 487, 498 (10Cir. 1998) (finding

that “public health is a compelling governmerteiiast”). The Government argues that the primary
benefit of the regulations is thahdividuals will experence improved healtas a result of reduced
transmission, prevention or delayed onsetl earlier treatment of diseaseSeeDkt. 12 at 16.
Additionally, the Government expedte regulations to increase acdesand utilization of preventative
services, which are not used at optimal levels tdijagxpanding coverage and eliminating cost sharing
for recommended preventive servicdd. According to the Government’s theory, increased access to
contraceptive services is a key part of these predieth outcomes, aslack of comaceptive use may

prove to have negative health consequerides.



The Government's second propdsinterest is to “removiethe barriers to economic
advancement and political and social integration tla&e historically plagued certain disadvantaged
groups, including women” by “[ajuring women equal access .to. . goods, privileges, and
advantages|.]"ld. (citing Roberts VJ.S. Jayceegl68 U.S. 609 (1984)). Ti&overnment states that by
including in the ACA gender-specific preventive Itieaervices for women, Congress assured that the
goals and benefits of effectivegpentive health care would apply wetual force to women, who might
otherwise be excluded from the ACA. The Governnmets that “women have different health needs
than men, and these needs often generate additional costs. Wanigibearing age spend 68 percent
more in out-of-pocket hetalcare costs than menld. at 17. These costs resaltvomen often forgoing
preventive careld. Accordingly, this disproportionate burden women creates “financial barriers . . .
that prevent women from achiagihealth and wellbeing foredmselves and their familiesld.

Plaintiffs state that the Govenent has not shown an “actual gesb in need of solving,” the
solution to which requires certairdimiduals—such as Monaghan—to vt their religious beliefs. The
“promotion of public health,” does not indicate wiaatual, specific problem im need of solving.
Plaintiff also points to the fat¢hat Defendant Health and Human Services has provided for several
exemptions to the mandate, based on such facttive aige of the employer, and whether an insurance
plan is “grandfathered.” A plan is considered “gfatiabred” if an individual was enrolled in the plan on
March 23, 2010, the date on whittle ACA was enacted. 75 Fed.gr84,540. Approximately 193
million health plans weri existence on March 23010, and were thereforequired to comply with
some, but not all, of the ACAs provisionisl. Plaintiffs question why such emptions are needed if the
Government’s stated goals are of paramount impatamd why the only way &xtually solve the cited
problems is to enforce the mandate. Plaintiffs #pear to argue that the Government undermined its

compelling interests by not enforg the mandate agairalt health plans immediately when the ACA



was enacted. For these reasonaintff asserts that there is mompelling reason to force certain
employers, such as Plaintiffs, to violate their religious beliefs.

If the Government meets the corllipg interest test, itmust also prove that it has chosen the
least restrictive means of furthering that irderél2 U.S.C. 0000bb-1(b)(2). The Sixth Circuit
describes the least restrictive neéest as “the extent to whielscommodation of éh[plaintiff] would
impede the state’s objectives,” and explains thati§tiier the state has made this showing depends on a
comparison of the cost to the goveent of altering its activity to allethe religious practice to continue
unimpeded versus the cost to the religious interest imposed by the government &&iiRitdge Baptist
Church v. Indus. Comm'811 F.2d 1203, 1206th Cir. 1990).

Granting an additional exemption would not sigaifity impede the Govamment’s objectives, at
least in regard to the Plaintiffs in this case. Phdies have not provided gy on the issue of whether
and to what extent the Governmevduld be harmed should othemngdarly situated plaintiffs bring
similar suits against thedBernment.  AdditionallyPlaintiffs set forth severalternative means for the
Government to use to addressitiaterests. Plaintiffs propogkat the Government could provide the
contraceptive services directly, or perhaps offer incemtiy employers who providier such services (as
opposed to sanctioning employers who do not). llingeaith nearly identical factual circumstances,
other courts have found tithe government failed to matt burden of proof. Seédewlandv. Sebelius
No. 12-1123, 2012 WB069154 at *8 (D. Colo. July 27, 2012pgfendants have failed to adduce facts
establishing that government provision of contriwepservices will necessarily entail logistical and
administrative obstacles defeatitige ultimate purpose of providj no-cost preventative health care
coverage to women.”);egatus 2012 WL 5359630 at 11 (“The cost to Platiffs appears provably

substantial. The cost to the Goveaent appears provably small[.]").

10



The Court finds that the parties have sethfglausible arguments in connection with the
compelling interest and least restrictive means fctoret at this point, & Court has insufficient
information before it to adequitedetermine whether the Governntie interests are sufficiently
“compelling,” or whether the Government’s actionstheeleast restrictiveThus the Government has
failed to carry its burden.

4. Conclusion

Plaintiff has shown that abiding by the mandateswbstantially burden his exercise of religion.
The Government has failed to sati$yburden of showing that its amtis were narrowly tailored to serve
a compelling interest. Thereforegt@ourt finds that Plaintiffs haestablished at least some likelihood
of succeeding on the merits of theIFRA claim, or at leasome “serious questiogeing to the merits”
of the claim. Carusq 569 F.3d at 277. Accordingly, this factveighs in favor of granting Plaintiffs’
motion. The Court turns next taethemaining factors to consider @vhassessing preliminary injunctive
relief.

B.|RREPARABLE HARM TO PLAINTIFF

The loss of First Amendmeifitcedoms, for even minimal geds of time, unquestionably
constitutes irreparable injunglrod v. Burns427 U.S. 347, 373 (1976).Moreover, when First
Amendment freedomare at risk, the irreparable harm facimerges” with the likelihood of success,
such that if the plaintiff shows he is likely to succeadhe merits, he has simultaneously proven he will
suffer an irreparable harmSee McNeilly v. Lan®84 F.3d 611, 620-21t(6 Cir. 2012) (“Once a
probability of success on the mersitas shown, irreparable fina followed . . . . Bcause [the plaintiff]
does not have a likelihood of successhenmerits, . . . his argument thatis irreparably harmed by the

deprivation of his First Amendent rights also fails.”).

11



Because Plaintiffs’ claims involve a First A&mdment right, and because the Court has found
some likelihood that Plaintiffs’ RRA claim will succeed otthe merits, the Coufinds that irreparable
harm could result to Plaintiff. This factor tbfare weighs in favor @ranting Plaintiffs’ motion.

C.IMPACT ON PUBLIC INTEREST

The impact of a preliminary injunction on the [wlnterest turns in large part on whether
Plaintiffs’ Constitutional rights are alated by the enforcement of the ndate. “[l]t is always in the
public interest to prevent the violatiof a party’s Constitutional rightsG & V Lounge, Inc. v. Michigan
Liquor Control Comm'n23 F.3d 1071, 107&th Cir. 1994);see also Dayton Area Visually Impaired
Persons, Inc. v. FishgrO F.3d 1474, 1490%6Cir. 1995) (stating “the plib as a whole has a significant
interest in ensuring equal protection of the lawspmatkction of First Amendmeéhberties”). As noted,
Plaintiffs’ Constitutional right tdreely exercise religion is &sue in this case. ltiis the best interest of
the public that Monaghan not be compelled to acomflict with his religious defs. This factor thus
weighs in favor of graimg Plaintiffs’ motion.

D. BALANCING HARM

Finally, the Court must balance the harm to Pl&rifithe injunction is daeied with the harm to
the Government if the injunction gganted. So long as Plaintiffs"\li&shown “serious questions” as to
the merits of their RFRA claim, and irreparalblarm that outweighs any potential harm to the
government, the Court mayagt Plaintiffs’ motion. Carusq 569 F.3d at 277 (quotirgiendship
Materials, Inc. v. Mich. Brick, Inc679 F.2d 100, 104 (6th Cir982)) (emphasis added).

At this point, the Courtmay reasonably conclude that tiEse will not be resolved before
January 1, 2013—the date on which the mandate édfiees. As such, denying Plaintiffs’ motion will
result in a substantial burden on Monaghan'’s rightet® exercise of religion, since on January 1, 2013,

Monaghan must choose whether to abide by the maaddteiolate his beliefs, or accept the financial

12



consequences of not doing so. And, as noted, auahfringementupon Plaintiffs’ First Amendment
rights—even if for a short time—cditates irreparable injury. Sédrod, 427 U.S. at 373.

The Government will suffesome, but amparatively minimaharm if the injunction is granted.
Connection Distributing Co. v. Rerth4 F.3d 281, 288 (6th Cir. 1998pting that “the government
presumably would be substantidiigrmed if enforcement ofcanstitutionalaw . . . were enjoined”).
The harm of delaying the implemtation of a statute that mayelabe deemed constitutional is
outweighed by the risk of substantially demning the free exercise of religioGee Legatys2012 WL
5359630 at *4. Moreover, the harmaafrving out, at least temporayign additional exemption for an
organization with less than 100 emy@es can hardly be consideredgaificant or “irreparable” harm to
the Government. Therefore, this factor wasig favor of grantig Plaintiffs’ motion.

V. CONCLUSION

For the reasons set forth above, IT IS HEREBERDERED that Plaintiffs’ Emergency Motion
for a Temporary Restraining @ar [dkt 8] is GRANTED.

IT IS FURTHER ORDERED that Plaintiffs dhaubmit to the Courh form of Temporary
Restraining Order consistent with this Opinion.

IT 1S SO ORDERED.

Date: December 30, 2012 s/Lawrence P. Zatkoff

Lawrence P. Zatkoff
U.S. District Judge

13



