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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOHN C. BUCHANAN, JR.,
Plaintiff,

No. 12CV-15511
VS. Hon. Gerald E. Rosen

JAMES W. METZ Il andDONOVAN
MOTLEY ,

Defendants.

OPINION AND ORDER GRANTING DEFENDANTS' MOTIONS FOR
SUMMARY JUDGMENT

I. INTRODUCTION

This civil rights litigation arises out of Plaintiff John C. BuchanansJr.
involvement in attempting to redevelop a manufacturing plant into a film studio
and claim a credit undévlichigan's Film and Digital Media Tax Credit program.
When the project was not approved by the Michigan Film Office, which was in
charge of assesgjrclaims under the prograrhe State initiated an investigation
against Plaintiff and several of his associates, eventually resultimginnnal
charges against Plaintiff. A Michigan state court subsequently dismissed those

charges for want of probable cause. Plaintiff has now brought a cause ofiractio
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this Court, asserting claims under the Fourth Amendment and Michigan common
law for malicious prosecution and false arred®laintiff targets those claims
againstDefendants James W. Metz &l formerSpecial Agent with the Department

of Attorney Generaland Donovan Motley, an Assistant Attorney General assigned
to litigate the case on behalf of the sta®aintiff’'s complaintdargely focus on his
assertion thaMetz and Motley decided to pursueaches against Plaintiff without
probable cause and effectuated this by having Motley make false statements to a
magistrate.

Both Defendants have now moved for summary judgment, asserting that
there was probable cause to bring the charges, and that thegtilezl to either
qualified, absolute, or governmental immunity. Having reviewed and considered
the Defendant$/otions and supporting brisf Plaintiff s responsériefs, and the
entire record of this matter, the Court has determined that the reddlegations,
facts, and legal arguments are adequately presented in these written submissions,
and that oral argument would not aid the decisional process. Therefore, the Court
will decide this matter “on the briefs.” See Eastern District of MichigaralLoc

Rule 7.1(f)(2). The Courg Opinion and Order is set forth below.



ll. PERTINENT FACTS

A.  Michigan’s Film and Digital Media Tax Credit

This case arisesut of the State of Michigds tax incentives for the film
industry. In 2008, the State Legislature enacted the “Film and Digital Media Tax
Credit; which permitsinvestors to claim a tax credit “for an investment in a
gualified film and digital media infrastructure project . . . equal to 25% of the
taxpayels base investment.” M.C.L. § 208.1452 (effective April 8, 2008}.
The Michigan Film Office oversees the issuance of these credits, with the
concurrence of Michigae Treasurer. § 208.1457(1). A “qualified film and digital
media infrastructure project” includes production and postproduction facilities,
property and equipment related to the facility, and “any other facility that is a
necessary component of the primary facility.” 8§ 208.1457(11)dportantly,the
tax credit defines a “base investment” as:

[T]he cost, including fabrication and installation, paid or accrued in

the taxable year of tangible assets of a type that are, or under the

internal revenue code will become, eligible for depreciation,

amortization, or accelerated capital cost recoveryfdderal income

tax purposes, provided that the assets are physically located in this

state for use in a business activity in this state and are not mobile

tangible assets expended by a person in the development of a qualified

film and digital media infrastructure project. Base investment does
not include a direct production expenditure or qualified personnel

! After the events at issue in this lawsuit, Michigan significantly changed its film
industry tax credit program.
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expenditure eligible for a credit under [a different provision of
Michigan's film incentive, § 208.1455].

§ 208.1457(11)(a).
B. The Development of he Lear Plant into a Film Production Facility

1. Alpinist and West Michigan Films Agree To Redevelop the Lear
Plant

In 2006, Plaintiff had a discussion with his father, Jack Buchanan, Sr., in
which he convinced Buchanan Sr. to enter into a businessndedlich the two
would purchasea former manufacturing plant just outside of Grand Rapids
commonly known as the “Lear Plant” or “Hangar 424btley Interview with Jack
BuchananSr., Dkt. #67-9, at 1 To facilitate the transaction, the two formed
Alpinist Endeavors, LLG"Alpinist”) a limited liability companyointly co-owned
by the twa Id. They purchased the property for $4.2 millidd. Plaintiff and his
father had originally planned to sell the building, and according to Bucltaman
they had several interested purchasers ready to buy the property for $7 imiition,
Plaintiff believed they could make more mgndeading to tension between
Plaintiff and his father Eventually Plaintiff, without the input of his father, sought
to find an investor to convert units 4 and Slof Lear Planfthe “Property”)into a
permanent film studio, which could enable Plaintiff to take advantage &filthe
and Digital Media Tax CreditSee idat 1-2; see alsd”l.'s Compl, Dkt# 49, at |

15-21). In 2009, Plaintiff met with Joseph Peters, an unemployed individual who



had previously interacted with Plaintiffnéthe two came to an agreement that
Peters would formand owna company called West Michigan F8mLLC
(“WMF") , which would purchase theropertyfor $40 million SeePeters Dep.,
Dkt #69-6, at 315, Pl.'s Compl., Dkt. # 491 21(a) This initial plan was formed
unbeknownst to Buchanan Sr., who did not find out about WMF Notiember
20097

2.  The Tax Credit Application

Prior to Buchanan Ss. discovery of the plan, WMF filed an “Application
and Agreement for Infrastructure Development Film and Digital Media Incentives”
with the MFO on November 2, 2009. Application, Dkt. #-86 The application
included a business pladescribing a “state of the art film production facility”
with a floor area “in excess of 400,000 square faat! projecting employment of
up to 975 individuals. Id. at 2. The plan included a construction estimate of
$23.72 million that would be newsmy to convert the property to a “turnkey
ready” film studio. Budget, Dkt. # 68. Further, the application contained a
purchase agreement, signed by Plaintiff and Joseph Peters, executed on October
28, 2009, that purported to demonstrate a transfenitsf 4 and 5 of the Lear Plant

from Alpinist to WMF. Purchase Agreement, Dkt. #-8BB The agreement

? Plaintiff had, however, been in talks with Buchanan Sr.’s attorney since May
2009 regarding the possibility of Plaintiff buying out his father’s share in Alpinist.
May 19, 2011 email, Dkt. # 69.
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contained a condition precedent stating that “Buyer shall not be obligated to close
the transaction. .unlesshe following conditions shall have each been met prior
to the closing . .Buyer shall have obtained a commitment for a Michigan Film
Infrastructure Tax Credit of no less than $10,000,00@."at 56. In November
2009, the MEDC, the Michigan Film Office, and the Treasurer apparently prbvid

a preliminary approvalor WMF’'s application subject to further examination of

the Property.Pl’s Compl., 11 30, 32.

Following thesubmission of the application, the MFO interacted primarily
with Peters, as thapplicant andourchaser of the property designated to become
the film studio. Peterss primary contact point was Janet Lockwood, the Film
Commissioner of the MFO during the periodtloeé WMF application Peters also
had frequent communication with Penny Launsteinemployee at the Michigan
Economic Development Corporation (MEDC), which assisted the MFO in
evaluating applications under the tax policy. Though both Launstein and
Lockwood appeared to understand that they were communicating only with Peters
and two othe individuals aiding Peters and Plaintiff in the application process
(who will be discussed below), Plaintilometimesghostwrotecommunications
for Peters, composing entire emails to Launstein and Lockwood, signed with

Peterss name. For example, in om®mmunication from Peters to Launstein

® Plaintiff does not appear fwovide supporting documentation of this approval,
but Defendant does not contest this claim in its briefing.
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describing the improvements that Alpinist wasnteketo the property prior to
closing, Plaintiff wrote “wé&re not sure what the Sellsimprovements are, butst
obviously a very big number.”Studio Rehab Costs email, Dkt. #-6Z, Ex. E.
Between the November 2009 application and the eventual May 2010 denial of the
application,Launstein and Lockwood had dozens of communications with Peters,
seeking final confirmation of WME purchase of the property, details regarding
the improvements that were to be made to turn the property into a film studio, the
costs of those improvements, and other informati@ee, e.g.Launstein Dep.,
Dkt. # 694, at 13645; Peters Dep., Dkt. # 68, at 2530. During this process, the
Film Office repeatedly asked to conduct their own appraisal of the building to
determine whether the $40 million purchase price was reasonable, arclaso
for a detailed list of improvements made to the property in furtherance of turning it
into a film studio, as well as invoices for those improvements. Peters Dep:, at 25
30. Plaintiff had access to dozens of such invoises|nvoices, Dk. # 687, but
when Peters requested that they turn those invoices ovtretd-Im Office,
Plaintiff refused, Peters Dep., at-36.

Following the initial application to the MFO, Buchanan Sr. learned of, and
approvedf, the plan to redevelop the plant. Buchanan Sr. stated that in November
(after the initial applicationincluding the purchase agreemdmdd been filed), his

attorney informed him that his son and Peters had made an agreement to develop



the Property into a film studio. May 19, 2011 email from Jack Buchanan to
Donovan Motley, Dkt. #7-9. At the time, Buchanan Sr. had begarking with
potential buyers of units 3 and-4the two units included in the MFO application.
Id. Buchanan Sr. “still did not consider this deal with [his] son and Joe Peters
viable until they sent [him]. .a copy of an executed tax credit approval form
signed by Janet Lockwoodfd. Buchanan Sts attorney “verified with Joe Peters
that the approval form was the finstep before issuance of the tax credits and
there were no contingencies remaining,” and Buchanan Sr. thene@nidr an
agreement with [Plaintifffo sell [his] interest in the property .for $3.2 million.”
Id. Buchanan Sr. then “learned, for the first timethat before the state actually
Issued the credits, certain improvements had to be made pooiperty in order to
make it an official operating film studio.ld.*

3. Other Individuals Involved in the Deal

Three other individualsassociated with Plaintiffivere involvedin the
application processFirst, Plaintiff recruited Brice Bossardet, whdphaintiff knew
from various construction and development projects. Bossardet Aff., Dkt1#,67
1 2. Bossardet assisted in creating the business plan that was attached to the

Novenber 2, 2009 applicationld. 1 24. Bossardet had anticipated thatestors

* As discussed below, Buchanan Sr. and Plaintiff eventually reached an agreement
by which Buchanan Sr. would sell his interest in Alpinist to Plaintiff, had the tax
credit application ever been fully approved.
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would be brought in to secure funding for the necessary improvements to the
property, but over time, he came to the conclusion that Peters and Plaintiff “did not
intend to make th820 million of enhancements that we had discussed as
necessary to convert the Property into a stéthe-art turnkey film studio.” Id. q
5. Eventually, Bossardet became disillusioned with the plan, based on, as he
characterized it, Plaintif§ “effort to draft/create statements for others to them
make/present” and beese of Plaintiffs “loose or cavalier approach” to the tax
credit procedure.” Id. 1 #8. After a dispute with Plaintiff over a separate
construction project, the two had a falling out and Bossardet ceased working on the
Lear Plant project.Id. 7 911.° As discussed below, @sardet later proved
critical in triggering the investigation leading to this lgigpn by reporting the
alleged misconduct tihe media

SecondPlaintiff recruited Noalseifullan who was a legislative aid to then
House Representative Robert Dean. According to Bossardet, Serakato be a

part owner of the studio and would be paid a salary. Bossardet claims that when he

> Bossardet also asserts that Plaintiff “threatened [him] and told [him] not to say
anything about [Plaintiff] or his role in the tax credit effort, Joe Peters or their tax
creditapplication” Id.  11. Bossardet also asserts that Plaintiff “threatened [h

at a meeting [they] had in approximately November, 2010” and that “even as late
as last summer” when Bossardet “happened to run into [Plaintiff] at a mall in
Grand Rapids,” Plaintiff “threatened [him] and [his] family.ld. There is no
independent evidence of any such threats, aside from a July 1, 2010 email that
Plaintiff sent to Bossardet discussing Bossardet’'s hesitancy with the project and
stating that “[w]e remain deeply concerned but encourage you not to do anything
further you'll regret.” Julyl, 2010 email, Dkt. # 612, Ex. H.
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objected to Seifullah being paid a salary for his assisté&lagtiff stated that he
would pay Seifulla himself. Id. § 6. As Bossardet put itSeifullais role
appeared to bihat ofan outside official lobbying on behalf of a project that would
benefit Rep. Deds constituency1d.® Though Seifullah was to benefit financially
from his role in the project, there is some evidence that Plaintiff and his group
attempted to make him appear disinterested. For example, in one email chain
between Plaintiff, Seifullah, and Peters, Plainitff ghostwrote an email for Peters to
send to Lockwood regarding the status of modifications to the Property, sade of th
Property, and appraisal. In a response where Peters suggested Seifullah respond on
some of these points, Plaintiff replied, “the reasortiveeigh it should come from
you is because you rep WMF. You would know those points better than anyone
since youre the applicant and it should appear like your [sic] fighting for the
project and time is critical. Noah probably needs to be a little mdependent.”
March 20, 2010 email, Dkt. # 88 There is no evidence in the record that anyone
at the MFOor MEDC knew about Seifullals connection tamr communication
with Plaintiff or Peters.

Third, Plaintiff sought the assistance of Dennis Weiss, a CPA who had

previously worked with Plaintiff through Alpinist. Weiss assisted Plaintiff and his

® The record includes a letter, signed by Rep. Deanwthatrafted by Seifullah
and sent to the MFO pressuring the office to move forward on the WMF
application. April 21, 2010 letter from Robert Dean to Janet LooklwDkt. # 67

4.
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group with various aspects of the project, includamgauditof the value of the
property. As Weiss testied in his depositiomn this matter, Plaintiff attempted to
have several appraisals of the Property daar) whendiscussingWeisss audit

he “wanted the value to be $40 million.” Weiss Dep., at 189. Weiss futéted s
that Plaintiff asked him “Do you think two or three of your accountant buddies
would audit the West Michigan Film turnkey sale? Do you think all would relate
toit. . .[that] it's pretty clear and simple that the preceligible per the statute and
approved application?”ld. at 191; see alsaMarch 26, 2010 email, Dkt. # 66
Weis eventually sent a letter to the MFO and MEDC stating that he hadweslie
the closing statements and title work [and] determined that the qualifying costs
for . . .the project are $40,000,000 and said costs are qualified infrastructure costs
as outlined and mandated within the requirements of the film and digital tagdia
credit.”® As with Seifullah, the Court has not identified any evidence indicating
that the MFOor MEDC was aware that Wessstood to gain from the project being
approvedor the tax credit.

4.  The Redevelopment Plan Falls Apart

"The Property was appraised by Doug Adams, as discussed in more detail below
regarding Motley’s affidavit in support of probable cause.

® Weiss also later answered “no” to the question, “Did you actually do any analysis
or calculation tde the person that came up with that $40 million dollar number for
the initial application document?” Weiss Dep., at 319.
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Communications between the MFO andEMC continued into early 2010.

On February 2, 2010, Plaintiff and his father entered into a “Redemption
Agreement,” by which Buchanan Sr. agreed to sell the Property to Plaintiff for
$3.2 million and gave Plaintiff permission to sell the property to WMF
Redemption Agreement, Dkt. 84-2. All that remained to finalize the deal
between Plaintiff and his father was payment of the $3.2 milliday 19, 2011
email from Jack Buchanan to Donovan Motlay2.

On March 2, 2010, Peters submitted an Investment Expenditure Certificate
(IEC) form toLockwood That form represented that the project was “complete,”
that $40 million had been expendetthat 5060700 jobs had been “created,” the
project had been “auditédand thatthe property had been “purchasdy WMF.

IEC From, Dkt. # 6611 None of these statements were tatethe time as
Plaintiff still lacked the ability to sell the Property without final approval from his
father. Peters Dep., at 1625, Weiss Dep., at 101Also dtachedto the IFC form

was a letter from Weissimilarly stating,“l have reviewed and audited the project
verifying completion and quantification of costs. The audit of the project consisted
of physical review of the facilities, title work, and closing documentatian The
applicant purchased the fily as a‘turnkey digital media and film studio for

$40,000,000. The cost incurred by the applicant qualifies as infrastructure costs;

° Both parties agree to this interpretation of the Redemption Agreement.
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applicant qualifies for $10,000,000 in Infrastructure Creditddarch 2, 2010
letter, Dkt. # 678.

On April 5, 2010, Plaintiff and Peters executed various agreements
purportedly closing the sale of the Property from Alpinist to WMF. Closing
Documents, Dkt. # 66. For reasons that are not entirely clear to the Court, Peters
assigned his interest in WMF to Seifullald. at Document # 1.This assignment
was never disclosed to the MFO. Seifullah then executed an agreement appointing
Peters as authorized agent WMF. Id. at Document # 3. Peters then, on behalf
of WMF, executed a land contract granting the Property to WMF for a purchase
price of $40 million. Id. at Document # 4 At least as far as the Court can surmise,
this meant that only Petéssname appeared on documents that would be filed with
the MFO, and not Seifullak name.

Though the dealings between Plaintiff, his father, Peters, Seifullah, and
Weiss had finally reached a conclusion satisfactory to all, the applidagione
the MFO was not so successfnMay 23, 2010the MFO made the decisioot
to finalize the tax credit Plaintiff asserts thathe projects downfall began when

“politics intervened Pl’s Compl. § 37° Specifically, various individuals and

° The Republican primary for governor in the summer of 2@H8 occurring
during this time  Plaintiff contends that hengubernatorial candidate
Representative Pete Hoekstra called for a criminal investigation into the amatter
“a political ploy . . . to make . . . [gubernatorial competitor] Attorney General
Cox. . . either investigate or seem soft on fraud.” Pl.’s Corfi87).
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organizations began questioning the veracity of the piejektO million base
investment price, when it had previously been listed for sale a few months before
for less than $10 million and had not undergone $30 million in improvemkhts

at 1 52, 77, 94ee alsdVotley Report of Interview with Janet Lockwood, Dkt. #
67-1, Ex. A., at 3 (“As a result of Mr. Petérilure to providethe additional
documentation [of the improvements to the Property] as well as concerns that the
information contained in the application was not accurate,Ms. Lockwood and

the Michigan Film Office denied Mr. Petérapplication.”) As Plaintiff pus it,
individuals in the MFO and MEDC felt thatbased on the totality of
communications with Plaintiff and his teaffwas inflated prely to get the tax
credit.” 1d. at  52'* Plaintiff, having never paid his father the agregdn $3.2
million price to acquire Buchanan 3. interest in Alpinist, never secured the

Property. SeeNotice of Recission, Dkt. # 68. Buchanan Sr. eventually began

1 Other individuals shared this view. In an April 14, 2010 email from Buchanan
Sr. to his attorney, Robert Nolan, Buchanan Sr. speculated that Plaintiff waould no
be able to secure the tax credit and statdthy*are we just learning now about the
muck raking and its effect on the State issuing the tax credits[”The asking

price for the property has been a matter of public record for years. The real
problem is that they tried to pull a fast one on the state by telling them that they we
paying 40M for the property to get ti®M in tax credits. The State apparently
approved the credits based on that lie until they were tipped off by the M&ar Cen
and investigated. They got caught. They also tried to fool them by makingsal tho
improvements, but that backfired when Lookwo¢glc) wanted to see the
invoices” April 14, 2010 email from Jack Buchanan Sr. to Robert Nolan, Dkt. #
67-5.
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marketing the property to other individuals for sale or leasmtley Interview
with Jack Buchanan, Sr., at 2There is no evidencen the record,that any
improvements to turn the Property into a “turnkey” film studio were ever made
aside from a few minimal “system upgradesSeeMay 4, 2010 email from
Plaintiff to Joeseph Peters and Noah Seifullah, Dkt.-#.68
C. Plaintiff’s Arrest and Prosecution

1. The Investigation

The Lear Planapplicationreceived significant media and public attention.
Pl’s Compl. T 46, 47, 50, 61, 883. One individual with close ties to media in
Grand Rapids sent at least dndistleblower email” asserting that the project was
a fraud to state legislators and various advoggoyps opposing tax credit$d.
45. On June 17, 2010, the Department of Attorney General began investigating
Plaintiff and Peters for potentifdaud in their pursuit of the tax incentive.The
case was assigned to Defendant Motley, then a Special Agent with thénesgar
of Attorney General, and Defendant Metz, an Assistant Attorney Gen&ex
Motley Aff., Dkt. # 671, § 2. The investyation proceededairly rapidly. During
June and July, Motley met with a number of witnesses, including BucharamdSr

his attorney On August 2, 2010, the day before the Republican gubernatorial

12 plaintiff focusesheavily on the potential political motives of the investigation,
but provides no ties between thogetential motives and Motley’'s or Metz's
behavior. SeePl.’s Respto Motley’s Mot. For Summ. ,Jat 36.
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primary, the Attorney Genersl Office announced that it was filing criminal
charges against Petd attempted fraud on the stat€ress Release, Dkt. #-84
10.

The investigation against Plaintiff continued following the chargesapai
Peters. On October 27, 2010 Metz prepared an internal memorandum, called a
“Request to Initiate Litigation,” which was circulated among various officers in the
Office of Attorney General. October 27, 2010 Request to Initiate Litigation, Dkt. #
67-6. In that memorandum, Metz detailed much of the factual background
described abge, and sought charges of “one count of Attempted False Pretenses
$20,000 or more, and one count of Conspiracy to do the salshegt 3. At least
two officials within the Office agreed that probable cause was present and signed
off on the requesfThomas C. Cameron Dep., Dkt. #869at 9, 93, in addition to
Division Chief for the Criminal Division David Tanay, who also supported filing
the charges,d. at 25. But as the Office was undergoing a change in
administratios, approval was delayed. Metmbmitted a largely identical second
request on January 19, 2011. January 19, 2011 Request to Initiate Litigation, DKt.
# 67-7. That request waapproved by two more individualsl. at 13640, and ;m
January 25, 2011, Motley appeared before a magistrate, presented a sworit affida

with facts uncovered during the investigation, and requested a warrant for
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Plaintiff's arrest on similar charges. Donovan Motley Aff., Dkt. #167 The
magistrate granted this requeBi.’s Compl., T 105.

1. The Affidavit

Pertinent to thes®lotions, Motley's affidavit citied threemain evidentiary
bases that Motley thought gave rise to probable cause for a chargdsef f
pretenses under Michigan lawFirst, the affidavit stated that Petessapplication
to the MFO was filed “prior to any evidence of an ownership interest belonging to”
Peters,and falsely indicated, through letters from Weiss, that Peters had already
purchased the property, as discussed abd¥enovan MotleyJanuary 25, 2011
Aff., Dkt. # 67-10, 1 1, 3, /9.

Secondthe affidavit stated that “[Plaintiff] arranged for an appraisal of [the
Property] which came in at a value of $45 million dollars (as was suggested by
[Plaintiff]).” Id. § 4 This statement was based primamdg an interview that
Motley had with Doug Adams, who appraised the property. As Motley recalls that
visit in his affidavit in the instant case,

One of the witnesses with whom | met, and from whom | obtained

information, was Doug Adams, an appraiser. | met Mr. Adams several

times at his office, obtained documents from him, and attended his

investigative subpoena deposition. During one of my visits with Mr.

Adams at his office, Mr. Adams mentioned to me that he had

discussed with Mr. Buchanan Jr. a $40 million land contract that Mr.

Adams relied upon in part for his 2010 opinion of value. At that

meeting,Mr. Adams told me that Mr. Buchanan Jr. told him that the
2010 appraisal should be for no less than $40 million

17



Donovan Motley Jan. 21, 2015 Affff 10 (emphasis addedWhen deposed for
this case, Adams stated that he didnink Motley had ever asked him a question
regarding Plaintiffs influence over the appraisal. Doug Adams Dep., Dkt.,7at69
80-81. However, Adams testified thdte could not recall the conversation well
enough to know whether Motley was lying in his affidavitd. Adams also
testified in his deposition that Plaintiff had told him about the $40 million land
contract with WMF and that the amount did hawneeffect on his assumption about
sufficient demand for the Propertyd. at 79. Adams had previously appraisati
units of the Lear Plant (not just units 4 and 5, which were involved in the film
studio project) at just over $8 milliond. at 32. This appraisal involved arxea
40 percent of the building that was not appraised in 2010 when Plaintiff hired
Adams to appraise only units 4 and 8. at 33. The only apparent improvements
to the Property between those two assessments were some system upgrades that
Alpinist hadmade. May 4, 2010 email from Plaintiff to Joeseph Peters and Noah
Seifullah, Dkt. # 68L. Tanay, who conducted the investigative deposition of
Adams, stated that he “left the investigativeinterview of Mr. Adams with the
unmistakable impression thfAdams] got the message [of Plaintsf desired
appraisal amount] and was playing BalDavid Tanay Dep., Dkt. # 68, at 4445.

As explained in his briefingMotley also relied on a numbeaf other

indicators that the appraisal value was bogus, sgdéhaintiff's discussions with
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Weiss as detailed above regarding dloelit of the property anBlaintiff's refusal

to provide documentation of improvements made toPtoperty. He also relied

on the opinion of Jay Riggs, another appraiser who touresithen 2010. Riggs
testified at his deposition that when he toured it, it was not in the condition of a
film studio, and that a fair value for units 4 and 5 would be in th&2illion

price range. Jay Riggs Dep., Dkt. #B%%t 4648.

Third, the affidavit stated that Plaintiff “signed a Memorandum of Land
Contract as seller indicating that he had sold the property to Joseph Peatisl
this knowing he did not have the authority to sell the property. [Plaintiff] did not
have the authority to sell or transfer the property without the consent of [his
father].” Donovan Motley January 25, 2011 Aff., { Blotley relied on the above
description of Plaintiffs and his fathés respective authority over the Property in
making this statement.

After Maintiff’s booking and subsequent release on bond, the state district
court held preliminary examinations in May, July, and September 2011, and
eventually dismissed the charges against Plaintiff and Peters for lack of probable
cause stating that “looking at the entire context of the interaction between the
defendants, their representatives, the Statgand] the surrounding

circumstances, | simply am not convinced that there was ever an intentional
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misrepresentation made by either [Peters or Buchdnatpbable Cause hearing
transcript, Dkt. # 8415, at 31.
D. Plaintiff's Claims

On December 17, 2012, Plaintiff filed a civil suit in this Court, asserting
claims of malicious prosecution and false arrest under both the Foughdiment
and state lavagainst both Motley and Met2laintiff's claims are largely based on
assertions that Motley affidavit to the magistrate, which resulted in the granting
of an arrest warrant, contained various false statements, arigefieatants lacked
probable cause to charge Plaintiff with false pretenses

1. The Problems with Motley s Affidavit

Plaintiff claims that Motley presented untrue statements to the magistrate,
which were “material to the issuance of the arrest warrant.’s Eompl.,{ 114.
As pertinent here, Plaintiff notes ththe affidavit provided that “Plaintiff arranged
for an appraisal in which he suggested and insisted that the appraiser value the
facility in excess of $40 million[] and that the appraisal relied in part upon the $40
million sales price as part of the rationaletfog final opinion of value.”ld. § 107
In asserting that this statement was false at the time Motley provided the affidavit,
Plaintiff relies on several facts. First, he notes that at his deposition, Adams did
not recall being pressured by Plaintiff regarding his appraisal price. Further, he

asserts facts implying that Motfeysuspicions about the Property not being worth
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$40 million were off base He notes that Buchanan Sr. stated that while the
property was not worth more than $10 millias an industrial property, it could be
worth $5060 million as a film studio, and Motley knew this based on his interview
with Buchanan Sr. Motley Interview with Jack Bucharsan Dkt. # 679, at 2.

He also points t@ Progressive Insurance appraitet Motley possessed during
the investigationthat valued the building at approximately the same amount
Adamss appraisal did, stating that the cost to replace the building entirely would
have been around $40 million. Donovan Motley Dep., Dkt.-283t76-78.

Second, Plaintiff claims that the affidavit‘falsely suggested that Mr.
Buchanan had a CPA falsify the transaction by stating that the property had been
sold.” Id. 1 96 Similarly, theaffidavit claimed “that there was no intent to sell
becausdPlaintiff] did not have the ability to transfer title.Id. § 111 Plaintiff
claims that Metz and Motley “knew that this statement was false and misleading
because they had in their possession at the time the agreementsaifslaanong
Mr. Buchanan, is father, and Alpiniss attorney.” Id. § 112. Plaintiff supports
these statements with various communications during the application process,
focusing on the fact that after the initial application filed by Peters with the MFO,
Buchanan knew about the application and had formed various agreements with
Plaintiff to sell his interest in the Property if the tax credits were acquirtzaintiff

focuses especially on the Redemption Agreement, discussed above, which Motley
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knew about and agreed gave Plaintiff the authority to sell the Property to WMF
after its effective date of February 2, 201@onovan Motley Dep., at 102.
Plaintiff also notes that Weiss stated in his deposition that it was Peters, not
Plaintiff, who drafted the letter stating that the property had been sold, and Motley
was present during this statemehd. at 4546; Dennis K. Weiss Dep., Dkt. # 82
3,at 1112

Regarding the allegations that Plaintiff and Peters had falsely indicated that
the Property had already been purchased by WMF, Plaintiff point&rious
communications between Lockwood and Peters, which Motley possessed during
the investigationjncluding from Peters to Lockwood on February 1, 2010, and
March 4, 2010, stating that the closing had not yet occurred and the property was
not yet sold. Id. at 13545; see also March 4, 2010 emails between Janet
Lockwood and Joe Peters, Dkt. #-82(discussingpotential closing of the
Property)

2. Metz’'s Involvement

In his complaintPlaintiff also made a number of separate allegations against
Defendant Metz, asserting that Metz was involved in the investigative process by
gathering documents and recordstgtements of individuals. F.Comp) 11 95
96. The record indeed indicates that Metz was involved in various aspects of the

investigation, and Metz does not challenge tmsSummary Judgment~urther,

22



Plaintiff provides evidence, and Metz does n@pdte, that Metz had access to
much, if not all, of the factual background of the case, leading up tc Vet
Request to Initiate Litigatian

Plaintiff s Complaint also alleges that “defendant Metz also may have given
advice to the defendant Motley concerning how the investigation was to be
pursued and further gave advice to Motley and others as to the propriety of the
arrest of plaintiff, or ordered the arrest in the absence of probable”cdds$ 97.
The Complaint further alleges that “Defendant Metz may also have conspired with
Defendant Motley to provide false information to the Court at that tisie) of the
issuance of the warrant for plaintgfarrest. Id.  102. There does not, however,
appear to be any evidence in the record that Metz was so involved in either the
decision to order the arrest of the Plaintiff or any alleged decision to provide false
information when seeking issuance of an arrest warrant.
E. Procedural History

This litigation has had a protracted history, with a number of procedural and
discovery motions. Pertinent to thesenmaryjudgmentmotions is Defendant
Metz’s Motion to Dismiss, which this Court granted on March 3, 2014. Dkt. # 36.
In that Motion, Metz asserted that he was entitled to absolute prosecutorial
immunity with regard to his role in the casBee generallivetz Mot to Dismiss,

Dkt. # 23. The Court agreed in part, holding that Metz was entitled to absolute
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immunity with his regard to prosecutorial functions, including his role in initiating
charges against Plaintiff. Dkt. # 36,2827. The Court also held, however, that
any actions taken by Metz that involved investigation into Plaistifflleged
miscorduct, including the giving of advice to Motley and collection of evidence,
were not covered by absolute immunitid. at 2325. Ultimately, however, the
Court found thaPlaintiff failed to allege anyederalclaims that were not covered
by prosecutoriaimmunity, because any investigative role taken by Metz only
harmed Plaintiff “as a result of his prosecutiorid. at 3839. Accordingly, the
Court dismissed all federal claims against Mdtk.at 39.

Plaintiff, however, then filed a Motiofor Recongleration as well as an
amended complaintDkt. # 48. In his amended complaint, Plaintiff asserted that
in addition to harming him as a result of his prosecution, the investigation itself,
prior to any formal charges being filed, harmed his business interests. Opinion and
Order Regarding Plainti$ Mot for Reconsideration, Dkt. # 48, at1l®. The
Court held that while Plaintiff lehstill failed to make out a federal substantive due
process clainagainst Metz for any participation in a “sham investigatiam. at
13-20, the new allegation of injurgllowed him to make out a claim of false arrest
against Metz based on the allegations that Metz “falsely advised Motley that

probablecauseexisted to arrest Plaintiff, or ordered his arrest in the absence of
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probable cause” and “[gave] advice to defendantldfotoncerning how the
Investigation was to be pursuedd. at 21:22.

Accordingly, the Second Amended Complaint, in its final form, makes out
four claims against Defendants: false arrest in violation of the Fourth and
Fourteenth Amendments against both Defendants (Count 1), malicioesptios
in violation of the Fourth and Fourteenth Amendments against Motley (Count II),
state law malicious prosetion against Motley (Count I\Vf,and state law false
arrest agast both Defendants (Count V).

Both Defendants have now moved for summary judgmesgerting that
they are entitled to qualified immunity, absolute immunity (in the case of Metz),
and goernmental immunity (with regard to the state claims). Dkt. ## 66, 71.
Metz has also moved for partial summary judgment on the issue of damages,
assertingthat Plaintiffs damages claims- which include the benefit of the tax
credit that Plaintiff assesthe would have received if notrfthe investigation
against him- “go beyond fantasy or good faith advocacypkt. # 72 at 2 The
issues have been fully briefed, and the Court may pooperly address the

Motions. Because many of the counts overlap substantially with regard o eac

3 Plaintiff improperly numbered the Counts in his Complainglecting to
include a Count Ill. Because the parties briefed the claims using the incorrect
numbers, the Court does as well, for ease.
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Defendantthe Court addresses the claiagainst Defendant Motley first, followed

by the claims against Defendant Metz

[ll. DISCUSSION

A.  Standard of Review

Through their present motions, both Defendants seek sumutgment in
their favor pursuant to Rule 56 of the Federal Rules of Civil Procedure. Under that
Rule, summary judgment is proper if the moving party “shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgmaent as
matter of law.” Fed. R. Civ. P. 56(a). As the Supreme Court has explained, “the
plain language of Rule 56[] mandates the entry of summary judgment, after
adequate time for discovery and upon motion, against a party who fails to make a
showing sufficiehto establish the existence of an element essential to thatsparty
case, and on which that party will bear the burden of proof at ti@lotex Corp.
v. Catrett, 477 U.S. 317, 322 (1986). In addition, where a moving party seeks an
award of summary plgment in its favor on a claim or issue as to which it bears the
burden of proof at trial, this pafty “showing must be sufficient for the court to
hold that no reasonable trier of fact could find other than for the moving party.”
Calderone v. United Stes, 799 F.2d 254, 259 (6th Cir. 1986) (emphasis and

citation omitted).
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In deciding a motion brought under Rule 56, the Court must view the
evidence in a light most favorable to the nonmoving paPgck v. Damon Corp.,
434 F.3d 810, 813 (6th Cir. 2006Yet, the nonmoving party may not rely on mere
allegations or denials, but must “cit[e] to particular parts of materials in the record”
as establishing that one or more material facts are “genuinely disputed.” Fed. R.
Civ. P. 56(c)(1). But, “the mere existence of a scintilla of evidence that supports
the nonmoving partg claims is insufficient to defeat summary judgmerRack,
434 F.3d at 814 (alteration, internal quotation marks, and citation omitted).
B. Analysis

1. Claims AgainstDefendant Motley

a. Fourth Amendment False Arrest and Malicious Prosecution
Claims (Counts | and IlI)

First, Plaintiff alleges that Defendant Motley is liable for both false arrest
and malicious prosecution, in violation of the Fourth and Fourteenth Amendments.
Plaintiff's theory for both claims is the same: he claims that Motley based his
arrest on a warrant that was obtained as a result of misleadintathstrate judge
by presenting false testimony in his affidavit and by omitting evidence from the
investigatory file. Plaintiff also asserts that Motley lacked probable cause to make
an arrest. Pls Compl., 11 1224 (false arrest claim), 13#nalicious prosecution

claim).

27



The charges at issue here were based on attempted false pretenses under
M.C.L. § 750.218(5). Aslefined in that statute, the elements for the crime are (1)
“attempting,” (2) “with the intent to defraud or cheat” and (3) mak][ing] or us[ing] a
false pretense tajbtain money or an item of valueMl.C.L. § 750.218. In his
Motion for Summary Judgment, Motley asserts that, regarding the federal claims,
probable cause was present to make a charge of attempted false pretenses and
conspiracy to the same, and that he is entitled to qualifiredunity. The
standards under qualified immunity in this arenaveel-defined:

Qualified immunity shields government officials acting within the

scope of their official duties from civil liability insofar as their

conduct does not violate clearly established rights of which a

reasonable person would have known. The purpose of the qualified

immunity defense is to protect public officialffom undue
interference with their duties and from potentiallgabling threats of

liability.

Vakilian v. Shaw335 F.3d 509, 516 (6th Cir. 200@nternal quotation marks
omitted). The bar forthe plaintiff is not an easy one to pasftjhe qualified
Immunity standard gives ample room for mistaken judgments by protecting all but
the plainly incompetent or those who knowingly violate the latunter v.
Bryant 502 U.S. 224, 2291991) As the Supreme Court has repeatedly
articulated, qualified immunity is assessed using aste@p process:

First,a court must decide whether the facts that a plaintiff has alleged

or shown make out a violation of a constitutional righecond, ithe

plaintiff has satisfied this first step, the court must decide whether the
right at issue was “clearly established” at the time of defeihglant
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alleged misconduct. Qualified immunity is applicable unless the
official’s conduct violated a clearly established constitutional right.

Pearson v. Callahan555 U.S. 223, 2342009). After Pearson judges are
“permitted to exercise their sound discretion in deciding which of the two prongs
of the qualified immunity analysis should be addressed first in lighthef
circumstances in the particular case at Hand. at 236.

Though the legal standards for false arrest and malicious prosecution under
the Fourth Amendment differ slightly, both turn on the question of whether the
determination of probable cause waasonable here’A false arrest claim under
federal law requires a plaintiff to prove that the arresting officer lacked probable
cause to arrest the plaintiff. VVoyticky v. Village of Timberlake, Ohid12 F.3d
669, 677 (6th Cir. 2005 “An arrest pumgant to a facially valid warrant is
normally a complete defense to a federal constitutional claim for false artest.”
However, a Plaintiff may still recover in such circumstances where she is able to
show ‘by a preponderance of the evidence: (1) that the police oKreawingly
and deliberately, or with a reckless disregard for the truth, made false statements or
omissions that create a falsehood in applying for a warrant; and (2%ublat
statements or omissions are material, or necgssarthe finding of probable
caus€. Wilson v. Russa212 F.3d 781, 7887 (3d Cir. 200Q)see alsovakilian,

335 at 517 (citing Wilson with approval and applyinga materially identical

standard). If the affidavit contains false statements or material omisstbas;ourt
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must set aside the statements and include the information omitted in order to
determine whether the affidavit is still sufficient to establish probable catifle.
v. Mcintyre 884 F.2d 271, 275 (6th Cil.989).

Malicious prosecution is “a separate constitutionally cognizable
claim. . .under the Fourth Amendment,” which “encompasses wrongful
investigation, prosecution, conviction, and incarcerati@atnes v. Wright449
F.3d 7®, 71516 (6th Cir. 2006) (internal quotation marks omittedhe tort
“remedies detention accompanied not by absence of legal process, but by wrongful
institution of legal process.'Wallace v. Katp549 U.S. 384, 390 (2007) (internal
guotation marks ortted). As with a Fourth Amendment false arrest claim, a
Fourth Amendment malicious prosecution claim often turns on whether it was
reasonable for an officer to believe that probable cause was present

To succeed on a malicioysosecution claim under 8§ 1983 when the

claim is premised on a violation of the Fourth Amendment, a plaintiff

must prove the following: First, the plaintiff must show that a criminal

prosecution was initiated against the plaintiff and that the daf¢nd

made, influenced, or participated in the decision to prosecute.

Second, because a § 1983 claim is premised on the violation of a

constitutional right, theplaintiff must show that there was a lack of

probable cause for the criminal prosecutidrhird, the plaintiff must

show that,as a comequence of a legal proceeding, the plaintiff

suffered a deprivation of libertyas understood in our Fourth

Amendment jurisprudence, apart from the initial seizure. Fourth, the

criminal proceeding must have been resolved in the plastdf/or.

Sykes v. Anderspf25 F.3d 294, 3089 (6th Cir. 2010YXemphasis added)
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As applicable to both false arrest and malicious prosecution under thk Fourt
Amendment, “[ptobable cause is defined as reasonable grounds for belief,
supported by less than prima facie proof but more than mere suspidioted
States v. Fergusor8 F.3d 385, 392 (6th Cif.993) (en banc) (internal quotation
omitted) A determination of probable cause in qualified immunity analysis must
be looked at by examining the totality of the circumstances. When determining
whether an officer had probable cause, a court must examine “whether it was
‘clearly established that the circumstances with which [the officers were]
confronted dil not constitute probable causér purposes of the Fourth
Amendment. Legenzoff v. Steckeb64 F. Appx 136, 141 (6th Cir. 2014)
(quoting Anderson v. Creightgr483 U.S. 635, 639 (1987) Especidly in the
qualified immunity context, this is a fact specific analysis that requires
examination of past cases to determine whether an officer should have known that
the circumstances presented would or would not give rise to probable éagse.
Andersm v. Creighton483 U.S. 635, 64@1 (1987) Legenzoff v. Steckéd64 F.

App’'x at 141 finding, in a case involving a probable cause determination base on
a photo array, that “we are assessing whether it was clearly established that a
reasonable officer would not find probable cause where several eyewitness

identified a defendant usingpassibly suggestive photo array”)
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Examining the totality of the evidence in this factually complex case, the
Court cannot say that a reasonable juror could find that no reasonable officer in
Motley's position would have thought there was probable cause to make an arrest.
First, regardinghe allegedfalse representations that Plaintiff and Peters made to
the MFO that WMF had purchased the Property at the time of the application,
Plaintiff does properly point out that communications between Péekywood,
and Launstein sometimes provided indications that the MFO and MEDGC khew
various points, or at least believed, that Alpinist had not yet sold the property to
WMF. But this does not change the fact that in the very first document Peters sent
to the MFO, he included a purchase agreementuheduivocallyindicated that
the property had already been soltl.also does nothangethe fact that Plaintiff,
Peters, and their associates were consistently misleading and resistant to the
MFQO'’s requests, further providing reason to believe that fraag have been
afoot. Indeed, Launstein, who was intimately involved with the tax application
process, stated thahe had formed the opinion that the involved parties had
committed fraud against the state that would lead to criminal chaBg=Penny
Launstein Dep., Dkt. # 69, at D.

It is, of course, true that Motley did not provide to the magisathtef the
evidence that could lead one to believe that despite the numerous

misrepresentations that Plaintiff, Peters, and their associates made to the MFO
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Lockwood and the MF@new the real story that Plaintiff had no authority to sell
the property until the February agreement with his father and that Altasted
possession of the property all along. But even if all of that information had been
made clear in the affidayithe Court cannot say that this would have negated any
reasonable finding of probable causeAt bottom, the many indications of
deception on the part of Plaintiff, Peters, and their associates provided substantia
reason for Motley to be leery of Plaintiff's representations.

The same is true as to Plaintiff's argument thatley's statements in the
affidavit that the $40 million appraisal value was a sham did not provideilthe
picture Whilethe evidence that Plaintiff points heay sowreasonable doulats to
whetherthe appraisal wasdudulentreasonable doub$ not the standard that an
office must abide by when makingeasonable determinatiarf probable cause
especially in the context of gualified immunity analysisof whether that defense
shields the officer Significant evidence cited by Defendants provides good reason
to be skeptical about the legitimacy of the value of the Propditye. Court finds
no reason to infer that Motley was malicious in presenting tlderge, and even

accounting for all of the evidence provided by Plaintiff, the Court again cannot say
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that it was clearly established thao reasonable officer would have thought
probable cause was preséht.

Importantly, this was an extraordinarily complexvestigation, resulting in
thousands of pages of documents and testimdiye evidence is such that it is
easy to come to opposite conclusions regarding the intent of Plaintiff and his
associatesas well as the extent to which their conduct was fraardulindeed,
such a factual record is exactly the type of situation where it is difficult to say that
it was “clearly established” that the circumstances did not give rise to probable
cause, even when taking Motleyaffidavit and adding to it all of the evidence that

Plaintiff cites. Ciritically,Plaintiff has utterly failed indentifying caselawith a

1 Plaintiff asserts that “The Attorney General needed evidence to show that
Buchanan and Peters did not intend to deliver a film studio upon receipt of the tax
credits.” Pl.’s Resp. to Motley’s Mot. for Summ. J., Dkt. # 82, at 14. So long as
Plaintiff intended that the Property would eventually be used for the purpose
envisioned by the Film and Digital Media Tax Cresliftute, Plaintiff argues, it
does not matter if he made false representations with the intent to mislead the MFO
along the way.In supportof this, Plaintiff relies on dicta iReople v. McCay254
N.w.2d 829 (Mich. Ct. App. 1977), stating that an intent to defraud is not
necessarily “established as soon as any part of the transaction was revealed as
being tainted by a falsehodd Id. at 834. But even so, Plaintiff could have
intended to defraud the MFO in violation of the statute even if he ultimately
intended to deliver the film studio by securing the tax credit by unlawful means in
derogation of the statute (i.e., by misrepresenting the purchase status of the
property) or by falsifying information so as to receive an inflated tax créiit.
regardles®f the proper interpretation, qualified immunity does not require Motley

to understand this debatable nuance in the law of attemptedpi@tenses when
making a difficult probable cause determination in a factually dense-c#ss

lack of clarity is exactly the type of pitfall that qualified immunity allows officers

to avoidwith regard to personal liability
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factual backgrounénywhere close tthis one that could provide some evidence
that it was clearly established that the instant circumstances did not give rise to
probable causePlaintiff relies primarily orSykes v. Anderspa 2010 case in this
Circuitin which three female victims of a robbery, one of whom was three months
pregnant, were charged with staging the robbery themselves, despite video
surveillance evidencelearly showing all three as victims during the robbe625

F.3d at30002. After a jury found the arresting offiseliable for false arrest,
malicious prosecution, and violation of the plaintifidue process rights, the
officers appealed.In affirming the liability decision, the Sixth Circuit described
the numerous reasons that a reasonable juror could conclude that probable cause
was lacking.ld. at 305, 31612. That case is not especially helpful here, primarily
because it is factually entirely distinct from this case, and thus does not articulate
the clearly established law with regard to probable cause in Gtanoes like this

one. But Sykesis also inapposite because that cds® not involvequalified
Immunity-- the officersthere hadvaivedthe defense by failing to assert it prior to

the case being submitted to the julg. at 304. Aside from baselin@inciples of
probable cause in the false arrest/malicious prosecution co8igkess of little

help here, and Plaintiff fails to point the Court to other, mor@ant authorities,

though the Court recognizes that cases like this one are unique.
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In sum,althoughthis case presents circumstances in wipictbable cause
wasperhaps debatahlparticularly since Motley clearly did not provide all of the
evidene that he could have andperhaps should have in his affidavit to the
magistrate evenby viewing the evidence in the light more favorable to Plaintiff,
the Court cannot say that a reasonable juror could findhthatasonable officer
would have thoudghprobable cause was presetitat such a determination was
clearly established at the time the warrant was sowogtithat Motleymaliciously
and recklessly falsified inforation or intentonally or recklessly misled the
magistrate Qualified immunity requires that police investigatidresreasonable,
not perfect. WhileOfficer Motley s decision to proceed may have bepen to
guestion it was notunlawful.

b. State Law False Arrest and Malicious Prosecution Claims
(Counts IV and V)

Plaintiff also alleges that Defendant Motley is liable for both false arrest and
malicious prosecutiomnder state law, based on the same theory as his Fourth
Amendment complaints® The analysis of these claims is similar to that of
Plaintiff's Fourth Amendment claims, though there are some slight differences.

While qualified immunity povides officers ashield from liability for federal

> As with the Fourth Amendment claims, state law false arrest and malicious
prosecution claims depend on a showing that there was no probable cause for the
defendant’s actionsSee, e.gBrewer v. Perrin 349 N.W.2d 198 (Mich. Ct. App.

1984) (false arrest)Young v. Barker405 NW.2d 395 (Mich. Ct. Appl1987)
(malicious prosecution).
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constitutional tortsjn Michigan, the related doctrine of governmental immunity
provides officers a shield from liability for staewv intentional torts. The Sixth
Circuit has recently articulated the modern versiorthat test, which has been
reaffirmed by the Michigan Supreme Court on several occasions:
In Odom v. Wayne County60 N.W.2d 217, 228Mich. 2008), the
Michigan Supreme Court stated that the proper method for
determining whether governmental immunity applies to intentional
torts, such as assault and battery, is to apply the test set f&Rrtsn
v. Consumers Power C863 N.W.2d 641, 64M™Mich. 1984). Under
the Rosstest, an employee enjoys a right to immunity if (1) the
employee undertook the challenged acts during the course of his
employment and was acting, or reasonably believed that he was
acting, within the scope of his authority; (Retemployee undertook
the challenged acts in good faith or without malice; and (3) the acts
were discretionary, rather than ministerial, in nature. Defendants bear
the burden of establishing their entittement to immunity from
plaintiff’s statelaw claims
Bletz v. Gribble 641 F.3d 743, 757 (6th Cir. 2011kitations omitted).
Importantly, regarding the goddith element of governmental immunity,
“[u] nlike qualified immunity under federal law, which uses an objective standard,
‘[tlhe goodfaith element bthe Rosstest is subjective in nature. It protects a
defendaris honest belief and goddith conduct with the cloak of immunity while
exposing to liability a defendant who acts with malicious intentd. (quoting
Odom 760 N.W.2d at 229) (secomdteration in original).Still, as Plaintiff notes,
the question of good faith under governmental immunity oftenerlaps

considerably, if not entirely, with [the qualified immunigfalysis of whethdian]
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officer's actions were objectively reasonable under the circumstanitedory v.
Whiting 489 F. Appx 78, 86 (6th Cir. 2012)

Plaintiff appears to concede thisiotley was acting in the course of his
employment as an investigator during all of the events alleged here, and likewise
makes no argumerthat any of Motle}s actions were ministerial in natut®.
Accordingly, the only remaining issue is whether Motley was acting in good faith.
In his cursory argument on this point, Plaintiff relies entirely on his qualified
Immunity argument thatthe lack of probable cause was palpable” and that Motley
“didn't act as a reasonable investigator should have to review the whole file to
form a reasonable and honest béeliePl.’s Resp. to Motleég Mot. for Summ. J.,
at 13. As discussed above, the Courtnet persuaded by this argument, and
further, the court finds no evidence in the record that Motley acted with malicious
intent or without good faith.While the decision to seek an arrest warrant was
perhapsaggressive the Court finds that Motley has lught forth sufficient
evidence demonstrating his “honest belief and ¢adgtl conduct in the
investigation. SeeOdom 760 N.W.2d at 229 Accordingly, Motely is etitled to
governmental immunity against Plaintiff's stdéev intentional tort claims.

2. Liability of Defendant Metz

a. Fourth Amendment False Arrest Claim (Count IV)

'®Indeed, neither party addresses either of these two points in their briefs,
38



As with Defendant Motley, Plaintiff brings a claim of false arrest against
Defendant Metz. The Court has addressed this claim in some detail in response to
Metz's earlier Mdion to Dismiss (Dkt. # 23) and Plaintiff's Motion for
Reconsideration and Motion for Leave to File a Second Amended Complaint (Dkt.
# 38). As with those Motions, Metz asserts that he is entitled to absolute immunity
from Plaintiff's Fourth Amendment claim, as, he argues, Plaintiff has not brought
forth any evidence adducing Metz’'s wrongful conduct in the investigation outside
of his prosecutorial role.

This Court previously outlined the standard for absolute immunity in detail
in its Opinion and Ordegranting Metz’'s Motion to Dismiss:

“State prosecutors are absolutely immune from civil liability
when acting within the scope of their prosecutorial dutiésoivell v.
Sanders 668 F.3d 344, 349 (6th Cir. 2012) (citingnbler v.
Pachtman 424 U.S. 409 (1%)). “[T]he official seeking absolute
immunity bears the burden of showing that such immunity is justified
for the function in question.” Burns v. Reed500 U.S. 478, 486
(1991). Prosecutorial immunity flows from the commlaw and “is
based upon the same considerations that underlie the celamon
iImmunities of judges and gran[d] jurors acting within the scope of
their duties. These include concern that harassment by unfounded
litigation would cause a deflection of the prosecutor’s energies from
his public duties, and the possibility that he would shade his decisions
instead of exercising the independence of judgment required by his
public trust.” Imbler, 424 U.S. at 4223. “Although absolute
immunity ‘leave[s] the genuinely wronged defendant withoivil
redress against a prosecutor whose malicious or dishonest action
deprives him of liberty,” ‘the broader public interest’ would be
disserved if defendants could retaliate against prosecutors who were
doing their duties.”Adams v. Hansqr656 F.3d 397, 4002 (6th Cir.
2011) (alteration in original) (citingmbler).
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The key to determining whether a prosecutor is entitled to
absolute immunity requires analyzing whether the prosecutor’s
alleged activities “were intimately associated with the judiplese
of the criminal process.”Imbler, 424 U.S. at 430. If so, then a
prosecutor is absolutely immune from liability, even for egregious
conduct such as “the knowing use of false testimony and the
suppression of material evidence at [a] criminal triaBpurlock v.
Thompson330 F.3d 791, 797 (6th Cir. 2003)t(hg Imbler). There
are limits to this broad rule. “[T]he actions of a prosecutor are not
absolutely immune merely because they are performed by a
prosecutor.” Buckley v. Fitzsimmons09 U.S.259, 273 (1993).
Instead, courts are to apply a “functional approach,” which looks at
‘the nature of the function performed, not the identity of the actor who
performed it.” Id. at 269 (internal citation omitted). “[T]he critical
inquiry is how closely related is the prosecutor’s challenged activity to
his role as an advocatatimately associated with the judicial phase
of the criminal process.” Spurlock, 330 F.3d at 798 (internal
guotation marks and citation omitted).

Opinion and Order Grantingddendant Metz’'s Motion to Dismiss, Dkt. # 36, at
15-17. Based on thigoverning law, the Court found that Metz was not entitled to
absolue immunity for any investigativactsthat violated Plaintiff's rights, such as
falsifying evidence, but was entitle absolute immunity for any functions
relating to the decision to prosecute Plaintiff, including “making determinations as
to the appropriateness of charging plaititiffd. at 2627.

Although a close call in this peStvomblylegal erd,’ out of an abundance

of caution and a desire to allow Plaintiff to attempt to develop a factual predicate

”Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). That watershed case
significantly raised the bar fosufficient pleading by making clear that factual
allegations in the complaint, accepted as tfuajst be enough to raise a right to
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for his case, the Court allowed the claim to move forward on Plaintiff's amended
complaintbased on Plaintiff's allegations thdtletz and Motley orch&trated his
[Plaintiff's] by having Motely falsely testify before the magistrate” and that Metz
“falsely advised Mr. Motley that probable cause existed to arrest Plaintiff, or
ordered his arrest in the absence of probable cause.” Opinion andRegdeding
Pl.’'s Mot. for Reconsideration, at 21However, now that discovery has been
completed,the Court finds it clear that Motely has failed to adduce sufficient
evidence to survive summary judgment on the claim.

Plaintiff describes in painstaking detail M& role in the investigatigras
noted above in the factual backgrourfseePl.’s Resp. to Metz's Mot. for Summ.
J., Dkt. # 80, at ¥. And indeed, it is clear that Metz took some part in the
investigation of this matter, and he is not entitled to absammunity for any
unlawful conduct he undertook during that investigatid@ut critically, Plaintiff
does not point toany unlawful acts that Metz performed when taking an
investigative rule Instead, Plaintiff repeatedly argues that Metz “misunderstood
the law and misreported the factsd. at 7, “ignored evidence,id. at 10,

“misrepresented” evidenceal. at 17, and “falsely accused” Plaintiffl. at 20,all

relief above the speculative level,” and must “state a claim to relief thausiga

on its face.” Id. at 570 see alscAshcroftv. Igbal 556 U.S. 662678 (2009) (“A

claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.”)

41



in Metz’'s request to initiate litigation What Plaintiff still fails to recognize,
however,is that he cannot avoid the bar of absolute immunity with regard to
actions taken in Plaintiff’'s prosecutorial role, as this Court has already explained in
previous orders Plaintiff makes no allegatioaf wrongdoing in theactions Metz
took when investigating the casestead he alleges that Metz misinterpreted that
evidence when providing memoranda to his superr@guesting to initiate
litigation. But Metz is clearly entitled to immunity with regard to any wrongful
conduct associated with his request to initiate litigation, as such an act clearly falls
within his prosecutorial rolé®

Other allegations in Plainti§’ Complaint that are independent of Metz’'s
Request to Initiate Litigation could make out a legitimate claim of falestaif
supported by evidence. As the Court previously noted, had Metz falsely advised to
Motley that probable cause existed, ordered Plaintiffiest in the absence of
probable cause, or conspired with Metz to falsify evidence or undertake a sham
investigation, Plaintiff could make out a legitimate claim of false arrest against
Metz. However, as Metz persuasively argues, there is simply no evidence in the
record that that Metz ever advised Motley as to the existence of probable cause or

otherwise conspired with him to provide fals@dence Accordingly, the Court

%n the alternative, the Court notes that even if Metz wetentitled to absolute
immunity on these allegations, heertainly would be entitled to qualified
Immunity, for the reasons described above with regard to Defendant Motley.
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finds that Metz is entitled to summary judgment with regard to Plaintiff's Fourth
Amendment false arrest claim against him.

b.  State Law False Arrest Claim(Count IV)

Finally, Plaintiff alleges that Metz is liable for false arrest under state law,
based on the same general theamger whichhe alleges Motley is liable under
state law. The analysis here proceeds the same as it did there. Plaintiff does not
contend that Metz was actirgytside of he scope of his employment during the
alleged acts, nor does he allege that any of Metz's rectreere ministerial in
nature. As with the stalaw charges against Motley, the only question is whether
Metz was acting in good faithAnd, as with Motley, the Court finds no evidence
of malicious behavior or ill will on the part of Metz. His decistorseek charges
against Plaintiff was clearly open to debate as to whether probable cause existed
but this did not rise to the level of malicious behavior that would not be entitled to
governmental immunity. Accordingly, Metz is entitled to summary jusiginon

Plaintiff's statelaw claim of false arrest against him.
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V. CONCLUSION

For all of the foregoing reasons,

IT IS HEREBY ORDERED that DefendaMotley’s Motion for Summary
Judgmen(Dkt. # 66)is GRANTED.

IT IS FURTHER ORDERBP that Defendant Metz Motion for Summary
JudgmentDkt. #71)is GRANTED.

IT IS FURTHER ORDERP that Defendant Metz Motion for Partial
SummaryJudgmen{Dkt. #72)is DENIED AS MOOT .

IT IS FURTHER ORDERED that Plaintiffs Complaint BISMISSED
WITH PR EJUDICE.

IT IS SO ORDERED.

Dated: September 14, 2015 s/Gerald E. Rosen
ChiefJudge, United States District Court

| hereby certify that a copy of the foregoing document was served upon the parties
and/or counsel of record @eptember 14, 2015, by electronic and/or ordinary
mail.

s/Julie Owens
Case Manager, (313) 25435
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