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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOSHUA JOSEPH TACKETT,

Petitioner,
CASE NO. 12-15637
V. HONORABLE DENISE PAGE HOOD
DEBRA SCUTT,
Respondent.

/

OPINION AND ORDER DENYING THE PETITION
FOR WRIT OF HABEAS CORPUS AND GRANTING
IN PART A CERTIFICATE OF APPEALABILITY

This matter is presently beforeethCourt on petitioner Joshua Joseph
Tackett's habeas corpus petition un@8rU.S.C. § 2254. The petition challenges
Petitioner's Washtenaw County convictions for two counts of first-degree
(premeditated) murder, Mich. Comp. Laws 8 750.316(1)(a), and two counts of
possessing a firearm during the commissioma é¢lony (“felony firearm”), Mich.
Comp. Laws 8 750.227b. Petitioner is serving a life sentence for the murder
convictions. He claims in his habeagifpen that (1) the evidence was insufficient
to support his murder convictions, (2) theltgaurt’s jury instructions violated his
constitutional rights, (3) the trial court vaded his right to present a defense, (4)

his rights to due process and equal probectf the law were violated because two
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more culpable co-defendants were fouqdlty of the lesser offense of second-
degree murder, (5) his trial attorney wasffactive, and (6) his attorney on direct
appeal was ineffective. The State urtfesCourt to deny the petition. Because the
Court agrees that Petitioner’s claims do wnatrrant habeas relief, the denies the
petition.
|. BACKGROUND

Petitioner and his three co-defendants (Paul Copas, Tony Tard, and Sarah
Sykes) were charged with two countsagfen murder and two counts of felony
firearm. The charges arose from a simgp at Clint Ousley’s mobile home in
Ypsilanti Township about 11:30 p.m. on J9ly2006. The shooting resulted in the
deaths of fourteen-year-old Krilissa Feldn and seventeen-yedd&cott Bonar.

Prior to the shooting, Copas, Tarflykes, and Krigan Elisson went to
Ousley’s home in Copas’ vanCopas confronted Ousley outside Ousley’s trailer
and called Ousley a bitch; he alsodeaaa motion like he was cocking a gun.
Ousley picked up a basebatht and called for help from two of his friends who
were inside his trailer. Ousley and fgnds then argued witGopas and Tard for
a few minutes. Copas and Tard retreaedn afterward and jumped back in their

van. As they drove away, Ousley threw a crowbar into the rear side window of the



van and knocked out the window. As writtey the state court cdippeals, later
that evening,

[Tackett, Copas, and Tard lefo@as’] house with two assault rifles,
picked up codefendant Sykes antess, and traveled from Ecorse to
Ousley’s trailer home in YpsilantiWhen they were near Ousley’s
trailer, codefendant Tard stoppedl a gas station and covered the
license plate, and defendant Tattkmoved from the passenger seat to
the rear of the van near the brokeindow. Defendant Tackett put on
gloves and supplied gloves or secfor the others. Codefendant
Sykes continued to the trailer pardhe van pulled over and waited
until a patrol car left the area. Asey waited, codefendant Tard said,
“let's shoot up the trailer,” andefendant Tackett “[went] along with
him.” After the patrol car left #harea, the van continued to Ousley’s
trailer and the three men put on hooded sweatshirts. There was
evidence that defendant Tackdibsor attempted to shoot a handgun
while his codefendants fideassault rifles into Ousley’s trailer. After
the shooting, the group drove back to Ecorse where defendant Tackett
attempted to hide the assault rifles in his father’s garage.

People v. TacketiNo. 277549, 2008 WL 4149002, at *9 (Mich. Ct. App. Sept. 9,
2008).

The next day, Petitioner voluntarily repedl to the police station, and when
an officer interviewed him, he initially told the officer that he was with his
girlfriend on the night of thehooting. He later changed his story and said that he
was asked to go to the trailer park on the afternoon of the shooting, but that he
declined to go. Petitioner went on tdl e officer thatCopas later summoned

him to Copas’ home, and when he dbere, he saw Copas and Tard putting



ammunition in assault weapons. Petitioakso stated thagfter observing Copas,
Tard, and Sykes leave with the assault rifles, he went home.

Following an additional investigatn, Petitioner and &pas were tried
jointly, but before separate juries, in Washtenaw County Circuit Court. Two key
witnesses were Krisann Elis and Loni Shalton who we not charged with the
crimes. Ms. Ellison went to Ousley’sitea in Copas’ van on the afternoon of July
9, 2006, and at trial, she corroborat®dsley’s testimony about the afternoon
incident. She also explained what hapgx later that day when she, Petitioner,
Copas, Tard, and others mteto Ousley’s trailer in Copas’ van. During the
nighttime incident, she initially did not see any weapons, but later she saw the men
pull out three guns from undemaattress in the van and then go to the back of the
van where they put bullets in the guns. She did not observe the actual shooting
because she had her head down, butehél tell that the shooting came from the
back window of the van.

On cross-examination, Ms. Ellison admitted that she did not mention
Petitioner to the police during an intesw and that she probably informed the
police that she did not see who had ¢gums. She also admitted that she did not
actually see Petitioner pull oatfirearm or fire a gun, but she thought that the third

firearm may have been small. She saat #he was afraid of all the men and that,



after the shooting, either Petitioner or Ceplareatened to do to her what the men
had done to Ousley if she said anything about the incident.

Loni Shalton was present only during the nighttime incident. She testified
that she saw two long gunstime van on the way to Ousley'’s trailer and that Copas
had wanted to drive by theatter park and shoot into¢hair. Tard later suggested
shooting up the trailer, anithey all agreed to that suggestion. After the group
stopped at a gas station, the men got in the back of the van, and Sykes drove the
van. She (Shalton) then saw thgaens, one of which vgaa small handgun that
Petitioner may have pulled out from somere on his clothes. Petitioner also
pulled out gloves. He kemne for himself and handede other gloves to Copas
and Tard. After Tard saithat he was going to shoot thge trailer, they arrived at
the trailer. The men put on hooded sweiatstand fired their guns out the broken
window of the van. Then they returnedEcorse where they handed their guns to
a man who lived across the street from Petitioner’s father.

On cross-examination, Ms. Shaltetated that she was not looking at who
was shooting when the guns were fired.e @lso stated that Petitioner had said his
gun jammed and did not fire. She washlado say whether Petitioner discharged
his weapon, and she denied hearingditibaer make any threats. She was

guestioned about her testimoat/the preliminary examation where she said that



she did not see Petitioner point a handgun at anybody outside the van. She then
admitted that she did not see Petitioner shoot anybody.

Petitioner did not testify at trial, arfds only witness was Steven Howard,
who testified as an expert in firearms. .Mioward maintained that the lead core of
the bullet fragment linked to the handgun supposedly used by Petitioner was badly
oxidized, which meant that it was probably in a moist open-air environment for a
considerable amount of timédis educated guess was tkta bullet had been fired
inside the home, because a bullet of that size has little energy.

Petitioner’'s defense wsahat there was no physical evidence connecting him to the
crime, that Ms. Ellison and Ms. Shalton waneonsistent in their testimonies, and
that he did not shoot anybody, intencctonmit murder, or aid and abet anyone in
committing the crimes. On Janua2g, 2007, both Petitioneand Copas were
found guilty of two counts of first-degree, premeditated murder and two counts of

felony firearm!

' At some point, Tard and Sykes pleaded guilty to two counts of felony firearm
and two counts of open murder, which encompasses first-degree and second-
degree murder. See People v. Johnson, 427 Mich. 98, 107; 398 N.W.2d 219, 222
(1986) (“Neither statute nor case law requires specification of the degree of
murder at a preliminary examination where open murder is charged in the
information.”)

The “open murder” statute, M.C.L. § 750.318, establishes a procedure
for determining the degree of murder when the information does not

charge the defendant with a specific degree of murder. When a person
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Petitioner moved for a new trial arfdr a judgment notwithstanding the
verdict (“*JNOV”). Petitoner argued in his JNOV motion that there was
insufficient evidence of premeditation anmtkliberation to substantiate a first-
degree murder conviction. The trial court disagreed, noting

that the defendants fired numerduses with weapons that included

assault rifles directly into a house trailer from close range. And the

evidence further indicated that thkesd planned this for some time, at

least during the trip to Ypsilanind as was testified to, there were

discussions about what they were going to do during that time. . . .

(3/13/07 Sentencing Tr. at 10.) The trial court denied the JNOV motion after

concluding that “the jury could well havleund as they did, premeditation and

deliberation.” Id.

charged with murder is convicted by a jury, M.C.L. § 750.318 requires
the jury to “ascertain in their verdict, whether it be murder of the first
or second degree.” However, when a defendant is “convicted by
confession,” the court must “proceed by examination of witnesses to
determine the degree of the crime” and “render judgment accordingly.”
Id.; People v. Martin, 316 Mich. 669, 671-672, 26 N.W.2d 558 (1947).
The statute does not specify whether the defendant retains any
constitutional rights regarding the hearing, but [the Michigan Court of
Appeals has] held that the degree hearing following a guilty plea is not
a trial, and a defendant who pleads guilty of open murder is no longer
entitled to have a jury determine the degree of murder.

People v. Watkins, 247 Mich. App. 14, 20-21; 634 N.W.2d 370, 376 (2001) (end
citations omitted). The trial judge who presided over Petitioner’s trial held a “degree
hearing” in Tard and Sykes’ cases and found both of them guilty of second-degree
murder, Mich. Comp. Laws § 750.317.



Petitioner’s motion for new trial raisedsé issues regarding the violation of
the trial court’s discovery order, the saféncy of the evidence, the alleged denial
of the right to confront a witness, thatopsy photographs, and the alleged tainting
of the jury pool. The trial courtotind no merit in thoselaims and denied
Petitioner’'s motion for new trial.ld. at 10-12. The trial court then sentenced
Petitioner to two concurrent terms ofdwears in prison for the felony-firearm
convictions, followed by two concurrent terms of life imprisonment for the murder
convictions. Id. at 28-29.

In an appeal as of right, Petition@rgued through counsel that: (1) there
was insufficient evidence to support mairder convictions; (2) defense counsel
was ineffective for failing toa) elicit further evidence of an intent to destroy
property, (b) object to improper evidenokpropensity to commit crimes, and (c)
request a specific jury unanimity insttion; (3) he was denied his constitutional
right to a unanimous verdict; (4) the tr@ourt deprived him of his right to due
process and a fair trial by allowing a prosecution witness to testify, despite the late
provision of discovery material; and)(he improper admission of photographs
deprived him of a fair trial. TheMichigan Court of Appeals consolidated
Petitioner's appeal with Copas’ appeabaaffirmed both defedants’ convictions.

See People v. Tackettios. 277240, 277547, 2008 WL 4149002 (Mich. Ct. App.



Sept. 9, 2008). Petitioner ra the same issues iretiMichigan Supreme Court,
which denied leave to appeal on Januzty 2009, because it was not persuaded to
review the questions presented to 8ee People v. Tacke#t83 Mich. 878; 759
N.W.2d 207 (2009).

Petitioner subsequently filed a motitor relief from judgment in which he
argued through his current attorney thét) his murder convictions violated due
process and equal protection of the lascduuse two more culpable co-defendants
were found guilty of second-degree murd@); his convictions violate substantive
due process because elements of aitstaly defined offense were found not to
exist as to two co-defendants; (3) the trial court's explanation of the distinction
between first-degree and second-degree murder violated his right to due process
because the instruction required the jurydject manslaughter as a lesser offense
before finding guilt on second-degree murder; (4) defense counsel was ineffective
for failing to (a) recall and impeach €lay, (b) object to the erroneous jury
instructions, (c) move for an adjourent of the trial, and (d) impeach two
prosecution witnesses; and (5) appellatensel was ineffective for failing to raise
the foregoing issues on direct appedhe trial court rejected Petitioner’s third
and fourth claims about the jury insttions and trial counsel because Petitioner

had not shown “good cause” under Michigaourt Rule 6.508(D)(3) for failing to



raise the issues on appeal and “dctpeejudice.” The trial court rejected
Petitioner’s claim about appellate counsel because Petitioner's underlying claims
about the jury instructions and trial counsel lacked merit.

The trial court addressed the memwtsPetitioner’s first and second claims
regarding the disparity in the judgmeristween the two sets of co-defendants.
The trial court stated that it was unjusidaa miscarriage of justice that Petitioner
was convicted and sentenced for firstiae murder, whereas co-defendants Tard
and Sykes were subsequently convicted and sentenced for second-degree murder,
despite the lack of a factudifference in circumstances. The court, nevertheless,
denied Petitioner's motion for relief i judgment because the court did not
believe it had the power under stat& k@ grant the requested reliébee People v.
Tackett No. 06-1194 FC (Washtenaw Cty.rCCt. Nov. 5, 2010). Petitioner
appealed the trial court’s decision withautccess. Both the Michigan Court of
Appeals and the Michigan Supreme Codehied leave to appeal for failure to
establish entitlement to relief unddichigan Court Rule 6.508(D)See People v.
Tackett No. 305881 (Mich. Ct. App. July 13, 201Beople v. Tacketd93 Mich.

897; 822 N.W.2d 774 (2012).
On December 22, 2012, Petitioner filed hebeas corpus petition. After the

State filed an answer to the petition, Petitioner moved for a stay until Michigan’s
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appellate courts could decide in an uatetl case whether trial courts may correct
unjust convictions and grant relief from judgment under Mich. Comp. Laws §
770.1. On August 29, 2013, the Couramged Petitioner's motion for a stay and
closed this case for administrative purposgseOrder, Docket No. 17.

On May 24, 2016, Petitioner moved to lifie stay in thiase on the basis
that the authority of trial courts to correct injustice under 8 770.1 was not likely to
be resolved by the State’s appellate courtthe near future. On September 28,
2016, the Court granted Petitioner's toa and re-opened this cas&eeOrder,
Docket No. 19.

As a preliminary matter, the Couaddresses the State’s contention that
Petitioner procedurally defaulted his second claim regarding the jury instructions
and portions of his fifth claim regardingal counsel. Petitionanaintains that his
appellate counsel’s ineffectiveness es&sithe alleged procedural defaults.

In the habeas context, a procedurdlad# is “a critical failure to comply
with state procedural law.Trest v. Cain522 U.S. 87, 89 (1997). A procedural
default ordinarily is not a jurisdictional mattelphnson v. Leel36 S. Ct. 1802,
1806 (2016) (citingTrest 522 U.S. at 89), and “ ‘[jjudicial economy might
counsel’ bypassing a procedural-defagiiestion if the merits ‘were easily

resolvable against the habeas petitionedd.” (quotingLambrix v. Singletary520
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U.S. 518, 525 (1997)). Petitioner’s claimds not warrant habeas relief, and the
Court finds it more efficient to address thebstantive merits of the claims than to
determine whether the claims are procetlurdefaulted. The Court, therefore,
excuses the alleged procedural defautisthis case and proceeds to address
Petitioner’s claims on their merits.
II. STANDARD OF REVIEW

The Antiterrorism and Effective &ath Penalty Act of 1996 (“AEDPA”)
requires habeas petitionerhiovchallenge “a matter ‘adjudicated on the merits in
State court’ to show that the relevaratstcourt ‘decision’ (1) ‘was contrary to, or
involved an unreasonable application okaly established Federal law,” or (2)
‘was based on an unreasonable determinatfaine facts in light of the evidence
presented in the Statourt proceedings.” "Wilson v. Sellers138 S. Ct. 1188,
1192 (2018) (quoting 28 U.S.C. 8§ 2254(d)JA] federal habeas court may not
issue the writ simply because that court concludes in its independent judgment that
the relevant state-court decision apploéehrly established federal law erroneously
or incorrectly. Rather, that appdition must also be unreasonabla¥illiams v.
Taylor, 529 U.S. 362, 411 (2000). “AEDPA thus imposes a ‘highly deferential
standard for evaluating state-court rulingsridh v. Murphy 521 U.S. 320, 333, n.

7 (1997), and ‘demands that state-codecisions be given the benefit of the
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doubt,” Woodford v. Visciotti537 U.S. 19, 24 (2002pér curiam).” Renico v.
Lett, 559 U.S. 766, 773 (2010).

“A state court's determination that claim lacks merit precludes federal
habeas relief so long as ‘fairminded jusisbuld disagree’ on the correctness of the
state court’s decision."Harrington v. Richter 562 U.S. 86, 101 (2011) (quoting
Yarborough v. Alvarado541 U.S. 652, 664 (2004)). To obtain a writ of habeas
corpus from a federal court, a state prisoner must show that the state court’s ruling
on his or her claim “was so lacking insjification that there was an error well
understood and comprehended in &g law beyond any possibility for
fairminded disagreement.ld. at 103. A state-court’s factual determinations are
presumed correct on federal habeaseawyi28 U.S.C. § 2254(e)(1), and review is
“limited to the record that veabefore the state court.Cullen v. Pinholster563
U.S. 170, 181 (2011).

[Il. DISCUSSION
A. Sufficiency of the Evidence

Petitioner begins by challenging the suffiecy of the evidence at his trial.
He argues that the evidence failed to st@possessed the intent to kill, which is
an element of first-degree memd He contends that twactors point to the lack of

premeditation: (1) evidence that the defants acted recklessly, not deliberately,

13



and merely wanted to avenge propertgtdection (the breaking of the window in
Tard’s van) with property destructiofshooting up Ousley’s trailer); and (2)
evidence that Petitioner did not shoot eitlone of the victims. The Michigan
Court of Appeals disagreed with Petitioiseargument and concluded that the
evidence was sufficient to support his murder convictions.

1. Clearly Established Federal Law

The Due Process Clause of the UditStates Constitution “protects the
accused against conviction except upon ptmfond a reasonable doubt of every
fact necessary to constitute the crime with which he is chargedré Winship
397 U.S. 358, 364 (1970). FollowiMyinship the critical inquiry on review of a
challenge to the sufficiency of theidence supporting a criminal conviction is

whether the record evidence could reasonably support a finding

of guilt beyond a reasonable doubt. But this inquiry does not

require a court to “ask itself whether believes that the

evidence at the trial established guilt beyond a reasonable

doubt.” Instead, the relevant gqties is whether, after viewing

the evidence in the light mofgvorable to the prosecutioany

rational trier of fact could hav®und the essential elements of

the crime beyond a reasonable doubt. This familiar standard

gives full play to the responsibilityf the trier of fact fairly to

resolve conflicts in the testimontg weigh the evidence, and to

draw reasonable inferences from basic facts to ultimate facts.

Jackson v. Virginia443 U.S. 307, 318-19 (1979) (internal citations and footnote

omitted) (emphases in original).
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Under AEDPA, the Court’'s “reviewof a state-court conviction for
sufficiency of the evidence is very limitedThomas v. Stephens®08 F.3d 693,
698 (6th Cir. 2018). Jacksorclaims face a high bar in federal habeas proceedings
because they are subject to two layers of judicial deferer@@eléman v. Johnson
566 U.S. 650, 651 (2012p€r curiam).

First, it is the responsibility of the jury to decide what conclusions should be
drawn from the evidence admitted at tridd. (quotingCavazos v. Smitth65 U.S.
1, 2 (2011) er curiam)). “And second, on habeasview, ‘a federal court may
not overturn a state court decision rejegta sufficiency of the evidence challenge
simply because the federal court disagneel the state court. The federal court
instead may do so only if the state dadecision was ‘objectively unreasonable.”
Id. (quotingCavazos565 U.S. at 2)see also Tanner v. Yukir367 F.3d 661, 672
(6th Cir. 2017) (stating thdtwo layers of deference apply [to a sufficiency-of-the-
evidence claim], one tthe jury verdict, and one the state appellate courtQert.
denied 138 S. Ct. 1283 (2017).

“[T]his standard is difficult to meet,” no doubt, but “that is because it

was meant to be.Harrington v. Richter562 U.S. 86, 102 (2011).

“[H]abeas corpus is a guard agdiagtreme malfunctions in the state

criminal justice systems, not a substitute for ordinary error correction

through appeal.1d. at 102-03 (internal quotation marks and citation

omitted).

Thomas 898 F.3d at 698.
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The Jackson*“standard must be appliedittv explicit reference to the
substantive elements of the crimidiense as defined by state lawlackson443
U.S. at 324 n.16. To establish first-degmpremeditated murder in Michigan, “the
prosecution must prove that the defendatantionally killed the victim and [that]
the act of killing was del#rate and premeditatedPeople v. Haywoqd09 Mich.

App. 217, 229; 530 N.W.2d 497, 503 (1995). “To premeditate is to think about
beforehand; to deliberate is to measure evaluate the major facets of a choice or
problem.” People v. Morrin 31 Mich. App. 301, 329; 187 N.W.2d 434, 449
(1971) (internal and end footnotes ontite “[P]Jremeditation and deliberation
may be inferred from all the facts awdcumstances surrounding the incident,
including the parties’ prior relationshifhe actions of the accused both before and
after the crime, and the circumstances of the killing itsefdywood 209 Mich.

App. at 229; 530 N.W.2d at 503 (inted and end citations omitted).

Petitioner was charged with committing rdar or intentionally assisting
someone else in committing the murder. Aiding and abetting is “any type of
assistance given to the pemagor of a crime by words afteeds that are intended to
encourage, support, or incitee commission of that crime.People v. Moore470
Mich. 56, 63; 679 N.W.2d 41, 46 (2004).

To show that an individual aideand abetted the commission of a
crime, the prosecution must establish

16



“that (1) the crime charged was committed by the

defendant or some otheperson, (2) the defendant

performed acts or gave encouragement that assisted the

commission of the crime, and (3) the defendant intended

the commission of the crime or had knowledge that the

principal intended its commission at the time he gave aid

and encouragement.”
People v. Hendersoi306 Mich. App. 1, 10; 854 N.W.2d 234, 241 (2014) (quoting
People v. Carineg}60 Mich. 750, 757-58; 597 N.W.2d 130, 135 (1999)). “Mere
presence, even with knowledge that anmdteis about to be committed or is being
committed, is insufficient to show thatperson is an aider and abettdP&ople v.
Wilson 196 Mich. App. 604, 614; 493 N.W.2d 471, 476 (1992).

2. Application
As noted above, the evidence establistieat, on the night of the shooting,

Petitioner, Copas, and Tardtl€opas’ home with two assault rifles. They picked
up a few other individuals in Copas’ van and headed toward Ousley’s trailer park,
which was located in a different cityAlong the way, Petitiorre Copas, and Tard
moved to the back of the van neae throken window. Petitioner pulled out a
glove and gave a glove or sock to Copad Tard. He alsbelped Copas and Tard
put bullets in guns that they pulled out from under a mattress in the van. When the

group arrived in Ousley’s trailer park,eth waited for a patrol car to pass by and

then agreed to shoot up the traildPetitioner was obserdewith a handgun, and
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the physical evidence indicated thasault rifles and possibly a handgun were
fired at Ousley’s trailer. After thehsoting, the group returned to Ecorse where
Petitioner assisted the group in disposing of the guns.

The Michigan Court of Appealsasonably concluded from the evidence
that “Tackett's conduct before, during, damfter the incident was sufficient to
enable the jury to find beyond a reasoeatibubt that he was a willing participant
in the commission of the crimesTacketf 2008 WL 4149002, at *9. The Court of
Appeals pointed out that “the use of assault rifles supported an inference that
defendant Tackett possessed an intent to kill, and the drive from Ecorse to
Ypsilanti, along with the delay while weg for a patrol car to leave the area
immediately before the shooting, pernittan inference that the shooting was
deliberate and premeditatedld. The Michigan Court oAppeals also opined that
the evidence and Petitioner’s relationshiphwthe co-defendants involved in the
offense supported an inference that heeed to participate in the crime.

Even if Petitioner did not cause the tuics’ deaths, a rational trier of fact
could have concluded from the evideniteat he assisted Copas and Tard in
committing the murders. He armednself with a gun and possessed gloves or
socks, ostensibly to avoid leaving fingerprints on the guns. He also accompanied

Copas and Tard to Ousley’s trailer andesgl to the plan to shoot up the trailer.
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The jury could have infeed from the fact that the group went to the home of
Petitioner’s father immediately after the shooting and then disposed of the guns
nearby that Petitioner supplied the firearased in the shoatg. The jury also
could have inferred that Boner intended to use the weapons to shoot and Kkill
Ousley and his friends or that he kne&Copas and Tard intended to Kkill the
occupants of the trailer.

A rational juror could have concluddrom the evidence taken in the light
most favorable to the prosecution thag firosecution proved the elements of the
crime beyond a reasonable doubt. The Court must defer to the jury’s verdict and to
the state court’s conclusion that thesas sufficient evidence of first-degree
murder. Because both the jury’s verdict and the state court's conclusion were
objectively reasonable, Petitioner has no rightelief on the basis of his claim.

B. TheJury Instructions

Petitioner argues next that the trial court’'s charge to the jury violated his
rights to due process and a fair trial bessathe instructions failed to ensure that
the jury properly applied the law to the facts. Petitioner alleges that (1) the
instructions required the jury to rejectanslaughter as a possible verdict before
finding Petitioner guilty of murder and (2)dltourt failed to read an instruction on

the necessity of a unanimous verdict asligiinct acts. The Michigan Court of
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Appeals rejected the latter argument orecli appeal, and the state trial court
rejected the former argument during post-conviction proceedings.

1. Clearly Established Law

Trial judges have a duty to give instructions that sufficiently explain the law,
Kelly v. South Carolina534 U.S. 246, 256 (2002), bthot every ambiguity,
inconsistency, or deficiency in a jury insttion rises to the level of a due process
violation.” Middleton v. McNejl541 U.S. 433, 437 (2004). The only question on
habeas review of a jury instruction whether the ailing instruction infected the
entire trial, such thathe resulting conviction violates due procesBstelle v.
McGuire 502 U.S. 62, 72 (1991) (citinGupp v. Naughter414 U.S. 141, 147
(1973)).

A reviewing court must judge the disputed instruction in the context of the
trial record and the instructions as a whold. So, “[tjo warrant habeas relief,
‘jury instructions must not only have beerroneous, but also, taken as a whole, so
infirm that they rendered the entire trial fundamentally unfaiBuell v. Mitchel
274 F.3d 337, 355 (6th Cir. 2001) (quotiBgott v. Mitche|l 209 F.3d 854, 882
(6th Cir. 2000)). In making that determination, the Court must bear in mind that
the Supreme Court has defihthe category of infractions that violate fundamental

fairness very narrowlyMcGuire 502 U.S. at 72-73.
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2. Mitigation to Manslaughter

The trial court initially instructed the jy that, to convict Petitioner of first-
degree, premeditated murder, the jury had to find beyond a reasonable doubt that:

First[,] the defendant caused the dheat Krilissa Feldman as to count

one and to Scott Bonas to count two. Second, that the defendant

intended to kill Krilissa Feldman &s count one and Scott Bonar as to

count two. Third, that this iné¢ to kill was premeditated, that is

thought out beforehand. And fourtthat the killing was deliberate

which means that defendant considered the pros and cons of the

killing, and thought about and chose adions before he did it. . . .

And fifth, that the killing was nojustified, excused, or done under
circumstances that reduce it to a lesser crime.

(1/25/07 Trial Tr. at 235.)

The court went on to explain that the jury could also consider the lesser
charge of second-degree murder. Wiiaa court subsequently summarized the
difference between second-degree and-fieggree murder, the trial court said:

First degree, premeditated murder requires the victim’s death, that the

death was caused by the defendant, that the death was not justified or

excusedor mitigated to manslaughteand fourth that the defendant

actually intended to kill the victirand the defendant premeditated the

victim’s death, and that the defemd@eliberated the victim’s death.

Id. at 236 (emphasis added).
Petitioner contends that the language “mitigated to manslaughter” in the

instruction quoted above was incorrect because mitigation to manslaughter is not a

prerequisite to defeating the crime okfidegree murder. Petitioner also contends
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that it is possible the jury neveromsidered second-degree murder because,
according to him, the trial court instructdég jurors that they should first consider
the primary offense, and if they agreedtioa primary offense, they did not have to
consider the lesser offense.

Petitioner’s claim lacks merit becausénétfact that the instruction was
allegedly incorrect under state lawnst a basis for habeas reliefMicGuire 502
U.S. at 71-72. The alleged error alsd dot render the tridindamentally unfair
or deprive Petitioner of due process becdhsalisputed instruction did not permit
the jury to convict Petitioner of firstegree murder on less evidence than was
necessary. Also, contrary to Petitioner’s allegation, the trial courtadichstruct
the jurors on the order of deliberations, nelt the jurors that they could avoid
considering lesser offenses if theyregd Petitioner was guilty of first-degree
murder. The trial court made it veryeakr that the jurors could find Petitioner
guilty of second-degree murder or volugtananslaughter, and the court explained
the elements of those offenses. /28/07 Trial Tr. at 235-38, 244.) The
instructions, as a whole, did not deprive Petitioner of a fair trial.

3. Unanimity

Petitioner’s second claim about the jury instructions is that the jurors were

not told that they had to agree on spec¢heory, namely, whether Petitioner was a
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principal in the crime and actually shoethictims or whether he aided and abetted
the shooting. The Michigan Court of Ageis rejected this claim on direct appeal
because Petitioner waived review of the claim by affirmatively approving the trial
court’s instructions.

The claim also lacks metttecause the trial court did instruct the jurors that
their verdict had to be unanimowsge id at 242, and the Supreme Court has never
suggested that in returning general verdicts, jurors must agree on a single means of
commission.Schad v. Arizongb01 U.S. 624, 631 (1991). As explainedvioKoy
v. North Caroling 494 U.S. 433 (1990),

Juries are typically called upon tender unanimous verdicts on the

ultimate issues of a given case. But it is understood that different

jurors may be persuaded by different pieces of evidence, even when
they agree upon & bottom line. Plainly there is no general
requirement that the jury reachragment on the preliminary factual

iIssues which underlie the verdict.

Id. at 449 (Blackmun, J., concurring) (footnote omitted).

Simply stated, “juries are notqwred to agree on the theory of guilt.”
Rogers v. Howe64 F. App’x 450, 454 (6th Cir. 2003). “[I]t is acceptable for a
first-degree murder convicticdiw be based on two alternative theories even if there
IS no basis to conclude which o€ only one) the jury used."Coe v. Bell 161

F.3d 320, 348 (6th Cir. 1998) (citirschad 501 U.S. at 636-37). To conclude,

Petitioner's claim lacks merit, as “tteeis no Supreme Court precedent holding
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that a jury must agree on the factual issues underlying the ver®odtiquez v.
Jones 625 F. Supp.2d 552, 569 (E.D. Mich. 2009).
C. TheRight to Present a Defense

Petitioner asserts that the state trialit violated his right to due process
and to present a defense by reversisgruling on a discovery issue and then
allowing a prosecution witness to testifgspite the prosecution’s late provision of
discovery materials. The discoveryidance in question was a ballistics report
prepared by an expert witness from Mehigan State Police. Petitioner points
out that, at a motion hearing on December 5, 2006, defense counsel requested
discovery, and the trialotrt ordered the prosecution to produce the ballistics
report no later than January 9, 2007.The court also tlatened to exclude
discovery material if the prosecution didt meet the extended deadline. (12/5/06
Mot. Hr'g Tr. at 5.)

On Tuesday, January 9, 2007, thaltcourt extended the deadline to no
later than Friday, January 12, 2007. The court once again threatened to exclude
any exhibits not exchanged by the deadline. (1/9/07 Mot. Hr'g at 6-7.)

The ballistics report was finally provideo the parties on January 19, 2007,
which was only three days before the stéfPetitioner’s trial. (1/24/07 Trial Tr. at

79-80). Despite the late delivery of tleport, the prosecution’s expert witness,
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Detective Sergeant Jeffrey Amley, was perrditie testify that a .25 caliber bullet
recovered from a heating duct in Ousley’s trailer could have been fired from a
handgun.ld. at 71.

According to Petitioner, the late sulssion of the ballistics report prevented
his expert witness from performing a tdbat would have rebutted Detective
Sergeant Amley’s conclusion that whiteaterial on the small caliber bullet was
drywall, not the result of oxidation. Teastsults showing the presence of oxidation
on the bullet would have supported Petitionénsory that the bullet was shot into
the trailer long before the fatal shootinigs which Petitioner was on trial. The
Michigan Court of Appeals, neverthee determined on review of Petitioner’s
claim that the trial court did not abasts discretion by admitting the untimely
ballistics report and by allowing the prosecution’s expert witness to testify.

Defendants in criminal presutions are entitled to “a meaningful
opportunity to present a complete defens&alifornia v. Trombetta467 U.S.
479, 485 (1984). But “[tlhere is no general constitutional right to discovery in a
criminal case,” Weatherford v. Bursey429 U.S. 545, 559 (1977), and the
contention that the prosecutor violated a discovery order is not a cognizable claim

on habeas corpus review because it involves an issue of state Golston v.

25



Burke 37 F. App’x 122, 125 (6th Cir. 200Xing v. Trippett 27 F. App’x 506,
508 (6th Cir. 2001).

The record, moreover, indicates tlia¢ prosecution did not act in bad faith
when it failed to comply with trial cous’order for discovery. Detective Sergeant
Amley explained that the delay in suitting his report was due to his having to
wait for evidence from the latent prininit at the Michigan State Police and
because he sent some evidence to the DNAfor possible examination. (1/24/07
Trial Tr. at 79-80, 104.)

The record also demonates that Petitioner had an adequate opportunity to
rebut Detective Sergeant Amley’s conctus. On cross-examination of Amley,
defense counsel elicited testimony thiatvas possible the small-caliber bullet
fragment was very old. Counsel ald@ieed Amley’s testimony that he did not
perform a chemical test on the bullet fragment to determine whether the white
substance on the fragment was drywallogrdation and that it was possible the
white substance was the result of oxidatitsh.at 88-93, 124, 131.

Petitioner was able to rebut Amlsytestimony and defend himself in an
additional manner: he produced his oexpert witness. Although the defense
expert witness did not have sufficient @nto perform a mi@scopic test on the

bullet fragment in questiorseel1/25/07 Trial Tr. at 151, he opined that the white
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material on the fragment was the result of oxidatith.at 150. As explained by
the Michigan Court of Appeals, the defense expert

was able to ascertain from examining the .25-caliber bullet that it was

fired “ImJonths and months, if notears,” before it was collected as

evidence. He had no hesitatiopoat the bullet's age and explained

that the difference between thecovered bullet and recently fired

bulled was like “the difference bveen day and night.” He also

opined that a .25-caliber bullet did noave the velocity to enter the

heater duct if shot from outside the trailer.

Tackett 2008 WL 4149002, at *11.

The Michigan Court of Appeals concluded that, “[tlhrough this testimony,
defendant Tackett plainly was able to mmshis defense that the .25-caliber bullet
derived from a prior incident.”ld. This Court agrees and concludes that the
alleged violation of the trial court’discovery order did not violate Petitioner’s
constitutional right to present a defense.

D. TheDisparate Treatment

Petitioner’s fourth claim concerns the disparity between his convictions and
sentence and the convictions and sentendeaaf and SykesAll four defendants
(Petitioner, Copas, Tard, and Sykes) were chargedapitih murder, but Petitioner
and Copas were found guilty of first-degmerder following a jury trial, whereas

the same circuit court judge who presiaee@r their trial determined that Tard and

Sykes were guilty of second-degree naurd Petitioner maintains that to convict
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him of a more serious offense and to ghnhim with a harsher sentence than his
co-defendants for the same actions and utitdeesame legal theory and set of facts
is legally indefensible and a violatioof his right to due process and equal
protection of the laws.

The problem with Petitioner’'s argumenttigat “[ijnconsistency in a verdict
Is not a sufficient reason for setting it asidédarris v. Rivera 454 U.S. 339, 345
(1981); accord United States v. Powell69 U.S. 57, 69 (1984) (concluding that
there was no reason to vacate the defetslaconviction merely because the
verdicts could not ratnally be reconciled)Punn v. United State284 U.S. 390,
393 (1932) (stating that “[c]onsistency the verdict is not necessary.”) The
evidence in Petitioner’'s case was sufficient to support the jury’s conclusion that he
was guilty of first-degree murder, andetiConstitution did not prohibit the trial
court from being lenient in Tard and Sykes’ caBevera 454 U.S. at 348.

Petitioner relies orGriffith v. Kentucky 479 U.S. 314, 323 (1987), for the
principle that similarly situated defendanmhust be treated the same. The issue in

Giffith, however, was whether the Supreme Court’s decisi@aison v. Kentucky

2 First-degree premeditated murder carries a mandatory penalty of life
imprisonment without the possibility of parole, Mich. Comp. Laws §
750.316(1)(a), but “[s]econd-degree murder is punishable by imprisonment for
any term of years or life, with the possibility of parole.” People v. Wesley, 421

Mich. 375, 412; 365 N.W.2d 692, 709 (1984) (emphases in original).
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476 U.S. 79 (1986), applied to cases “pending on direct state or federal review or
not yet final wherBatsonwas decided.”ld. at 316. The Supreme Court did not

address the issue of inconsistent verdicts.

Petitioner also relies orBunker v. Jabe 995 F.2d 1066, 1993 WL
206533(6th Cir. 1993), per curiamdecision in which the Sixth Circuit granted
habeas relief because it had previoughanted relief to the petitioner’s co-
defendant on the basis of an unconstitutigney instruction. Bunker's appeal
presented the Sixth Circuit “with the idigncratic situation in which the timing of
a case announcing a new rule of rettvity threaten[ed] to subject two
codefendants in a case arising from the sémés to different legal standards.”
Id., 1993 WL 206533 at *1. According to the Sixth Circuit, the principle that like
cases be treated alike fell “within the spiiitnot the letter, of the law of the case
doctrine, one example of which is the ughce of a prior ruling ‘of the same court
. . . acting within the framework of sirggcase or closely related cases.’ld., at
*2 (quoting 18 Charles A. Wrighgt al, Federal Practice and Procedure 8§ 4478
(1981)). The Sixth Circuit stated thatett “constrained on this record to hold that
the jury instruction in [Booker’s] case beewed as it was in [his co-defendant’s]
case.” Id. The Sixth Circuit reversed the District Court’s denial of the writ and

remanded the case to the District Court viitbtructions to issue a writ of habeas
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corpus, directing the State of Michigandischarge Bunker do give him a new
trial.

Bunkeris a circuit court case that wdecided before AEDPA was enacted.
Under AEDPA, this Court may grant habeakef only if the state court’s decision
was contrary to, or an unreasonabpplacation of, Supreme Court precedent, 28
U.S.C. 8§ 2254(d)(1), and, as pointed abbve, the Supreme Court has not held
that inconsistent verdicts are a basis for granting habeas relief.

Bunker moreover, is distinguishable besauthe two co-defendants in that
case were tried jointly before the same jury. Petitioner was not tried with Tard or
Sykes, and even assuming that his carvis and sentence were inconsistent with
their convictions and sentence, this does not mean that the jury did not think he
was guilty of first-degree murder or thia¢ lacked the specific intent to kill the
victims. “Powell teaches that the inconsistergrdicts are viewed completely
separately, and that no conclusion rbaydrawn from comparing the twoMapes
v. Coyle 171 F.3d 408, 420 (6th Cir. 1999). With a few exceptions not relevant
here, “once the jury has heard the evide and the case has been submitted, the
litigants must accept the jury’s collective judgmentPowell 469 U.S. at 67.
“While symmetry of results may be intettually satisfying, it is not required.”

Standefer v. United Stated447 U.S. 10, 25 (1980). €hCourt concludes that
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Petitioner’s claim “is not a proper groundr fbabeas relief because inconsistent
verdicts do not require rexgal of a conviction.” Grace v. GidleyNo. 17-1840,
2018 WL 3583182, at *2 (6th Cir. Feb. 12, 2018) (unpublished).

E. Trial Counsel

Petitioner claims that his trial attorney’s acts and omissions violated his
constitutional right to effective assistange counsel. Petitioner raised his first
four claims about trial counsel during p@enviction proceedings. The state trial
court rejected the claims on state coliateeview becausBetitioner had failed to
show “good cause” for not raising the claims on direct appeal and “actual
prejudice” as a result of the alleged irregularities. The trial court also found no
merit in the claims. The Michigan Court of Appeals adjudicated Petitioner’s fifth
and sixth claims about trial counsel ore tmerits during the direct appeal and
concluded that trial counsel was not ineffective.

To succeed on his claims here, Petitioner must show “that counsel's
performance was deficienind “that the deficient performance prejudiced the
defense.” Strickland v. Washingtor466 U.S. 668, 687 (1984). The deficient-
performance prong “requires showing tlwaunsel made errors so serious that

counsel was not functioning as the ‘couhgelaranteed the defendant by the Sixth
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Amendment.” Id. Petitioner must demonstrateatifcounsel’s representation fell
below an objective standard of reasonablenelss.at 688.

The “prejudice” prong “requires shomg that counsel’s errors were so
serious as to deprive the defendant ofiatfel, a trial whog result is reliable.”
Id. at 687. A defendant must demonstrate “a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine
confidence in the outcomeld. at 694.

“The standards created bytrickland and 8 2254(d) are both ‘highly
deferential,” and when the two apply tandem, review is ‘doubly’ so.Richter,
562 U.S. at 105 (internal and end citations omitted). “When 8§ 2254(d) applies, the
guestion is not whether counsel’'s anBowere reasonable. The question is
whether there is any reasonable argument that counsel sat@fietland’s
deferential standard.Id.

1. Failureto Recall and Impeach Ousley

Petitioner alleges that Clint Ousleyaschild rapist, thief, and drug addict
and that his trial attorney should haveunght these matters to the attention of the
jurors so that they could assess Ousley’s credibility as to how many gunshots and

guns he heard during the shooting and whether his home had previously been shot
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up. Petitioner asserts that these facts veeitecal to his defense that the small
bullet found in Ousley’s residence was there before the night in question.

Petitioner also contends that €bey must have known of an unrelated
warrant for criminal sexual conduct befdre testified at Petitioner’s trial because
his alleged victim reportethe sexual assault two monthsefore Petitioner’s trial.
As additional support for the contentioratifOusley was aware of pending charges
against him before Petitioner’s trial, tRener contends that Ousley was able to
acquire a significant bond rather quickly afte was arrestednd he was docile at
Petitioner’s trial, but arrogant at Petitioner’s preliminary examination.

The record confirms that Ousley svarrested on a warrant for criminal
sexual conduct after he testdiat Petitioner’s trial. (1/207 Trial Tr. at 5-6.) But,
as the Michigan Court of Appeals notedemihco-defendant Copas raised this issue
on direct appeal, there is no

support for his claim that Ousley was aware of the unrelated warrant

before he testified in this oas let alone that there was any

arrangement whereby Ousley woulkkteive leniency in that case in
exchange for his testimony in this case. The mere fact that Ousley’s
preliminary examination may have differed in some respects from his
trial testimony does not support suem inference. Rather, the
inconsistencies presented defensounsel with an opportunity to
impeach Ousley, which he didDefendant has failed to show that

defense counsel's performance with respect to Ousley fell below an
objective standard of reasonableness.
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In addition, the principal evidee implicating defendants Copas and

Tackett at trial came from two eyémesses who were in the van with

the defendants during the shooting.

Tackett 2008 WL 4149002, at *3.

The Michigan Court of Appeals cdnded that, because Ousley did not
provide critical evidence implicatingdpas, there was no reasonable probability
that further impeachment of Ousley woulldve changed the jury’s verdict. The
same is true of Petitioner's case. Oudestified that he did not see Petitioner
during the incident with Copas on the afi@on of the shootings and that he had no
conflicts with him. (1/23/07 Trial Tr. 84-35.) He claimed that, even though he
may have heard two assault rifles,d@ not see who was shooting the gui. at
40-42.

Ousley also admitted that he was the oldest person in the trailer during the
shooting, that some peopileere smoking marijuana at the time, and that even
though he was only eighteen years oldhad impregnated Sykeand had a son by
another woman.ld. at 47-51. Given this unfavorable picture of Ousley and the
fact that he did not implicate Petitionertime shootings, there is not a reasonable
probability that the outcome of the trimlould have been different if defense

counsel had recalled Ousley and attemptednpeach Ousley with his arrest for

criminal sexual conduct or his involventein any other criminal activity.
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Petitioner has failed to show that counsel’'s allegedly deficient performance
prejudiced the defense.

2. Failureto Object tothe Jury Instructions

Petitioner contends that trial counsélould have objected to the erroneous
jury instructions on unanimity and intetd commit murder. The trial court’s
summary of the elements of first-degraarder did not violate Petitioner’s right to
due processsee suprasection I1.B.2, and in Michiganrial courts are not required
to instruct juries that they musigree unanimously owhether the defendant
committed the crime as a pripail or as an aider and abettor if there was sufficient
evidence to support both theories of guiReople v. Smielewsk235 Mich. App.
196, 208-09; 596 N.W.2d 636, 642 (1999). There was sufficient evidence that
Petitioner committed first-degree murder either as a principal or as an aider and
abettor, and an objection to the instranton unanimity would have lacked merit.
“Omitting meritless arguments is neither professionally unreasonable nor
prejudicial.” Coley v. Bagley706 F.3d 741, 752 (6th Cir. 2013).

3. Failureto Movefor an Adjournment

Petitioner maintains that his trial attesnshould have moved to adjourn the
trial when his expert witess testified that, if the prosecutor gave him enough time,

he could prove that the small bulletenidence was oxidized and had been fired
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long before the night in question. The prosecution’s expert witness, however,
conceded that it was possible the wistdstance on the bullet was the result of
oxidation and not drywall.

The defense expert witeg, moreover, testified @h the bullet was old and
that it did not have sufficient velocity fmenetrate the trailer and enter the heating
duct where it was found. The defens#tness’s testimony was sufficient to
establish Petitioner’'s defense that the cabber bullet was fired during a previous
incident. Defense counsel, therefore swmt ineffective for failing to request an
adjournment of the trial so that his wess could perform a chemical test to prove
that the white substance on the bullet wWessresult of oxidation and not drywall.

It is also unlikely that the trialaurt would have granted an adjournment
midway through trial if defense counseldhaquested an adjournment. The trial
court indicated at the prel motion hearing on January 9, 2007, that it did not
intend to adjourn the trial at the last minute as a result of failed discovery. (1/9/07
Mot. Hr'g at 7.) In light of this remark, a request for an adjournment mid-trial
would have been futile. Trial counsel svaot ineffective for failing to make the
request. See Altman v. Winr644 F. App’x 637, 644 (6th Cir.) (stating that “the
failure to make futile objections doest constitute ineffective assistanceCgrt.

denied sub nom. Altman v. Brew&B7 S. Ct. 76 (2016).
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4. Failureto I mpeach Two Witnesses

Petitioner asserts that trial counssiould have questioned prosecution
witnesses Frederick Steglieimd Pete Wisniewski about their use of drugs and rum
on the night in question. According toti#ener, this information might have lead
the jury to question the witnesses’ abilityrezall the events at Ousley’s trailer.

Steglich testified on cross-examination by Petitioner’s attorney that he had
never seen or heard of Petitioner beftre preliminary examination. (1/23/07
Trial Tr. at 162-63.) Wisniewski alsoste#fied on cross-examination by defense
counsel that he did not see Petitiooar July 9, 2006, and did not know him or
remember his faceld. at 177-78. Wisniewski further admitted that he had been
drunk and did not remember much from that de.at 176. Because neither man
implicated Petitioner in the crime and besawne of them axitted to being drunk
on the day in question, defense counsklikire to cross-examine the men about
their use of drugs and alcohol did not amount to ineffective assistance.

5. Failureto Elicit Further Evidence of Intent to Destroy Property

Petitioner asserts that intent was theecssue in his case and that defense
counsel should have elicited addition@stimony from Deputy Sheriff Lisa Farst
and from Detective Sergeant Jeffrey Amleyesiablish that the defendants merely

intended to destroy the trailePetitioner contends thaffective cross examination
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would have revealed, as it did at TardléSykes’ degree hearing, that only Ousley
was present outside the trailer, that thiadow shades to the trailer were closed,
that the people inside the trailer weaeiet and not visible from the outside, and
that many of the bullets traws at an upward trajectory.

Most of this evidence was elicited at Petitioner’s trial. As the Michigan
Court of Appeals explained on direct agpwhen Copas raised the same issue,

[tihe record discloses that dafe counsel questioned Deputy Farst
about her observations at Ousley’sléra Farst testified that she went

to Ousley’s trailer at approximately 11:.00 p.m. because of a noise
complaint. Farst described whahe observed when she arrived,
including that “[t]he lights were omside the trailer,” “[n]Jo one was
outside or around” and, as shellpd up, Ousley €ame out.” She
further testified that she saw nothing unusual at the trailer, saw no
other individuals other than Ouslegnd did not recall if there were
any vehicles parked outside. buddition, the jury saw a video
recording made from the deputy’s patrol car showing the conditions at
the trailer five minutes before the shooting. In addition, evidence that
the blinds were closed at theme of the shooting was presented
through the ballistics expert, and no ahsputed that the blinds were
closed. Although Farst did not testify using the precise words she
allegedly used at the degree hegrior codefendants Tard and Sykes,
her observations were presentedre jury. Thus, there is no basis
for concluding that defense counseas ineffective for not further
guestioning Farst about her observations, or that his failure to do so
was prejudicial.

Likewise, defendant Copas has eetablished that defense counsel’s
guestioning of Detective Amley da&d him a substantial defense.
Defendant Copas’s suggestion tHatther questioning would have
established that the bullets weree@l at an upward trajectory and in a
manner intended to miss people is not supported by the record. First,
defendant Copas ignordéisat two individuals iside the trailer were
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shot and killed by bullets fired frothe van, thereby establishing that

the bullets traveled at a trajectoryitable to strike people inside the

trailer. Second, at least 15 bulletere fired along the front of the

trailer and were concentrated the area of the bay window, which

was the area of illumination. Thir two assault rifles were used

during the episode. Furthermore, as plaintiff points out, although the

ballistics report showed that numerous bullets traveled through the
trailer in an upward trajectory, itsa revealed that bullets traveled

within normal height ranges to #e individuals. In light of this

evidence, there is no reasonablelyability that further questioning on

this subject would have affected the jury’s verdict.

Tackett 2008 WL 4149002, at *2-*3 (end citation and footnote omitted).

These same facts apply to Petitioner’s case, and for the reasons given by the
Michigan Court of Appeals, counseloss-examinations of Deputy Fast and
Detective Sergeant Amley did not llfabelow an objective standard of
reasonableness. Any deficiencies dafense counsel’s cross-examinations of
Deputy Fast and Detective Sergeant |[&ynalso did not prejudice Petitioner
because Loni Shalton indirectly supfsat the defense theory on intent by
testifying that the group had agreed tmat up the trailer. (1/25/07 Trial Tr. at
67.) Trial counsel was not constitutidigaineffective for failing to elicit

additional evidence of intent to destroy property.

6. Failureto Object to Testimony about a Warrant

* The Michigan Court of Appeals stated that its analysis of Copas’s claim was
equally applicable to Petitioner’s claim and that Petitioner was not denied the

effective assistance of counsel. Tackett, 2008 WL 4149002, at *10.
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Petitioner’s final claim about trial couglsis that counsel did not object to
irrelevant and prejudicial evidence athhe had an outstanding warrant in
Washtenaw County. Evidence of the camsting warrant came to light when the
prosecutor asked an officer about the winstances of his contact with Petitioner
on July 10, 2006. The officer stated that Petitioner voluntarily reported to the
police at the Ecorse Police Departmemd was then taken into custody and
escorted to the Washtenaw County Sheriff's Department because he had an
outstanding warrant and was wanted fprestioning regarding the shootings.
(1/23/07 Trial Tr. at 96-97.)

The reference to the warrant was atflege comment in a long trial, and the
basis for the warrant was never disclosedhe jury. Because objecting to the
comment would have drawn more atien to it, defense counsel was not
ineffective for failing to object to thedgmony. A strategic decision not to object
to testimony for fear of focusingindue attention on damaging remarks is
reasonableCobb v. Perini832 F .2d 342, 347-48 (6th Cir. 1987).

F. Appellate Counsel

In his sixth and final claim, Petitionelleges that his appellate attorney was

ineffective on direct appeal. Petitioner camds that his appellate attorney should

have raised his sufficiency-of-the-evidenclaim on appeal in the same manner as
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Petitioner presented it in his habeas pmiifby referring to the transcripts for Tard
and Sykes’ degree-hearindpetitioner also contendsathappellate counsel should
have raised his first four claims about trial counsel and one of his claims about the
jury instructions on direct appealAccording to Petitionerappellate counsel’s
ineffectiveness justifies reinstatementtbé appeal of right and also excuses any
procedural defaults stemming from ineffective representation.

An appellate attorney is not required to raise every non-frivolous claim
suggested by his or her client on direpp@al if counsel dedes, as a matter of
professional judgment, not to raise the claidones v. Barnet63 U.S. 745, 751
(1983). “In fact, the process of winnawj out weaker arguments on appeal is the
hallmark of effective appellate advocacyMonzo v. Edwards281 F.3d 568, 579
(6th Cir. 2002) (quotation marks and tibms omitted). To prevail on his claim
about appellate counsel, Patiter must demonstrate (1)athhis appellate attorney
acted unreasonably in failing to discowaard raise nonfrivolous issues on appeal
and (2) there is a reasonable probabilitg defendant would have prevailed on
appeal if his attorney had raised the issuSmith v. Robbinss28 U.S. 259, 285
(2000) (citingStrickland 466 U.S. at 687-91, 694).

The arguments that appellate counsel did not make on direct appeal lack

merit for the reasons given in the dission above. “[B]ydefinition, appellate
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counsel cannot be ineffective for a failuoeraise an issue that lacks meriGreer
v. Mitchell 264 F.3d 663, 676 (6th Cir. 2001). The trial court, moreover,
concluded on state collatenaview that appell®@ counsel was not ineffective for
failing to raise certain issues. This conclusion is objectively reasonable and
entitled to deference on habeas reviewhe Court, therefore, concludes that
Petitioner’s claim about appellate coahdoes not warrant habeas relief.
V. CONCLUSION AND ORDER

The state courts’ adjudication of Petitioner’s claims on the merits did not
result in decisions that were contraoySupreme Court precedent, an unreasonable
application of Supreme Court precedeamt,an unreasonable determination of the
facts. The state-court decisions also weseso lacking in justification that there
was an error beyond any possibility forrfainded disagreement. As for the
claims that were not adjudicated on theritsePetitioner has faiteto show that he
Is in custody in violation of his constitatial rights. The Court, therefore, denies
the petition for a writ of habeas corpus.

Before Petitioner may appeal th€ourt’'s decision, a certificate of
appealability must issuee8 28 U.S.C. 8§ 2253(c)(h); Fed. R. App. P. 22(b)(1).
A certificate of appealability may issu®nly if the applicant has made a

substantial showing of the denial @& constitutional right.” 28 U.S.C. 8§
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2253(c)(2). “A petitioner satisfies thisasidard by demonstrating that jurists of
reason could disagree with the district court's resolution of his constitutional
claims or that jurists could conclude tissues presented are adequate to deserve
encouragement to proceed furtherMiller-El v. Cockrell 537 U.S. 322, 327
(2003) (citingSlack v. McDaniel529 U.S. 473, 484 (2000)).

Reasonable jurists could conclude tRagtitioner’s first, fourth, and sixth
claims regarding the sufficiency of theigence, the disparate verdict in Tard and
Sykes’ case, and appellateunsel deserve encouragement to proceed further. The
Court, therefore, grants a certificate agpealability on those issues. The Court
declines to grant a certificate of agpability on claims two, three, and five
regarding the jury instructions, the disery dispute, and trial counsel, because
reasonable jurists could not disagree with the Court’s resolution of those claims.
Nor could they conclude that thosssues deserve encouragement to proceed
further.

s/Denise Page Hood

Denise Page Hood
Chief Judge, United States District Court

Dated: November 29, 2018
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| hereby certify that a copy of the foregoing document was served upon
counsel of record on November 29, 2018, by electronic and/or ordinary
mail.

s/LaShawn R. Saulsberry

Case Manager
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