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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DARCY E. THOMAS,

Plaintiff,
CaselNo. 2:13-cv-10103
V.
HonorablePatrickJ. Duggan
PINNACLE FOODS GROUPS LLC,

Defendant.
/

OPINION AND ORDER GRANTING DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

In this action, Plaintiff Darcy Aomas is suing her former employer,
Defendant Pinnacle Foods Group, LlAlleging that she was discharged in
retaliation for engaging in protected adgwunder the Michigan Whistleblower’s
Protection Act (the “WPA”), Michigan Gupiled Laws § 15.362. This matter is
presently before the Court on DefendauMotion for Summary Judgment filed
pursuant to Federal Rule of Civil Rexlure 56. Plaintiff has responded to
Defendant’s Motion and Defielant has replied. Theourt has reviewed and
considered the parties’ briefs and supporting evidence, and has had the benefit of
hearing the arguments of counsel & 8eptember 19, 2013 motion hearing. For

the reasons set forth herein, the Caguants Defendant’s Motion for Summary
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Judgment. The Court also denies Riia request to amend, which Plaintiff
sought at the motion hearing.
l. Factual and Procedural Background

Defendant Pinnacle produces Vlasickbes and similar food products at its
facility in Imlay City, Michigan. The production of &se foodstuffs, like much
else in the American economy, occuraisequential fashion and Pinnacle utilizes
an assembly line to separate each taskgthe way. Plaintiff began working at
Pinnacle as a seasonal employee in April 20(P1.’s Dep., Def.’s Mot. Ex. 2 at
23:20-25;d. at 59:10-11.) During her first season at Pinnacle, Plaintiff operated a
waterjet machine.|Iq. at 36:5-7.) During her second stint, Plaintiff worked as a
labeler operator.1d. at 79.) While employed by Pianle, Plaintiff was a member
of the United Dairy and Bakery Workers Union, Local 8[d. &t 52:1-8.) As a
member of that union, Plaintiff was entdléo file grievances and discuss any
safety concerns with UnioBteward Dave Hensleyld( at 52:13.)

Sometime toward the end of July 2Gdr2n the beginning of August 2012 —
during Plaintiff's first week of traimg on the labeler device — Plaintiff was
shocked while cleaning the machindd. @t 141.) Despite feeling comfortable
going to human resources to discuss work-related issues, Plaintiff did not report the
incident to anyone in that departmenid. @t 77, 158.) Plaintiff did, however,

relay what occurred to sevérmadividuals at work in #ort to have any safety



problem corrected. Specifitgl Plaintiff told Heather (her trainer), Shaniqua
(another labeler), Trevor dhtroy (a supervisor), Patrick Armstrong (her crew
leader)! Andrew Kinch (a “lead guy”), 8ve Trowhill (a maintenance mahihe
third shift electrician, Colleen Davlifthe Manager oSafety and Healtt) Dave
Hensley (her Union Stewar§gnd she may have told her direct supervisor Dave
Boughan but could not recall with specificity(ld. at 151-56.) According to
Plaintiff, Mr. Hensley indicated that there was nothing the union could do but
advised Plaintiff to contact someondtat Occupational $ety and Health

Administration (“OSHA”). (d. at 178:3-6.)

! Mr. Armstong testified during his deposition that Plaintiff never came to
him to report being shockdxy the labeler but that he did hear other employees
discussing the incident in the days tf@lowed. (Armstrong Dep., Def.’s Ex. 20
at 68-70.)

2 Mr. Trowhill testified that he had no recollection of Plaintiff telling him
that she was shocked on the labeler busthte that she may have discussed other
maintenance concerns with him. (Wl Dep., Def.’s Mot. Ex. 19 at 17:17-

18:9.)

3 At her deposition, Ms. Davlin testifiethat Plaintiff never approached her
about being shocked by thé&er device. (Davlin Dep., Def.’s Mot. Ex. 6 at
60:11-16.)

* Mr. Hensley testified during his depiisn that he had no recollection of
Plaintiff coming to him about a safety concern involving the labeler device.
(Hensley Dep., Def.’s MoEx. 18 at 50:16-20.)

> Mr. Boughan testified that Plaintiffever told him bout being shocked
and that he never heard about the incidéBoughan Dep., De$. Mot. Ex. 5 at
91-92.)



After complaining of the shocking incident internally, Plaintiff began to
experience increased scrutiatywork. (Pl.’'s Resp. 1-3ee alsd®l. Dep., Def.’s
Mot. Ex. 2 at 94:5-8 (“I think ever sincegbt [shocked] on the labeler that | had all
these problems with these people, bottora. To be 100 percent honest with you
| think that’s what the problem was.”)For example, on August 17, 2012, while
Plaintiff was attending safety training, a supervisor came to her and instructed her
to return to work. (Pl.’s Resp. at 2Because the training was mandatory, Plaintiff
could not return as asked; however, wikae did return to her machine, her
supervisor Mr. Boughawas operating it. I§.) Another incident occurred on
August 23, 2012, when Mr. Boughan wrotaiRtiff up for running the labeler at
an inappropriately high speed. (Incid&#port, Def.’s Mot. Ex. 9.) Plaintiff
contested her responsibility for increasthg machine’s speed and indicated that
Mr. Armstrong, who was running the machiwhile she was taking a break, must
have been responsibleld.

The increased scrutiny becamepsoblematic that on August 27, 2012,
Plaintiff filed a harassment claim wittuman resources against Mr. Boughan.
(Thomas Statement, Def.’s Mot. Ex. 1R)aintiff did not, however, mention any
connection between Mr. Bougfia allegedly harassingpoaduct and the shocking
incident. In fact, Plaintiff testified #t she was “not saf what motivated Mr.

Boughan to harass her. (Pl. Ddpef.’s Mot. Ex. 2 at 93:17-19.)



Having failed to convince anyone at Pinnacle to address the problem with
the labeler device, Plaintiff called the digan Occupational Safety and Health
Administration (“MIOSHA”) inthe “[l]ater part of Aigust” to report a safety
problem, namely that she had bestvocked on a machine at workd.(at 170:10-
11.) After Plaintiff described what happened over the telephone, the MIOSHA
representative indicated that “she wibsknd [Plaintiff] the paperwork.”ld. at
172:22.) Plaintiff filled out and signed tpaperwork and sent it back to MIOSHA
on September 18, 2012, the same day thatas ultimately termated. (Pl.’s Br.
14.) MIOSHA visited Defendant’s facility on SeptemB&; 2012 and after
inspecting the premises giMIOSHA representative wainable to substantiate
any hazards and Defendant receiveditations. (MIOSHA Report, Def.’'s Mot.

Ex. 14.)

According to Defendant, PlaintiffSeptember 18, 2012 termination had
nothing to do with Plaintiff’'s purported fedy concerns. Rather, the termination
was the result of events transpiring on September 14, 2012 and the company’s
policies addressing those events. Pl#istiine was scheduled to work until 1:00
a.m. on September 14, 2012. Although Plaintiff vigorously disputes that a notice
of overtime was posted, Defendant olaiPlaintiff's line was scheduled for
overtime and that a notice reflecting teheduling change was posted in the

facility cafeteria. (DeWitte Aff., Def.’s Mb Ex. 17 at { 6.) Unaware that she was



supposed to work overtime, Plaintiff left work shortly after her regularly-scheduled
shift and did not work overtime that evegi As a result, Sth Manager Eric Rapp
reported Plaintiff for “walking off the job.” I1d. at § 4.)
Human Resources Repretaive Dawn Dewitt condued an investigation
of Mr. Rapp’s report and ultimately detdmad that Plaintiff violated Employee
Handbook Rule 10A by leaving workithhout a manger’s permissionld(at § 10.)
In accordance with the Employee HandkpoPlaintiff received a ten-day
suspension, accumulating one demeritgfach day. (Employee Handbook, Def.’s
Mot. Ex. 1.) Having exceeded the siukit limit that seasonal employees are
permitted to receivejd.), Defendant terminated Plaintiff on September 18, 2012.
The individuals employed in Pinnacle’s human resources department who
either investigated Mr. Rapp’s reportrecommended and approved Plaintiff's
termination once that investigation was complete, deniem¢any knowledge
that Plaintiff was shocked while cleanihgr labeler device or that Plaintiff had
concerns about the safety of Pinnacfality or machinery. (Struder Dep.,
Def.’s Mot. Ex. 4; Struder Aff., Def."Mot. Ex. 15; Hudson Aff., Def.’s Mot. EXx.
16; DeWitte Aff., Def.’s Mot. Ex. 17.)
In December 2012, Plaintiff initiated thastion in the Circuit Court for the

County of GenesséeDefendant timely removedetaction to this Court on the

® Case No. 12-99533-CZ.



basis of diversity jurisdiction on daary 11, 2013. 28 U.S.C. 88 1332, 1441,
1446. Upon the completion of discoveBgfendant filed a motion for summary
judgment pursuant to Federal RuleGivil Procedure 56 seeking dismissal of
Plaintiff's sole cause of &ion arising under the WPA.

Il.  Standard of Review

Federal Rule of Civil Procedure 56structs courts to “grant summary
judgment if the movant shows that ther@dsgenuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.’'Fed. R. Civ. P.
56(a) (2012). A court assessing tippropriateness of summary judgment asks
“whether the evidence predsra sufficient disagreement to require submission to a
jury or whether it is so one-sided that qguagty must prevail ag matter of law.”
Amway Distribs. Benefits Aasv. Northfield Ins. C9.323 F.3d 386, 390 (6th Cir.
2003) (quotingAnderson v. Liberty Lobby, Inet77 U.S. 242, 251-52, 106 S. Ct.
2505, 2512 (1986)).

The initial burden of proving the abserafea genuine dispute rests with the
movant,Celotex Corp. v. Catretd77 U.S. 317, 106 S. Ct. 2548 (1986), who
“must support the assertion by: (A) citingdarticular parts of materials in the
record...; or (B) showing that the matds cited do not establish the absence or
presence of a genuine dispute, or #rmtdverse party cannot produce admissible

evidence to support the fadt[,Fed. R. Civ. P. 56(¢1)(A)-(B). While this



inquiry requires the Court to construsefual disputes, and the inferences there
from, in the light most favorable to tim®n-moving party, only disputes over facts
that might affect the outcome of the quieclude the entry of summary judgment.
Celotex 477 U.S. at 324, 106 S. Ct. at 25B8derson477 U.S. at 248, 106 S. Ct.
at 2510.

If the moving party discharges thaitial burden using the materials
specified in Federal Rule of Civillrocedure 56(c), the burden of defeating
summary judgment shifts to the non-moveuio must point to specific material
facts — beyond the pleadings or mere aliega— which give rise to a genuine issue
of law for trial. Anderson477 U.S. at 256, 106 S. @t 2514. A mere scintilla of
evidence supporting the non-movant’s claim will not prevent summary judgment;
rather, there must be ewdce on which a jury could reasonably find for the non-
movant. Hirsch v. CSX Transp., Ind656 F.3d 359, 362 (6th Cir. 2011).

Moreover, if, “after adequate tinfer discovery and upon motion,” the non-
movant “fails to make a shomg sufficient to establisthe existence of an element
essential to that party’s case[] and on vahicat party will bear the burden of proof
at trial[,]” a court should enter summgndgment in favor of the moving party.
Celotex 477 U.S. at 322, 106 S. @t. 2552. When this occurs, “there can be ‘no
genuine issue as to any material factjcsi a complete failuref proof concerning

an essential element of the nonmovingya case necessarily renders all other



facts immaterial.”ld. at 323, 106 S. Ct. at 2552 hds, if the non-movant does not
support the elements ofcéaim or defense, the moving party is “entitled to
judgment as a matter of law.”
lll.  Analysis
Plaintiff contends that Defendant discged her in violation of the WPA,
which provides:

An employer shall not discharge, threaten, or otherwise
discriminate against an employee regarding the
employee's compensation, texntonditions, location, or
privileges of employment dcause the employee, or a
person acting on behalf ofdahemployee, reports or is
about to report, verbally or in writing, a violation or a
suspected violation of a law or regulation or rule
promulgated pursuant to lawf this state, a political
subdivision of this state, or the United States to a public
body, unless the employee knows that the report is false,
or because an employee is requested by a public body to
participate in an investigatiohgaring, or inquiry held by
that public body, or a court action.

Mich. Comp. Laws § 15.362.

Being “analogous to antiretaliation provisions of other employment
discrimination statutes,” claims brought under the WPA “should receive treatment
under the standards of proof of those analogous statusésllal v. Catholic Soc.
Servs, 455 Mich. 604, 617, 566 N.W.2d 5A77 (1997) (overruled in part on
other grounds). Accordingly, in analgg actions brought pursuant to the WPA

where, as here, a plainti#lies on circumstantial evide@, Michigan courts have



adopted thé/cDonnell Douglasurden shifting framework employed in Title VII
and Michigan Civil Rights Act casesee, e.gDebano-Griffin v. Lake Cnty. Bd.
of Comm’rs 493 Mich. 175-76, 828 N.W.2d 634, 638 (2013). This evidentiary
framework requires a plaintiff to makegpama facieshowing that her termination
was retaliatory in order to survive summary judgmedt.at 176, 828 N.W.2d at
638. If a plaintiff discharges this initial burden, the burden of production shifts to
the defendant to articulate a legitimatenretaliatory explanation for terminating
the plaintiff's employment.Id. at 176, 828 N.W.2d at 639. To withstand
summary judgment, the plaintiff musieth present sufficient evidence showing
that the defendant’s articulated reasantfi@ termination was not the real reason
but that the reason offered was merlyretext for unlawful retaliationd.

A. Plaintiff Has Not Established aPrima Facie Case of Unlawful
Retaliation Because Plaintiff H& Not Demonstrated Causation

To establish @rima faciecase pursuant to the WPA plaintiff must present
evidence that (1) the plaintiff engagedonotected activity as defined by the Act,
(2) the defendant took an adverse action against the plaintiff, and (3) “a causal
connection exists between the protedetivity” and the adverse employment
action. Id. at 175, 828 N.W.2d at 638 (quotation omitted). The WPA defines
“protected activity” as consisting oféHollowing: (1) reporting to a public body a

violation of a law, regulation, or rule; (Being about to report such a violation to a
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public body; or (3) being asked by a public baedyarticipate in an investigation.
Mich. Comp. Laws § 15.362.

Defendant believes that summary judgiisrappropriate as a matter of law
because Plaintiff has failed &mlduce facts in support ofpaima faciecase.
Defendant argues that “[a]ssumiagguendathat Plaintiff engaged in protected
activity, Plaintiff cannot establish ausal connection li&een any alleged
protected activity and her terminatioadause it is undisputed that no decision
maker had any knowledge ofrr@omplaint to MIOSHA prior to her termination.”
(Def.’s Br. 10 (emphasis removed).) Plaintiff responds to this argument by
suggesting causation may be inferred dudaéoincreased scrutiny Plaintiff faced
at work after being shocked by the labeteachine as well ave close temporal
proximity between her protected activapd the adverse employment action.
(Pl.’s Br. 12-13.)

To establish a causal connectionmeen the protected activity and the
termination (the adverse @yment action), Plaintiff must present evidence that
Defendant had “objective notice” of her protected activiRychards v. Sandusky
Cmty. Schs.102 F. Supp. 2d 753, 7€&0D. Mich. 2000) (citindRoberson v.
Occupational Health Ctrs. Of Am., In@20 Mich. App. 322, 326, 559 N.W.2d 86,
88 (1996) (“An employer is entitled to adajtive notice of a report or threat to

report by the whistleblower.”” (quotingaufman & Payton, P.C. v. Nikkil200
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Mich. App. 250, 257, 503 N.W.2d 728, 73003))). Courts have interpreted
objective notice “to mean that the persamo fired the employee was aware of the
protected activity in whitc the employee engagedSaloka v. Shelby Nursing Ctr.
Joint VentureNos. 255954, 257200, 2005 Midkpp. LEXIS 3033, at *12 (Mich.
Ct. App. Dec. 6, 2005) (unpublishegher curiam) (citation omitted).

Accordingly, Plaintiff must point to evehce creating a disputed issue of material
fact with respect to whether the indivials involved in Plaintiff's termination
decision possessed “objective notice” of ptected activity. This Plaintiff
cannot do.

During her deposition, Plaintiff tesgd that she told several people at
Pinnacle about the incident where sheereed a shock from the labeler device,
(Pl. Dep., Def.’s Mot. Ex. 2 at 148:21349:4), including some individuals
employed in a management capaciy, &t 152:3-5, 152:17-19). Those with some
sort of management function includesVor Montroy, a crew leader, Andrew
Kinch, “a lead guy,” and Colleen Diav, Defendant’s saty manager. I¢. at
152:7-8, 152:20-22, 154:14-15.) Plaintifty have told hesupervisor Dave
Boughan, but could not recall whether or not she actually ¢lidat(153:20-25.)

At his deposition, Mr. Boughan testifiedathhe had no recollection of Plaintiff
coming to him about a safety concern invofythe labeler device. (Hensley Dep.,

Def.’s Mot. Ex. 18 at 50:16-20.) Maveer, Ms. Davlin did not corroborate
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Plaintiff’'s testimony but rather testifieat her deposition that Plaintiff never
mentioned receiving a shock from the labe{Bavlin Dep., Def.’s Mot. Ex. 6 at
60:11-16.)

While contradictory, the above-described testimony does not give rise to a
genuine dispute of material fact. Whilgewing the evidence in the light most
favorable to Plaintiff, some non-manaigé Pinnacle emploges may have been
aware that Plaintiff was shocked by thbeler device, eviehce that “non-
managerial, non-decision-making employees” knew of the incident “does not
create a reasonable inference that angagarial level, decision-making employee
knew [Plaintiff] had filed[, or intendetb file] a complaint with MIOSHA.”
Carruthers v. Isringhausen, IndNo. 296250, 2011 Mich. App. LEXIS 929, at *8
n.2 (Mich. Ct. App. May 192011) (unpublished). #suming that some of the
aforementioned individuals pesssed management authority, it is undisputed that
none of these individuals were involvedtire decision to terminate Plaintiff.
Pethers v. Metro Lift-Propan@lo. 09-10516, 2010 U.S. Dist. LEXIS 76776, at
*25 (E.D. Mich. July 29, 2010) (unpublished) (explaining that evidence that
plaintiff, a former driver, discussed thegsoility of filing of a complaint with his
fellow drivers did not provide employer witibjective notice of plaintiff's intent
to file a complaint even védre one participant in thesiussions held the title of

“lead driver” and had some magement responsibilities).
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Further eroding Plaintiff's argumentahDefendant violated the WPA is the
fact that complaining to fellow employeeseven to management does not amount
to protected activity; rather, to be proedty the Act, a whistleblower must report
a violation or be about to report a \atibn to a “publidody[.]” Mich. Comp.

Laws § 15.362. While complaints tdléev employees may be a precursor to a
report to a public body, an employer’'sogective fear that an employee has
reported or intends to report a violationiflwot substitute for some form of notice
of threatened action.”"Kaufman & Payton, P.C200 Mich. App. at 257, 503
N.W.2d at 732.

Bolstering Defendant’s positidhat nobody involved in Plaintiff's
termination had “objective notice” of Phiff's protected activity is Plaintiff's
testimony that the only person she sptikabout the possibility of filing a
complaint with either OSHA or MIOSH&vas Mr. Hensley, hdUnion Steward.

(Pl. Dep., Def.’s Mot. Ex. 2t 202:11-18see also idat 169:15-21 (Plaintiff
testifying that she never raised the issue of reporting the safety problem with
anybody in management or anybody isugervisory role).) According to

Plaintiff, she went to Mr. Hensley tell him about being shocked on the labeler

’ For this reason, the Court finds tfaaintiff’s allegations regarding being
subjected to increased scrutiny at wafter being shocked lend little credence to
her retaliatory discharge claim. (PIResp. 14 (“...Plaintiff's supervisors also
intensified their scrutiny of her wokfter she complained about the safety
concerns.”).)
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device and he told her that s$teould contact somebody at OSHA. @t 155:8-

14.) Plaintiff never told “anybody ateiplant at all that [she] had called
MIOSHAL[,]” and she never told “anybody at the plant that [she] submitted
paperwork to MIOSHA[.]” [d. at 176:7-12.) Despite this testimony, Plaintiff asks
this Court to infer a causal connexctibetween her protest activity and her
termination on the basis that Mr. H&ns“knew that she was going to call
MIOSHA]] because he is the erthat told her to do it.” (Pl.’'s Resp. 14.) This the
Court will not do.

As an initial matter, the fathat Mr. Hensley purportediyold Plaintiff to
report the shocking incident to MIOSHA of no avail. The WPA prohibits
employerdrom taking adverse actions agdiemployees on the basis of an
employee’s protected conduct. Mich.rG. Laws 8§ 15.362The National Labor
Relations Act expressly excludes the poiisy that a union representative is an
agent of the employer. 29 U.S.C. § 152(defining employer and excluding “any
labor organization . . . or anyone acting in the capacity of officer or agent of such

labor organization[]” from the definition)Accordingly, the fact that Mr. Hensley

® The Court uses the term “purportedhecause Dave Hensley testified at
his deposition that he had no recollectiorPtintiff ever talking to him about a
safety concern with regatd the labeler device. (Hensley Dep., Def.’s Mot. Ex.
18 at 50:16-20.) A necessary corollantlug testimony, one would assume, is that
Mr. Hensley does not recall telling Plafhto report her concern to MIOSHA.

15



“knew” that Plaintiff was going to ¢aMIOSHA does not impute such knowledge
to Defendant.

Of greater consequence, Plaintiffenclusion that Mr. Hensley must have
reported the shocking incident to Pinreaolanagement or human resources lacks
evidentiary support. Plaintiff asks ti@®ourt to infer that someone with decision-
making authority had knowledge of Plaffis safety concerns because Mr.
Hensley advised Plaintiff to report theosking incident to a public authority.

(Pl’s Resp. 7.) This inference is manted, according to Plaintiff, because
“Defendant held both weekly and montimheetings to discuss the issues of its

employees|[;]” “[tihe monthly meetingsere between management and the union
[and t]he weekly meetings webetween the union and HR[.]1d() As such, Mr.
Hensley must have mentioned that Riidi was shocked on the labeler device
because he testified at his deposition thatliays reports the safety concerns of
union members to management if ancewhhey arise. Plaintiff seems to
acknowledge that this argument is hypaitcal as she admitted during her
deposition that she had no knowleddévir. Hensley relaying any such

information to anybody at Pinnacle; ispgective of the paucity of evidence,

however, Plaintiff indicated that such &sition remains “a possibility[.]” (PI.

® The Court points out that everMir. Hensley did tell Plaintiff to call
MIOSHA, this does not mean that he “kviePlaintiff would follow his advice.
Plaintiff testified that she never toMr. Hensley that she called MIOSHA. (PI.
Dep., Def.’s Mot. Ex. 2 at 176:5-6.)
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Dep., Def.’s Mot. Ex. 2 at 178:3-113peculation and conjecture do not suffice at
the summary judgment stage.

Although Plaintiff's counsel implored i1Court to construe Mr. Hensley’s
statement that he always reports sabteycerns to management as circumstantial
evidence that he did actually report Btdf's concerns to management, to
establish causation using circumstantiatiexce, the “circumstantial proof must
facilitate reasonable inferencesoafusation, not mere speculatiorgkinner v.
Square D Cq.445 Mich. 153, 164, 516 N.W.2d 475, 480 (1994). Plaintiff's
unconfirmed suspicions about Mr. Henys®mmunicating his conversation with
Plaintiff to management or human resouraesall the more baffling in light of
Defendant’s evidence — consistingssforn deposition testimony and sworn
affidavits — showing that nobody invas in the termination decision had
knowledge that Plaintiff was shocked or tehe was going to report the incident to
a public authority. (Struder Dep., DefNMot. Ex. 4 at 85:3-12; Davlin Dep.,

Def.’s Mot. Ex. 6 at 60:9-61:9; StrudaAff., Def.’s Mot. Ex. 15 at | 8-11
(affidavit of Human Resources Supervisdtydson Aff., Def.’s Mot. Ex. 16 at 11
8-11 (affidavit of Manager of Human Rmrsces); DeWitte Aff., Def.’s Mot. Ex.
17 at 7 11-15(affidavit of Human Resour&epresentative)). The Court rejects
Plaintiff's proposed inference as not omythe inference “not deducible from” the

facts, but it is not even “an explion consistent with known facts or
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conditions[.]” Shaw v. City of Ecors€83 Mich. App. 1, 15, 770 N.W.2d 31, 40
(2009) (quotingSkinner 445 Mich. at 164, 51 N.W.2d at 480).

Plaintiff has failed to produce evidecreating a genuine issue of material
fact with respect to whether Defend&atd “objective notice” that she had
contacted a public body regamdiher safety concerns, or that she was allegedly
about to file a report. As such, Plafhhas not established a causal connection
between her protected activity and hent@ation and has therefore failed to
adduce sufficient evidence demonstratimyiena faciecase under the WPA.

B. Plaintiff Has Not Demonstrated tha Defendant’s Stated Reason for the
Adverse Employment Action was Pretextual

Assuming that Plaintiff made outpaima facieWPA claim, Defendant
articulated a legitimate non-retaliatory reason for Plaintiff's discharge, namely, that
Plaintiff violated Rule 10A’ by “walking off the pb,” received a ten-day
suspension, accumulated ten demerits foneach day of suspension), and was
terminated because seasonal employeds as Plaintiff are permitted a maximum
of six demerits before theare discharged. (Def.’s Br-8.) Because ten demerits
clearly exceeded the six permitted byf@®wlant’'s company policy, Plaintiff was

terminated. A human resources repreative conducted an investigation and

1% Rule 10A provides: “Any employeehas leaves Company property, other
than at lunch time and quitting time, without his/her supervisors [sic] permission is
considered as having WALKED OFF BHIOB.” (Employe Handbook, Def.’s
Mot. Ex. 1.) A first-time infraction of il rule will give rise to a written warning
carrying a suspension of two to ten daysl.) (

18



determined that Plaintiff walked off thelj when she left work at the end of her
regularly-scheduled shift on September @12, despite the fact that notice had
been posted that Plaintiff's line was scheduled for overtim@eWitte Aff.,

Def.’s Mot. Ex. 17 at 11 4-10.) Thus,defeat summary judgment, Plaintiff must
demonstrate, by a preponderance of thdeance, that Defendant’s articulated
reason for terminating Plaintiff waserely a pretext for retaliatiorHopkins v.

City of Midland 158 Mich. App. 361, 379, 404 N.W.2d 744, 752 (1987). To do
so, Plaintiff must demonsteathat the evidence in thisse is sufficient to permit a
reasonable trier of fact to concludatlhlaintiff’'s protected activity was a
motivating factor in the advee action taken by Defendar@tennings v. Cnty. of
Washtenaw475 F. Supp. 2d 69214 (E.D. Mich. 2007).

In support of her claim that thegiémate nonretaliatory reason for her
discharge is a mere pretext for unlawfubtation, Plaintiff argues that she did not
violate Rule 10A. Plaintifargues that “she looked to see if she was scheduled for
overtime . . . but nothing was posted har.” (Pl.’'s Br. 17 (citing deposition
testimony).) In essence, Plaintiff arguleat she did not violate the rule because
she did not need permission to leavéhatend of her shift. But Plaintiff’'s
argument does not end there. She pdothe fact that when her regularly-

scheduled shift came to an end, klaked for her crew leader, who would

! Plaintiff never contested the terration by filing a grievance with her
union. (Pl.’s Dep., Def.’s Mot. Ex. 2 at 127.)
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normally replace her on the lineld{) When she could not find him, she found a
“fill-in Crew Leader,” who toldher that she could leaveld( Thus, even if she
was scheduled for overtime, Plaintitfiggests that she had a supervisor’'s
permission to leave work. These argumsemiss the mark because in order to
show pretext, Plaintiff must do moreathestablish that Defendant mistakenly
believed that she had violated company poliRather, Plaintiff must show that
those involved in the termination decision did not actually believe the human
resources investigation finding that Plaiimolated Rule 10A. Stated differently,
a “plaintiff cannot simply show thate employer’s decision was wrong or
mistaken, since the factual disputessiie is whether discriminatory animus
motivated the employer, not whether #maployer is wise, shrewd, prudent, or
competent.” Town v. Mich. Bell Tel. Cp455 Mich. 688, 704, 568 N.W.2d 64, 72
(1997) (quotation omitted).

Plaintiff has not pointed to any record evidence suggesting that retaliatory
animus motivated the discharge demisi As such, summary judgment is
appropriate as a rttar of law.

C. Plaintiff Is Not Entitled to Amend Her Complaint

At the September 19, 2013 motion hearing, Plaintiff’'s counsel indicated that

if the Court granted Defendant’s Motion for Summary Judgment, Plaintiff should

have an opportunity to amend the ungi@gd complaint to include a count of
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retaliatory discharge in violation of publolicy. Plaintiff believes such an
amendment would be propettife Court believes that Plaintiff's complaints to
management prompted her termination.

1 Applicable Law

Pursuant to Federal Rule of Civil leemlure 15(a), leave to amend is “freely”
granted “when justice so requiresSeefed. R. Civ. P. 15(a)(2). The Supreme
Court of the United States has advisedat th plaintiff should be allowed the
opportunity to test a claim on the meiitthe facts and circumstances underlying
the claim suggest that it may beproper subject of relief-oman v. Davis371
U.S. 178, 182, 83 S. Ct. 227, 230 (1962).widwer, the Court further instructed
that a motion to amend a complaint shdadddenied if the amendment is brought
in bad faith or for dilatory purposesstéts in undue delay or prejudice to the
opposing party, or would be futildd.

An amendment is futile when the propdsamendment fails to state a claim
upon which relief can be granted and tlsusubject to dismissal pursuant to
Federal Rule of CivProcedure 12(b)(6)Rose v. Hartford Underwriters Ins. Co.
203 F.3d 417, 420 (6th Cir. 2000). Prepelmay result from delay, but “[d]elay
by itself is not sufficient reason to deaynotion to amend. Notice and substantial

prejudice to the opposing party are crititagtors in determining whether an

amendment should be grantedBtooks v. Celeste89 F.3d 125, 130 (6th Cir.
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1994) (citations omitted). A court alsbould consider whether the amendment
will require the opposing party “to expesmnificant additional resources to
conduct discovery and prepdoe trial” or whether it will “significantly delay the
resolution of the dispute,” as edtheffect constitutes prejudic®helps v.
McClellan 30 F.3d 658, 663 (6th Cir. 1994).
2. Application

Plaintiff contends that Defendant would not be prejudiced by the amendment
because discovery has finished and ddittonal depositions are necessary. The
Court, however, does not agree. Wirlaintiff's proposed amendmemiay
survive a Rule 12(b)(6) motion andtieerefore not futile as defined Rose supra
Plaintiff has not pointed to any reccgdidence showing that any of the three
individuals involved in the decision terminate Plaintiff had knowledge of her
workplace injury or her concerns abadlé labeler device. As such, itis
reasonable to infer that additional discovenyuld be required if Plaintiff was to
prevail on the claim. Given that discoydas closed, Defendant would have to
expend significant additional resourcesl&dend a claim that Plaintiff could have
included in the original complaint. Meover, the addition of an entirely new
cause of action would delayahesolution of this action. The Court therefore finds
that Defendant would be unduly prejudice®l&intiff was granted an opportunity

to amend the Complaint.
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The Court also finds that undue delayseeking the amendment renders the
belated request improper. Plaintiff doest explain why the proposed amendment
was not sought sooner nor suggest that she only became aware of the proposed
cause of action throughe discovery process.

Plaintiff's request to amend is therefore denied.

IV. Conclusion and Order

For the reasons above, the Court dodes that Plaintiff has failed to
discharge her summary judgment burdépointing to record evidence
establishing @rima faciecase of retaliation. Alteatively, the Court finds that
Plaintiff has failed to establish the existerof disputed material facts with respect
to whether Defendant’s stated reasontéominating Plaintiff's employment was a
mere pretext for retaliation. Lastly, ti®urt denies Plaintiff's request to amend
the Complaint as the prope$ amendment comes too late in these proceedings and
Defendant will suffer undue prejudice if Plaintiff's request is granted.

Accordingly,

IT IS ORDERED that Defendant’s Motion for Summary Judgment is
GRANTED and the instant action BISMISSED WITH PREJUDICE .

Date: September 25, 2013

S/IPATRICKJ.DUGGAN
UNITED STATESDISTRICT JUDGE

23



Copies to:

Brian M. Garner, Esq.
John F. Birmingham, Jr., Esq.
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