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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
MICHAEL GRESHAM,
Plaintiff, CaseNo. 13-10189

HON.GERSHWINA. DRAIN
VS.

DARRELL STEWARD,et al,

Defendant,

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDMENT [# 29], AND
GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT [#25], DENYING MOTION TO AMEND [#33] WITHOUT PREJUDICE AND
DISMISSING DEFENDANTS HUDSON, JENKINS AND MCINNIS

On January 17, 2013, Michael Gresham, an ternanfined by the Michigan Department
of Corrections, filedhis civil rightsaction under 42 U.S.®.1983. From October 2012 to
February 2013, while confined at the Maco@drrectional Facility (“MCF”) in New Haven,
Michigan, Plaintiff alleges that three prison offisea prison nurse, and four administrative staff
violated his First and Bhth Amendment rights.

Presently before the Court are the partaeess-motions for summary judgment [# 25; #
29]. Defendants filed a response to Plairgifiiotion on March 27, 2014 [# 32]; Plaintiff filed a
reply on April 11, 2014 [# 34] and an addendum on March 4, 2013 [# 31].

The parties’ motions present four issuasr&view: (1) whether default judgment is

appropriate for Defendants’ afjed failure to file timely rgmonsive pleadings; (2) whether any
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party is entitled to summary judgment on Piifits two First Amendment claims; (3) whether
any party is entitled to summeaudgment on Plaintiff's three Eighth Amendment claims; and
(4) whether Defendants are shielded from diability by the doctrineof qualified immunity.

For the reasons that follow, the Defendantotion is GRANTED IN PART, DENIED
IN PART, and the Court requests further matdnadupport Defendants’ factual claims as to
Plaintiff's transfer. Plaintiff's mbon for summary judgment is DENIED.

|. FACTUAL BACKGROUND

A. Plaintiff's Confinement History

Plaintiff, an inmate, was a member of thesiential Treatment Program (“RTP”) at MCF.
The Michigan Department of Corrections chéeaees the RTP as “the recommended level of
care for seriously mentally ill prisoners who dooe to demonstrate significant impairments in
social skills as well as a limideability to participate independiynin activities of daily living.”
(http://www.michigan.gov/correicins/0,4551,7-119-68854_68856_9744-23254--,00.html).
Prisoners participating in the RTP aeparated from the general population.

Plaintiff was a participant ithe RTP at MCF until February 2013. A Security Classification
Screen was completed by Defendant Sgambdtatmuary 6, 2013. Defendants allege that
through this routine evaluation,a#tiff was revealed to havecurred 35 “management points.”
Consistent with Michigan prison policy ditaes, Defendants contend that Plaintiff's 35
“management points” animated Plaintiff's transbeder from a level-IV to a level-V security
housing unit. Plaintiff was then discharged frRTP and transferred to a level-V prison in
Marquette, Michigan.

B. Circumstances Surrounding Plaintiff’'s Physical Altercation with Prisoner Gunn



Beginning in October 2012 through February 2@13jntiff alleges thaDefendants Adams,
Hudson, and Jenkins, corrections officers at M&proached Plaintith his cell with the
purpose of bringing about physicalrtrato the Plaintiff. Specifical, Plaintiff alleges that each
Defendant referred to Plaintiff during these encowndsra “snitch.” Further, Plaintiff attributes
a deliberative quality tthe officers’ locutionHe contends that eadefendant employed the
culturally-loaded prison term “snitch” in froof other inmates witkhe purpose of inducing
other prisoners to commit an agkan Plaintiff. Plaintiff alsccontends that, in January 2013,
Defendants Adams solicited an assault on Rfalmt offering other prisoners recreational
paraphernalia (coffee, televisionBefendants deny these allegations.

Plaintiff argues that Adams’, Hudson’s, and Jenkins’ conduct was motivated by a
sequence of grievances Plaintiff filed, whadught relief from his confinement conditions.
Plaintiff contends Defenda®tdams had an additional motive to retaliate against him.
Specifically, that Plaintiff didosed the alleged circumstanssrounding another prisoner’s
death in November 2012, which implicatedf@®elant Adams in professional misconduct.
Defendant Adams denies the alleged misconddefendants Adams, Hudson, and Jenkins deny
having been motivated in any why Plaintiff’'s protected actions.

On the morning of January 19, 2013, Defendemikins witnessed Prdiff and prisoner
Lester Gunn engaged in a \@ok physical altercation. Defeats Adams, Hudson, and Jenkins
responded to the outbreak. Defendants contend that after Plaintiff failed to comply with orders to
stop fighting Defendant Jenkinspdeyed his Electronic Control D&e (“ECD”), a Taser, which
struck Plaintiff in his lower &ack and upper hip area. Plaintiffesyes the Taser also struck his
face. Defendants Adams and Hudson assistednbDafe Jenkins in the physical restraint of

prisoner Gunn and Plaintiff.



Plaintiff alleges his altercation wittrisoner Gunn was intéionally induced by
Defendants, who deliberately call®laintiff a “snitch” in Gunrs presence, and that following
the fisticuffs Defendant Adams remarked, “[t]lsapayback,” in reference to grievances filed
against fellow officers. Plaintiff also comiés that Defendants removed coffee and a color
television from his cell following the altercati and redistributed them to prisoner Gunn.
Defendants maintain the coffee was contrabandaaasdconfiscated from Plaintiff's cell. They
also deny distributing the cef¢ or television to prisoner Gunn as recompense for Gunn’s
altercation with Plaintiff.

Following the physical exchange between pressnPlaintiff was seen by a prison nurse,
Defendant Mcinnis, who examined Plaintiff's medical condition. Plaintiff contends that, as a
result of the Taser’s contaeith his face, he sustainecthipped tooth and bleeding lip.
Defendant Mcinnis denies findingdhtiff with any dental or oral afflictions. Plaintiff maintains
that the medical care he received from Defant McInnis was inadequate and that she
deliberately refused proper careorder to conceal the amaof force used by Defendant
Jenkins.

C. Circumstances Surrounding Plaintiff's Transfer to Level-V Security Prison

During his time in the RTP at MCF, Plaintfffed grievances relatg to his relationship
with MCF staff, his conditions of confinemeand his status as amdigent. All of his
complaints were rejected and then denied uppeal. Plaintiff alleges that administrators at
MCF transferred Plaintiff to a level-V securfiyison as a result of &htiff lodging voluminous
complaints.

On February 6, 2013, Defendant Sgambati, Assistant Resident Unit Supervisor at MCF,

completed a Security Classification Screen ofriRifhi Defendants allege this routine procedure



revealed Plaintiff's accumulation of 35 “manageinawints,” which justifies Plaintiff's transfer
to a level-V security facility pursuant to Miclaig prison policy directives. An order for transfer
was furnished. Defendant Grant, a Resident Manager at MCF, iDefendant Sgambati's
supervisor and oversees Defendd@gambati’'s compliance with thpolicies and procedures of
the Michigan Department of Corrections.fBedant Grant maintains Defendant Sgambati’s
conformity with prison transfer procedure.tBd@efendant Grant and Sgambati deny Plaintiff's
transfer was initiated by anything other thas “management points” and the consequent
custody level (level-V) as defined by shiigan prison policy directives.

Plaintiff responds that his 35 “management poipt&-existed his transf; in fact, Plaintiff
contends that he had 35 points winenwas initially sent to pactpate in the RTP at MCF. The
“management points,” Plaintiff argues, werednsequential to his transfer; his transfer was
instead retaliatory, motivated by the series of grievances he filed while at MCF.

Defendant Plummer, also a Resident Uninisiger at MCF, performe final review of
paperwork relating to prisoner transfers frf@F. Defendant Plumer signed Plaintiff's
transfer order. Defendant maintains thiswansistent with Michigan Department of
Corrections policy directives amndas not related to Plaintiff'grievances or other protected
actions.

Plaintiff also maintains that he spoke willefendants Grant, Plummer, Sgambati, and
Steward about officers referring to Plaintiff as a f&i” in front of other inmates. Plaintiff
contends that he conveyedeaf of physical retribution frorfellow prisoners during these
conversations. Defendants Grant and Stewardasledge speaking with Plaintiff, but deny

having understood Plaintiff's messagebe implicating officers or other staff in the physical

! Defendant Steward is the DepWarden at MCF, supervisirtge department of custody and
overseeing the safety of prisoners and prison staff.

5



endangerment of Plaintiff. Defendant Ploner denies having any personal knowledge of
Plaintiff. After allegedly disclosig the actions of corrections offisethat put his safety at risk,
Plaintiff contends that Grant, Plummer, Sgatnaad Steward “conspir[ed] together to transfer
[Plaintiff] out of RTP and to a higher custodg\el]” to “deter him[from] such protected
conduct [i.e., making complamabout MCF officers].”®l. Mot. Summ. Jat 20-1).
IIl. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) mmwers the Court to render summary judgment
“if the pleadings, depositions, answers to interrogatories and admissidtes tygkther with the
affidavits, if any, show that there is no genuisg&ue as to any material fact and that the moving
party is entitled to judgment as a matter of laBeERedding v. St. Ewar@41 F.3d 530, 532
(6th Cir. 2001). The Supreme Court has affirmed the courts’ use of summary judgment as an
integral part of the fair andfecient administration of justiceCelotex Corp. v. Catretd77 U.S.
317, 327 (1986).

The standard for determining whether sumymadgment is appropriate is “whether the
evidence presents a sufficient disagreement tonegubmission to a jury or whether it is so
one-sided that one party mysevail as a matter of law.Amway Distribs. Benefits Ass'n v.
Northfield Ins. Cqa.323 F.3d 386, 390 (6th Cir. 2003)upting Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 251-52 (1986)). The evidence ancalionable inferences must be construed in
the light most favorable to the non-moving pakatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 587 (198@Redding 241 F.3d at 532 (6th Cir. 2001). “[T]he mere

existence of some alleged factual dispute between the parties will not defeat an otherwise

properly supported motion for summary judgmerg; iaquirement is that there be no genuine



issue of material factAnderson477 U.S. at 247-48 (emphasis in original); see [d&d
Satellite Sports, Inc. v. Eliadis, In@53 F.3d 900, 907 (6th Cir. 2001).

If the movant establishes by use of the matespecified in Rule 56(c) that there is no
genuine issue of materitdct and that it is ditled to judgment as a rttar of law, the opposing
party must come forward with “specific factsghng that there is a genuine issue for trial.”
First Nat'l Bank v. Cities Serv. G891 U.S. 253, 270 (196&ee also McLean v. 988011
Ontario, Ltd, 224 F.3d 797, 800 (6th Cir. 2000). Mere allegations or denials in the non-movant's
pleadings will not meet this burden, nor vélimere scintilla oévidence supporting the non-
moving party Anderson477 U.S. at 248, 252. Rather, there must be evidence on which a jury
could reasonably find for the non-movaiiicLean 224 F.3d at 800 (citingnderson477 U.S.
at 252).

[ll. LAW AND ANALYSIS

A. Default Judgment

Plaintiff contends that default judgmeihiosild be granted because Defendants did not
answer or defend within 20 dagfter being summoned. The Cohas considered and rejected
Plaintiff's argument once befor8eeDkt. No. 27. Plaintiff's claim is DENIED.

B. Claims arising under the First Amendment

Title 42 U.S.C 8 1983 outlines the remedy for constitutional violations committed by
state actors. In the instant caBgintiff alleges that governmeafficials retaliated against him
for exercising his First Amendment constitutionghts, actions that would form the basis of a
constitutional violation. “It isvell established that governmeattions, which standing alone do

not violate the Constitution, may ndheless be constitutional terif motivated in substantial



part by a desire to punish amdividual for exercis®f a constitutional right. Thaddeus-X v.
Blatter, 175 F.3d 378, 386 (6th Cir. 1999 cordCrawford—El v. Britton523 U.S. 574 (1998).

Plaintiff alleges two claims of retaliatidhat stem from the @xcise of his First
Amendment rights. First, thais transfer to anotheripon, executed by the Defendants
Sgambati, Grant, Plummer, and Steward, wasvaked by grievances Plaintiff filed against
prison staff. His second clainieges that his encounter wigllisoner Gunn was “set up” by
Defendants Adams, Hudson, and Jenkins, who wetevated by grievances Plaintiff filed.

The Sixth Circuit has outlined a three-plaasimework to establish a First Amendment
retaliation claim.

(1) The plaintiff engaged in protectednduct; (2) an adverse action was taken

against the plaintiff that would deta person of ordinary firmness from

continuing to engage in that conduatgg3) there is a causal connection between

elements one and two—that is, the advexg®n was motivated at least in part

by the plaintiff's protected conduct.
Thaddeus-X175 F.3d at 394.

1. Protected Conduct

The first step in Plaintiff's retaliation claims is to determine whether the grievances he
filed against prison officials are propheconsidered ‘protected conduct.’ Rell v. Procunier,
417 U.S. 817, 822, 94 (1974), the Supreme Courtthald‘a prison inmate retains those First
Amendment rights that are not im=istent with his status agpasoner or with the legitimate
penological objectives of the corrections syste@iXth Circuit case law has made clear that,
included in a prisoner’s otherwise moreilied bundle of First Amendment rights, is the

constitutionally protectedght to file grievanceagainst prison staff. IHerron v. Harrison the

court held that the plaintiff had anridisputed First Amendment right to file grievances against



prison officials on his own behalf.” 203 F.3d 410, 415 (6th Cir. 20(8;also Hill v. Lappin,
630 F.3d 468 (6th Cir. 2010).

If the grievancesre frivolous, however, thisght is not protectedderron, 203 F.3d at
415;see alsd_ewis v. Case)s18 U.S. 343, 353 (1996)Depriving someone of a frivolous
claim ... deprives him of nothing at all, except perhapptimshment of Feder&ule of Civil
Procedure 11 sanctions.”). Despite the Michigan Department of Correction’s grievance and
grievance appeals processes, which rejected Plaintiff’'s complaints for failing to state issues
concisely or otherwise accorditg procedure, this Court findkat Plaintiff's grievances are
protected conduct. This Cduwannot say that the griawees, although scattered, aréma facie
frivolous. Plaintiff has met the first requiment of establishingrotected conduct.

2. Adverse Action

The Plaintiff must also estabh that the Defendants took adverse action against him.
An adverse actioni$s one that would ‘deter a person oflimary firmness’ from the exercise of
the right at stake.Thaddeus-X175 F.3d aB96 (citingBart v. Telford 677 F.2d 622, 625 (7th
Cir. 1982)). In the Sixth Circuit, a transfer is an axctithat can be adverse as a matter of law.
Thaddeus-X175 F.3d at 396. Therefore, the Court fitlist Plaintiff has met his burden to
preclude summary judgment for Defendants SggtimGrant, Plummer, and Steward, who
oversaw his transfer, on tiesue of an adverse action.

The second retaliation claim, weh arises out of Plaintif§ encounter with prisoner Gunn
and alleges that Defendants Adams, Hudson,Jan#ins “set up” the confrontation, requires a
more fine-grained application of the “ordiy firmness” standard. The Sixth Circuit has

emphasized the context-specific naturadferse action inquiries, stating thpd]fisoners may



be required to tolerate more than public empés; who may be required to tolerate more than
average citizens, before an action talkgainst them is considered adverde.at 398.

“While certain threats or deprivations ared@minimisthat they do not rise to the level
of being constitutional violations,” the adverse action threshold is only intended to “weed out
inconsequential actions, and is @otneans whereby solely egregioetaliatory acts are allowed
to proceed past summary judgmemd.” The question before thi3ourt is whether there is a
genuine issue of material fact regarding the rdete effect on Plaintiff's constitutional right to
file grievances engendered by the alleged action (“setting up” the assault). The Court need not
pause for long. The deterrent effe€physical harm as claimed byaitiff is sufficient, even in
the context of prison, to establiah adverse action by Defendants.

3. Causal Connection

The third element of a First Amendmerntat&tion claim reside in the subjective
motivation of the defendant. A plaintiff musstablish a “causal connection between the
protected conduct and the adverse actibhdddeus-X175 F.3d aB99. Specifically, a plaintiff
“must show that the [action] wasotivated, at least in part, byetiplaintiff’'s proected activity.”
Smith v. CampbelR50 F.3d 1032, 1038 (6th Cir. 2001).

A robust body of case law governs the analgsisnotive” in retaliation claims. First, a
plaintiff holds the burden of establishing timetr protected conduct was a motivating factor
behind any harmMount Healthy City Sch. Dist. Bd. of Educ. v. Doy&9 U.S. 274 (1977).
Once established, the burden of production shifts to the defendamis entitled to summary
judgment if she can show that the same aationld have been taken in the absence of the

protected activityThaddeus-X175 F.3d aB99.
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As to the claim of retaliatory transfer, Deflants contend that Plaintiff has failed to meet
his initial burden. The Court finds that Plaint#faffidavits and supportingaterials establish his
initial burden as to Defendants Sgambati, GrRlummer, and Steward to preclude summary
judgment in favor of Defendants. It is noistiCourt’s “function ... toweigh the evidence and
determine the truth of the matter but [ratherflédermine whether there is a genuine issue for
trial.” Anderson477 U.S. aR51. Plaintiff's materials cite withpecificity the dates and nature
of conversations with these Defendants thagport a motive foretaliatory transfef.

The burden shifts to the Defendants to dertrates that the transfer would have been
executed even in the absence of Plaintiffst@cted activity. Defendants contend that their
collective affidavits establish &l Plaintiff was transferred becsihe was no longer part of the
RTP and that his 35 “management points” “screemen at a higher security level.” (Def. Mot.
Summ. J. at 17). Thus, Defendants conteatl Bhaintiff's transér was effectuated by
circumstances wholly independent of his engagenmeprotected actions. To support their claim
that Plaintiff's 35 “management points” engendenedtransfer, Defendantsfer to a series of
Michigan Department of Corrections Policy Directives. Defendants argue these directives guided
their decision to transfer Plaifitto a higher security level, ndlaintiff's grievances. The Court
has reviewed the policy direcéig and found them to be, by themselves, insufficient grounds to
warrant summary judgment favor of the Defendants.

The policy directives outline the basic frawork for determining an inmate’s proper
facility security level. Tk Department of Corrections P.D. 05.01.130 calls for a Security

Classification Committee, which is “responsibide ensuring proper prisoner placement at the

2 Specifically, Plaintiff identifies=ebruary 6, 2013 as the datef@elant Sgambati told Plaintiff
he would “be transferred for filg too many complaints(Pl. Mot. Summ. J. at 18). Also, that
during a conversation in Defendant Grant’s offiGeant “said she would transfer [Plaintiff] for
his complaining.ld. Plaintiff raises similar alleg@ns as to Plummer and Steward.
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institution.” P.D. 05.01.130. The committee is appaihby the prison warden and must “include
at least two command staff supervisors...one awimust be of the rank of Assistant Deputy
Warden or above.ld. The committee may, at its discretidimjtiate a review of a prisoner’s
security level if the committee belies the level may have changdd.”From the Defendants’
collective affidavits, these proceduiggpear to have been followed.

Decisions made by the committee vis-a-@iprisoner’s placement must “be in
accordance with PD 05.01.140 ‘Prisoacement and Transferld. This section mandates
that prisoner placement be consistent with anatbeof standards set forth in Administrative
Rule 791.4401SeeP.D. 05.01.140. Here, “a prisoner’s secucigssification is a determination,
based on the experience of cori@tal administrators, as todhevel of confinement required
for public safety and the safety of secunfythe facility.” Admin. Rule 791.4401(1). A set of
factors are put forth as the criteria upon vihecclassification determination can be made,
including,inter alia, “[t]he safety of others; [t]he proteon of the general public; [m]aintenance
of control and order.Id.

Further, P.D. 05.01.135, StatisticakRiScreening, mandates that,

[A] Transfer Order shall be used ... except & thansfer is to a different security level

within the institution at which the prisonisrcurrently housed. Transfer Orders shall

include the purpose of trafer...Security Threat Groy($ TG) designation, assaultive

and property risk designations, current seclgiiyeening designations, and any pertinent

information as to special precautions whghould be taken with that prisoner.
P.D. 05.01.135.

The policy directives as described do motany way, indicate a relationship between

“management points” and “prisoner security levdisstead, to determine a prisoner’s security

level, the directives explicitlputline basic criteria and geedure that factor into the

determination, none of which were addreskg the Defendants. Nor have Defendants
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established a factual basis upmhich this Court can concludbat 35 “management points”
effectuated Plaintiff's transfer. @&n the lack of materials, the Court is unable to determine the
significance of a 35 “management points” or howhsa score would affect a prisoner’s security
level and the need to be transferred.

The facts presently before the Coud@ude a determination that Plaintiff's
“management points” effectuated his transfet aat his protected conduct. Defendants are not
entitled to judgment in their ¥@r on this claim. As to Platiff's motion for summary judgment
on this claim, it is DENIED. The Defendantsirdention that Plaintiff’'s “management points”
animated his transfer creates a genuine disguteterial fact as tthe issue of motive.

As to the second First Amendment retatiatclaim, which arisesut of Plaintiff's
encounter with prisoner GunngtiCourt concludes that Defendants Hudson and Jenkins are
entitled to summary judgment. @be Defendants deny “setting up” an attack on Plaintiff, and
deny that Plaintiff's grievances would motivate them to do so. Plaintiff's affidavits and other
supporting materials fail to present anythingrentihan the mere allegations found in his
pleadings. Plaintiff has not come forward witlpésific facts showing tit there is a genuine
issue for trial” on the ®ue of a causal connectidfirst Nat'l Bank v. Cities Serv. C&91 U.S.
253, 270 (1968). Summary judgment is GRANTED in favor of Defendants Hudson and Jenkins
on Plaintiff’'s secondetaliation claim.

Plaintiff does, however, present sufficienidence of a causabonection to preclude
summary judgment in favor of Defendant Adamkintiff's affidavit raises specific dates and
motivations as to Defendant Adams’ role onducting a retaliatory aault on Plaintiff by Gunn.
Specifically, Plaintiff allege that on January 18, 2013, DefanttAdams called Plaintiff a

“snitch” in front of prisoner Gunn while alsafering to compensate Gunn for assaulting
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Plaintiff. During this conversation, Plaintiff also alleges that Adams disclosed to Gunn that
Plaintiff was a “snitch” because Plaintiff hateél legal actions against Adams’ friends and co-
workers. (Pl. Am. Compl. At 7). One day lgten January 19, 2013, Plaintiff alleges that
prisoner Gunn stated “this is for Adams,” and proceeded with the assault of Plaintiff that was
soon broken up with a Taser. Defendant Adams deéhéshe induced Gurto assault Plaintiff,
or that he was motivated in any way by Pldiistiprotected conduct. The disputed nature of
these facts puts the calsalationship between Plaintiff’'s protected actions and Adams’ alleged
conduct at issue and precludes sumymiadgment for either party.

C. Claims arising under the Eighth Amendment

It is well settled that althugh the Constitution does not “mandate comfortable prisons,”
Rhodes v. Chapman52 U.S. 337, 349 (1981), “the treatmargrisoner receives in prison and
the conditions under which he is confire@ subject to satiny under the Eighth
Amendment[.]’Helling v. Mckinney509 U.S. 25, 31 (1993). Bydgiibiting “cruel and unusual
punishments,” the Eighth Amendment traces therdimits of the constitutionality of prison
officials’ activities.SeeHudson v. McMillian 503 U.S. 1 (1992). In this way, the Amendment is
a source of restriction gurison officials’ conduct.

But the Amendment has a second importanttion. In additiorto circumscribing
constitutional conduct, the Amendment hasrbound to impose affnative constitutional
duties on officials, including the provisionstmimane confinement conditions, adequate medical
care, and the pursuit of “reasonable measute[gliarantee the safety of the inmatedfilidson
v. Palmer 468 U.S. 517, 526-27 (1984kexalso Helling 509 U.S. at 31-32/ashington v.

Harper, 494 U.S. 210, 225 (199(stelle v. Gamble429 U.S 97 (1976).
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This case presents issues relating to bmegative and affirmative Eighth Amendment
duties on MCF correctional officers. In the formelaintiff brings arexcessive force claim,
contending that Defendant Jenkinase of a Taser was in violati of Plaintiff's freedom from
excessive force under the Eighth Amendment. In the latter, Plaintiff brings two claims: a
conditions of confinement clai, contending that Defendarislams’, Hudson’s, and Jenkins’
use of the word “snitch” violated Plaintiff'sgit to humane conditioref confinement under the
Eighth Amendment, and an inadequate mediaa ckaim, contending that medical treatment
rendered by Defendant Mcinnis wasviolation of Plaintiff's rght to medical care under the
Eighth Amendment.

1. Excessive Force

Plaintiff alleges that DefendéJenkins’ use of a Tastr break up the altercation
between Plaintiff and prisoner Gunn rises to thelleffexcessive physical foe, violative of the
Cruel and Unusual Punishments Clause. Thetimunelsefore this Court is whether or not a
genuine issue of materitct exists so as to preclude summary judgment for either Plaintiff or
Defendant on the claim of excessive force.

The settled rule that “the unnecessary and wanton infliction of pain ... constitutes cruel
and unusual punishment forbidden by thghh Amendment” governs this issuegraham v.
Wright, 430 U.S. 651, 670 (1977) (quotiagtelle, 429 U.S. at 103). However, the “unnecessary
and wanton” standard varies “according to theureaof the alleged constitutional violation.”
Whitley v. Albers475 U.S. 312, 1085 (1986). Hudson v. McMillianthe Supreme Court
outlined a framework for analyzing claims evk “prison officials stand accused of using
excessive physical force in vailon of the Cruel and Unusualiishments Clause.” 503 U.S. at

6-7. Under this framework, thedee judicial inquiry”is “whether force was applied in a good-
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faith effort to maintain or restore disciplira, maliciously and sadistically to cause harid.at
1.

Although “force” remains the key inquiry, the serinass of injury may also factor into a
court’s excessive force analysis.defining the legal framework, théudsoncourt rejected a
“significant injury” threshold requirement fgtating an excessive force claim. HoweWrlkins
v. Gaddyfleshed out a place for “injury seriousnesséxcessive force analysis by holding that
the “extent of injury may ... provide some indtion of the amount of force applied.” 559 U.S.
34, 37 (2010). Th&Vilkins court was careful to note, however, that the absence of a certain
guantum of injury cannot be dispositive on itsra@rms, and the “injury” analysis should not
bypass the “core judicial inquiry” into forckel at 39. “Injury and fore ... are only imperfectly
correlated, and it is the lattthat ultimately counts.Id at 38.

In his affidavit and supporting materials, PRI relies on three main facts to establish a
genuine dispute of material fact, alternatively, to entitle him to summary judgment on this
issue. First, that he was struck with the Tam# once, as claimed efendants, but twice (and
that the second shot hit his face, chippingttigh and causing his lip to bleed, and also
triggering him to “urinate and defecate upon heth¥) (Ex. C Pl. Mot. Summ. J.). Second, that
Defendant Jenkins ran electdicairrent through the Taser, periodically, during a 30 second to
two minute span. Third, that MCF $a Taser policy that promotes “systematic excessive force.”
(Ex. K. PI. Add.).

The totality of Plaintiff's evidence does notealiately raise a factual issue relating to the
application of force used by Defendant JenKirge thrust of Plaintiff’'s factual claims are
fundamentally “injury” related,r&d do not illuminate a factual dispute as to the “good-faith” or

“malicious and sadistic” nature of the usdafce. Although the amount of time Defendant ran

16



electrical current through the Taseight otherwise inch toward suehdispute, even Plaintiff is
unsure whether the current was periodicdéployed over a 30 second or 120 second duration.
Lastly, the “MI-CURE News” article provided bydhhtiff falls woefully short of establishing
evidence of a policy of “systematic excessive force” at MCF.

A proper inquiry into “force” asks how the force wagsplied whether its application was
in a “good-faith effort to restore discipline” oriiffwas used “maliciolg and sadistically to
cause harm.Whitley, 475 U.S. at 320-21. In the instam@ise, the immediate circumstances
surrounding the application of Defeartt’s use of force are not éhspute. Plaintf does not deny
that there was a disturbance and, therefore, atoeedtore discipline; Rintiff admits that he
was engaged in a physical atftation with prisoner Gunn. Moreover, Plaintiff does not deny, as
asserted by Defendants, that Ridf was seen “deliver[ing] dsed hand punches to [the] upper
and lower body of Gunn.” (Ex. 2 Def. Mot. Summ. J.). Nor does Plaintiff deny Defendant’s
claim that it was only after “[Plaintiff] did natomply with orders to stop fighting” that
Defendant Jenkins struéXaintiff with a Taserld.

The Court also notes thatthise of a Taser is nopar seviolation of a prisoner’s Eighth
Amendment rightsSeeCaldwell v. Moore 968 F.2d 595, 600 (6th Cir. 1992). Defendant
Jenkins’ use of the Taser to break up the editton between Plainti#ind prisoner Gunn was not
“excessive,” given Defendant’s imist in the threat posed byethltercation to other inmates,
prison workers, administrators, and visit@ee Hudsarb03 U.S. at 6 (discussing the factors
courts consider when deliberating a prison offisiake of force). Moreover, the unsubstantiated
allegation that Defendant Jenki at unspecified times bexen October 2012 and February
2013, called Plaintiff a “snitch” doewt create a factual basis teplute that Jenkins’ use of the

Taser was “malicious and sadistic.”
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Plaintiff's allegations of fact penetrate ttesuie of “injury,” which is not central to the
Court’s analysis, and do not raise materaifial issues relating to the application of
Defendant’s use of force. Given the undisputerds surrounding the circumstances in which
force was applied, in which two prisoners weghfing and each resisted calls to stop, and the
Defendant’s competing interests in maintaining grdes clear that Defendant Jenkins did not
use the Taser “maliciously and sadisticallgémse harm.” Summary judgent for Plaintiff is
DENIED, and summary judgment in favofr Defendant Jenkins is GRANTED.

2. Conditions of Confinement

In his second Eighth Amendment claimaiptiff alleges that Defendants Adams,
Hudson, and Jenkins violated his right to humane conditions of confinement by labeling him a
“snitch” in front of other inmates, encouragitigese inmates to commit an assault on Plaintiff.
The question before the Court is whether a gengswe of material fa@xists to preclude
summary judgment for arparty on this matter.

Like the excessive force analysis, the “unnsagsand wanton” standard also applies to
a conditions-of-confinement claiarising under the Eighth Aendment. “Wanton” applies
differently, however, to a prisarfficer’'s conduct in a conditionsf-confinement claim than in
an excessive force claim. Unlike the clash teiiasts between the State’s responsibility to use
minimal physical force and other partant governmental responsibég (like the safety of other
inmates, officers, administrators, visitors), colmase recognized th#tie State’s responsibility
to attend a conditions-of-confinement claim sloet ordinarily clas with other equally
important governmental responsibiliti&¥ilson v. Seiter501 U.S. 294, 300-03 (1991).
Addressing this asymmetry, the Supreme Courtttashed a mental element to claims that

assert a prison officer has acted “wangdimh a conditions-of-confinement claind at 300. The
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mental element that must attach is “deliberate indifferende.5ee alsd-armer v. Brennan
511 U.S. 825, 834 (1998).

Deliberate indifference is a standard thaves heavily from theanceptual construction
of “subjective recklessness” in the criminal laWnder the Supreme Court’'s enunciation of the
standard,

a prison official cannot be found liable@der the Eighth Amendment for denying an

inmate humane conditions of confinement salthe official knows of and disregards an

excessive risk to inmate health or safetg; ¢ffficial must both be aware of facts from
which the inference could be drawn that a substantial risk of sér@osexists, and he
must also draw the inference.
Id at 837;see also Cooper v. Cnty. of Washtepa@2 Fed.Appx. 459, 466 (6th Cir.2007);
Brooks v. Celeste89 F.3d 125, 128 (6th Cir.1994).

“Thus, the subjective compomieactually has three prongs embedded withindbbpet
222 Fed.Appx. at 466. First, Plaintiff “must show ttie official subjectively perceived the facts
that gave rise to the inference of the ridld."Next, Plaintiff “must show that the official actually
drew the inference, and, importantly, not jtheit he or she should have done $o (titing
Farmer, 511 U.S. at 83Brooks 39 F.3d at 128). Last, Plaintifinust show that the official
consciously disregarddte perceived risk.Id.

Whether or not the three Defendants evéledaPlaintiff a “snitch” is undoubtedly in
dispute. To be successful on a motionsummary judgment, however, Defendamtsst only
point out that Plaintff “hs failed to make a sufficient shimg on an essential element of her
case with respect to whicheshas the burden of proofCelotex 477 U.S. at 323ere,
Defendants have argued that, even if he wdsdal“snitch,” Plaintiff has not established

evidence sufficient for a reasonable jury to fihdt Defendants had the requisite mental state

vis-a-vis the risk of physicdlarm to Plaintiff posed by otherisoners. As to Defendants
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Hudson and Jenkins, the Court aggePlaintiff has not establisthany factual evidence going to
the mental state of these Defendants during thestihe alleges they called him a “snitch.” His
dates are vague, his assertiorss@nclusory, and, at times, lakegations are inconsistent.

Plaintiff's affidavit does, however, makadtual claims specifienough to put Defendant
Adams’ mental state sufficiegtin dispute to preclude sumnygudgment. First, Plaintiff
specifies a particular date upon which Adamedahim a “snitch” (January 18, 2013, the day
before the altercation with prisoner Gunn). Sekdre claims that this label was used in the
company of prisoner Gunn. Third, he alleges Defiendant Adams, during the same encounter
on the same date, offered to “pay any prisavien assaulted [Plaintiff].” (Ex. C Pl. Mot. Summ
J.). Defendant Adams deniesstkseries of allegations.

At the summary judgment stage, the Conust only determine if Plaintiff “allege[d]
facts which, if true, would show dhthe official being sued perceived facts from which to infer
substantial risk to the prisoner, that he [or shé]idifact draw the inference, and that he [or she]
then disregarded that riskComstock v. McCrary273 F.3d 693, 703 (6th Cir. 2001). This
“satisfies our twin goalsf keeping the standard high enowghthat it does not amount to mere
negligence and low enough that it is possibteafplaintiff to survive summary judgment
without proving his or her entire cas€boper 222 Fed.Appx. at 467-68. The combination of
facts alleged by Plaintiff, that Adams called Rtdf a “snitch” while offering to pay Gunn for
an assault on Plaintiff, produces a sufficientdattispute as to Defendant Adams’ mental state
vis-a-vis prisoner Gunn’s asstoh Plaintiff to survive a mmn for summary judgment.

On the issue of Plaintiff's Eighth Amendment conditions of confir@nalaim, the Court
will GRANT summary judgment for Defendts Hudson and Jenkins, and DENY summary

judgment for Plaintiff and Defendant Adams.
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3. Medical Care

In his final request for relief under theghth Amendment, Plaintiff claims that
Defendant Mclnnis, a nurse iCF, violated his right to naécal care when she failed to
document Plaintiff's injuries, dead Plaintiff the progion of medication, and failed to transfer
Plaintiff to a hospital for further treatment aftbe use of a Taser by Defendant Jenkins. Plaintiff
claims that Defendant Mclnnisiew Plaintiff needed medicakatment and “aided in [the]
cover up of excessive force and [denial of] ncatiireatment.” (Pl. Mot. Summ. Judg. at 16).
The question before the Court is whether orsufticient evidence exists to preclude summary
judgment for either Plairffior Defendant McInnis.

Plaintiff's claim is governed bEstelle v. Gamble429 U.S. 97, 104 (1976), which held
that “deliberate indifference ®&erious medical needs of prigwa constitutethe ‘unnecessary
and wanton infliction of pain’ prasibed by the Eighth AmendmenguotingGregg v. Georgia
428 U.S. 153, 173 (1976)). The inquiry demands@pvonged analysis. i, the “deliberate
indifference” standard requires a subjective query into the metatael of the Defendant. This
“deliberate indifference” standard is the sameuwttined in the conditionsf confinement claim,
supra Second, an objective inquiry is made intoether the deprivation was “sufficiently
serious.” This prong was identified Wilson 501 U.S. at 300, as deriving frdRnodes452
U.S. 337 (1981), where the Supreme Court camneil whether housing two inmates in one cell
constituted “cruel and unual” punishment violative of the Eighth Amendment. Riedes
decision turned on the objective component and held that,

conditions that cannot be sambe cruel and unusual umdmntemporary standards are

not unconstitutional. To the extent that sgomditions are restiiive and even harsh,
they are part of the penalty that criminéfeaders pay for their offenses against society.
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Rhodes452 U.S. at 347.

Here, Plaintiff has failed to put forward evidendemonstrating a dispute of material fact
as to the elements of his claim against Defendant Mclnnis. As to the subjective element, “a
prisoner advancing such a claim must, at a minimum, allege ‘deliberate indifference’ to his
‘serious’ medical needsWilson 501 U.S. at 297quotingEstelle 429 U.S. at 106). “It is only
such indifference’ that carolate the Eighth Amendmentld (quotingEstelle 429 U.S. at 105-
6). Alleging an “inadvertent féure to provide adequate medi care,” or a ‘negligent ...
diagnosJis],” simply fail[s] to establish the requisite culpable state of midddquoting Estelle
429 U.S. at 105).

Under the subjective “deliberate indifferenstdndard, Plaintiff has not produced facts
to dispute the requisite mentthte of Defendant Mclnnis vissas Plaintiff's alleged medical
needs. Plaintiff attempts to establish this edatrwith an Electronic Control Device usage report,
generated by prison officials, which summaas the circumstances surrounding the Taser’s
deployment. Plaintiff contends that, becauseusgsge report states Plaintiff was only shot once
in the right hip, it “covers up” #hfact that a second shot hiaRitiff in his face, causing him
facial injuries that went ureated by Defendant Mclnnis.dtiff argues that Defendant
Mclnnis denied him medical treatnteas part of a conspiracy with other prison officials to make
it appear that Plaintiff was not shot in flage. By failing to render treatment or document
evidence of a bloody lip and chipb&ooth, Plaintiff alleges th&efendant Mclnnis knew of
(and disregarded) an exssave risk to Plaintiff’'s health iorder to effectuate the conspiracy.
However, Plaintiff cannot estabh Defendant McInnis’ mentakate using the absence of
evidence (i.e., the lack of docemtation of medical treatment) agidence of a conspiracy.

Plaintiff has failed to put the subjeatielement of his claim in dispute.
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As to the second element, Plaintiff has dted to demonstrate that he suffered a
serious medical need. Seriousness is medsubjectively, in response to “contemporary
standards of decencyHudson 503 U.S. at 8qjting Estelle 429 U.S. at 103). In the Sixth
Circuit, a medical need of this type has bdefined as one “that has been diagnosed by a
physician as mandating treatmenboe that is so obvious thaen a lay person would easily
recognize the necessity for a doctor's attentiblarrison v. Ash539 F.3d 510, 518 (6th Cir.
2008) (citations omittedsee alsalones v. Muskegon Cntg25 F.3d 935, 941 (6th Cir. 2010).

Plaintiff’'s documentation, affidavits, andnatr materials do nougport the seriousness
of his alleged injury. An objectely serious risk has been foundevl an inmate had colorectal
cancer and died as thesult of his illnessJones 625 F.3d 935 (6th Cir. 2010)), where an inmate
had suicidal tendencieBl¢rn by Parks v. Madison Cnty. Fiscal 222 F.3d 653 (6th Cir.

1994)), and where an inmate died after a seasthma attack, showing symptoms including
wheezing, difficulty breathing,nal tightness in the chedddrrison, 539 F.3d 510). The injuries
Plaintiff claims to have sustaidea chipped tooth and bleeding Igm not rise to the level of an
objectively serious medical need “that l&en diagnosed by a physician as mandating
treatment” or “is so obvious that even a fgrson would easily recognize the necessity for a
doctor's attention.Harrison, 539 F.3d at 518. It is significantahPlaintiff has not claimed to
have sought medical or dentadatment following the Taser’s deployment, nor did he complain
of any lasting effects of the alleged Tasarmg to the face. Plaintiff has failed to put the
objective seriousness of his dieal needs in dispute.

Plaintiff's motion is DENIED ad Defendant’s motion is GRANTED.
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D. Qualified Immunity

Each Defendant contends thewen if Plaintiff has edtdished any claim, they are
shielded from civil liability bythe doctrine of qualified immunit The Court will address this
issue as it relates todaof the three claims in which Bdants’ motion for summary judgment
has not been granted.

The doctrine of qualified immunity prote@svernment officials insofar as they are not
“plainly incompetent or ..knowingly violate the law.Malley v. Briggs475 U.S. 335, 341
(1986). More precisely, “[g]Jovernme officials performing discrethary functions generally are
shielded from liability for civil damages infsw as their conduct deenot violate clearly
established statutory or constitutional rightswiich a reasonable person would have known.”
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). The Sixthr¢Tiit has established a tripartite
analysis for evaluating clais of qualified immunity.

First, we determine whether a constitutiovialation occurredsecond, we determine

whether the right that was violated was a d}eastablished right oivhich a reasonable

person would have known; finally, we deténe whether the plaintiff has alleged
sufficient facts, and supported the allegatibpsufficient evidence, to indicate that what
the official allegedly did waebjectively unreasonable in ligbf the cleant established
constitutional rights.
Williams v. Mehra186 F.3d 685, 691 (6th Cir. 199®)jickerson v. McClellan101 F.3d 1151,
1157-58 (6th Cir. 1996).

As to the First Amendment retaliatory trags€laim against Defendants Sgambati, Grant,
Plummer, and Steward, the Court finds they ateammune from civil liability. As to the first
element, determining whether a constitutionalation has occurred, the Court finds that the
right at issue is Platiif's right to file grievances without facing retaliation. Government actions,

“which standing alone do not violate the Consiitn, may nonetheless bertstitutional torts if

motivated in substantial part bydasire to punish amdividual for exercise of a constitutional
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right.” Thaddeus-X175 F.3d at 38GccordCrawford—El v. Britton523 U.S. 574, 118 (2008).
It is “undisputed [that an inmate has a] First Amerent right to file grievances against prison
officials on his own behalf.Herron, 203 F.3d 415accordHill, 630 F.3d 468. This informs the
second prong of the analysis, whether the ngde clearly establisheahd a reasonable person
would know. The undisputed naturetbé right to file grievancesnd the right to be free from
retaliation are cleagny reasonable person would know tinabsferring an inmate on the basis
that he exercised this right will @mnt to a constitutional violation.

As to the third element, whether thi@als’ alleged conduct was objectively
unreasonable in light of the constitutional right, “@wid be clear to a reasonable official that his
conduct was unlawful in the situation he confront&liigley v. Tuong Vinh Thar07 F.3d 675,
684 (6th Cir. 2013) (internal brackets omitted). Rlffihas alleged that each Defendant told him
they would transfer him if he kept filing compiés, and, at this time, Defendants have failed to
adequately present evidence demonstratingRlaantiff was transferred for another reason.

As to the First and Eighth Amendmenaiohs involving Defendant Adams, each of
which arise out of Adams’ alledaeference to Plaintiff as arfich,” Defendant Adams is not
entitled to qualified immunity. In determininghether a constitutional right was violated, the
right at issue in the First Amdment claim is the same outlinaove: Plaintiff's right to file
grievances without facing rdia@tion. The right at issue ithhe Eighth Amendment claim is
Plaintiff's right to humane conditions of confinent. Second, the Court siudetermine if these
rights are clearly establisheddha reasonable person would have known. As determined in the
analysis of these claimsupra both rights are clearly establishlby controlling authority in the
Sixth Circuit or the Suprem@ourt, and a reasonable pamsvould have known of their

establishment.
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Lastly, the Court must consider whethes laintiff has alleged facts sufficient to
indicate that the officialsonduct was objectively unreasonaioldight of the established
constitutional rights. The factdleged by Plaintiff, which this @rt has found to be sufficient to
survive summary judgment, contend that Adamd the purpose of inducing an attack on
Plaintiff. As Plaintiff has framedis claims, at issue is whether or not Adams purposely violated
Plaintiff's constitutional rights. Sufficiently alleged, Adams’ actions, if purposefully calculated,
would be “objectively unreasonable in light of the clearly established constitutional rights.”
Williams 186 F.3d at 691.

V. CONCLUSION

For the reasons outlined above, Plaintistion for Summary Judgment [#29] is
DENIED and Defendants’ Motion for Summalydgment [#25] is GRANTED IN PART AND
DENIED IN PART. Plaintiff's Motion tcAmend Complaint [#33] is DENIED WITHOUT
PREJUDICE.

Defendants Hudson, Jenkins, and McInnisdééeissed from this cause of action.

SOORDERED.

Dated: August 27, 2014

K/Gershwin A Drain
GERSHWIN A. DRAIN
UNITED STATESDISTRICT JUDGE
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