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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JERRY L. BIBBS,

Plaintiff, Casda\o. 13-cv-10362
Hon. Matthew F. Leitman
V.

DAVID ALLEN,

Defendant.
/

OPINION AND ORDER DENYING DEFENDANT’'S
MOTION FOR SUMMARY JUDGMENT (ECF #12)

INTRODUCTION

In this action, Plaintiff Jerry LBibbs (“Bibbs”) alleges that Defendant
David Allen (“*Allen”), a Centerline police officer, violated his (Bibbs’) Fourth
Amendment rights by using excessieece when he arrested BibbsSeeCompl.,
ECF #1.) Bibbs complains that during2@11 traffic stop, Allen repeatedly and
without justification stunned Bibbs withtaser. Allen acknowtiges that he used
his taser on Bibbs, but says he did so aftegr Bibbs actively resisted arrest and
refused to follow Allen’s orders.

Allen asserts that he is entitleddoalified immunity, and he has moved for

summary judgment on that defenseSe¢Allen Motion and Bief, ECF #12.)
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Viewing the facts in the light most favoralto Bibbs (as the Court must), for all of

the reasons stated in tigpinion and Order, the CoUDENIES Allen’s Motion.

FACTUAL BACKGROUND

A. The Agreed-UponFacts

The parties hotly dispute many of the facts underlying Bibbs’ excessive-
force claim. They appeao agree upon (or at leaagree not to dispute for
purposes of this motion) the following facts:

On June 24, 2011, at about 1:30 a.Bibbs was driving in the City of
Centerline. $eeAllen Deposition at 20, Pg. ID 232 Allen was on patrol at that
time. According to Allen, he noticetthat Bibbs' car had a “cracked windshield
and ... no visible license plate.ld() Allen “proceeded to follow [Bibbs’] vehicle
and [Allen] initiate[d] a traffic stop.”Ifl. at 21, Pg. ID 232.) After Allen initially
guestioned Bibbs, Bibbs exited his vehialith his hands in his pocketsSeg id.
at 31-32, Pg. ID 23%ee alsdBibbs Dep. at 58-59, Pg. IP48.) Allen told Bibbs
to remove his hands, and Bibbs did noimediately comply with Allen’s order.
(See id Bibbs Dep. at 59-60, Pg. ID 248Ipstead of removing both hands right
away, Bibbs “fiddl[ed]” with his hands in ipockets in an effort to “make sure [he

removed] everything” from the pocket@ibbs Dep. at 60, Pg. ID 248.)



At this point in the encounter, tiparties’ versions of events diverge.
B.  Bibbs’ Version of Events

Bibbs recounts the disputed eventspages 63-77 oliis deposition. $ee
Bibbs Dep. at Pg. ID 249-252.) Bibbsysahat while he was “fiddling,” Allen
repeated his command to remove hbdtands from his pockets, and Bibbs’
girlfriend (who was with him in his car) alsereamed at him to remove his hands
from his pockets. Id. at 59-60, Pg. ID 248.) According to Bibbs, at that point he
did remove both hands, just Alen commanded him to do.Sée idat 63, Pg. ID
249.) Bibbs says that he then turnecdhi® right, put a “real small” white tissue
containing marijuana into fiimouth, and swallowed.Id( at 63-65, Pg. ID 249-
250.) Apart from this small turn, Bibbssists he never moved or walked away
from Allen at any time. See idat 67, Pg. ID 250.)

Bibbs says that immediately after he put the white tissue in his mouth, Allen
“shot [Bibbs] below the belt .... an inabf two from [Bibbs’] privates” with a
taser. [d. at 65-66, Pg. ID 250.) Bibbs insists that Allen employed the taser
before directing Bibbs to remove the white tissue from his mout&see(id)
Indeed, Bibbs says that Allen deployeeé tiaser without anwarning or advance

notice that he was going to do sdeé id. Bibbs says that apart from his initial

! Allen’s police car is equipped with an-@ar video system. However, the video
system was not working on the morningguestion — indeed, according to Allen,
all of Centerline’s police cars at that #rhad broken camera systems — and thus no
video exists of the Bibbs’ traffic stopSé€eAllen Dep. at 23-34, Pg. ID 233.)
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and short-lived non-compliance with Aflis order to remove his hands from his
pockets, he complied fully with all of Allen’s ordersSeg idat 76, Pg. ID 252.)

The “very powerful” force from the $&r “knocked [Bibbs] off [his] feet”
and “[e]verything just tensed up.”ld( at 66, Pg. ID 250.) Bibbs says that as he
was “on the ground, [] in pain,” hedl[ed] over on [his] stomach” because his
“saliva was [] choking [him].” Id.) Bibbs claims that hevas otherwise unable to
move due to the effects of the tase®e€ id. Bibbs then says he remained on the
ground, unable to resist or move, whiddlen repeatedly tased him and ordered
him to spit out the white tissueSde idat 75, Pg. ID 252.) In Bibbs’ words: “All
| know is he just — every time he kepysay, you know ‘spit it out,’ ... it was just
shocks.” [d.)

Bibbs believed Allen tased him Baut four [separate] times.” Id()
According to data retrieved from Allentaser, it fired on siseparate occasions
within an 87-second span dogi the relevant time frame.S¢ethe “Taser Log,”
ECF #13-2 at 3-4, Pg. ID 225-226.) The kdtturation” of these firings was 38
seconds. fee id.

When another officer arrived on theese, the tasing stopped. Bibbs says at
that point he felt “paralyzed,” “draingdand was in “total submission.”ld at 76,

Pg. ID 252.)



C. Allen’s Version of Events

Allen’s starkly-contrasting version of emts can be found at pages 32-52 of
his deposition. $eeAllen Dep. at Pg. ID 235-240)According to Allen, when he
ordered Bibbs for a second time to takis hands out of his pockets, Bibbs
removed only his left hand arzkgan to “walk away.” Id. at 33, Pg. ID 235.)
Allen says that at that point he “pudlghis] taser and again ordered Bibbs to
remove his right hand. Mr. Bibbs [though] continue[d] to go ahead and walk
away ... in a hurried manner.1d{ at 37, Pg. ID 236.)

Allen says that he then saw Bibbsutpa white object or substance in his
mouth.” (d. at 41, Pg. ID 237.) Allen belieddehe substance to be cocain&ed
id.) Allen then “ordered Mr. Bibbs not fout [the substance] in his mouth and to
spit it out.” (d. at 42, Pg. ID 238.) Accordinto Allen, Bibbs refused and
“continued to shove the white objecthis mouth as he walked away.ld( Allen
then “advised Mr. Bibbs if he didn’'t gghead and do it [i.e. follow Allen’s orders
to spit out the white substance and stogkimg away], [Allen] was going to tase
him.” (Id.) Allen says that despite that cleaarning, Bibbs “continu[ed] to walk
away.” (d. at 43, Pg. ID 238.) Only thedid Allen “deploy[] [his] taser” by

shooting two taser darts at Bibbgld.)

2 Tasers can be placed in apfetwo modes: ‘dart’ modand ‘drive stun’ mode. In
‘dart mode’ “the gun propela pair of barbed darts that penetrate [a] person’s skin
and override[s] [their] centfanervous system, causirnigxcruciating pain that
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Allen says that his initial use ofshitaser was not fully effective because
when he “pulled the trigger” on hiss@r, only “one dart” impacted Bibbsld( In
dart mode, the taser is not effective agd both darts lodge in a suspect, thus
creating a complete eleical circuit. See id.at 46, Pg. ID 239.) Allen says that
even though the single dart did notlider an electric shock to Bibbs, it
nonetheless knocked Bibbs to the groun&eg( id.at 45-46, Pg. ID 238-239.)
While on the ground, Bibbs “continued $tuff the [white] object in his mouth.”
(Id. at 45, Pg. ID 238.) Allen says tHibbs then stood up and again “attempt[ed]
to walk away,” and he (All®) “again order[ed] Mr. Bibbso take [the substance]
out of his mouth....” Id. 45-46, Pg. ID 238-239.) Bbs supposedly refused to
obey that command, and Allen therefordlguli the trigger on his taser a second
time. See idat 47, Pg. ID 239.) Allen says that, as with his first use of the taser,
only a single dart was lodged in Bibbs during this second tas8eg i¢).

According to Allen, the second firingf his taser knocked Bibbs back onto
the ground again. See id. While on the ground aesond time, Bibbs “tried to
crawl away.” (d.) Allen says he again “ordered MBibbs to take [the substance]

out of his mouth [and] [a]s [Bibbs agamknt to ... shove the white object and his

radiates throughout the body,” paralyzing gherson and rending them ‘limp and
helpless.” Lucier v. City of Ecorsel2-cv-12110, 2014 WI1260651 at *9, n. 3
(E.D. Mich. Mar. 27, 2014) (quoting and citil@pckrell v. City of Cincinatti468
Fed. App’x 491, 492n.3 2012)).



fingers in his mouth, [Alle] conducted a drive stun to his right buttocks area.”

(Id. at 48, Pg. ID 239.) Alle confirmed that at this time Bibbs was “prone on the
ground face down ... [ijn a T fashion.”ld( at 50, Pg. ID 240.) Allen says that
Bibbs nonetheless continued “to go ahead and push the object [or] the substance in
his mouth[,]” and Allen “condcted a drive stun [with the taser to Bibbs’] right
shoulder area in an attempt to hawe Bibbs go ahead and remove the object
from his mouth.” [d. at 49-50, Pg. ID 239-240.) Ahethen “put his taser away/,]
handcuffed Mr. Bibbs,” and a secoanfficer arrived on the sceneld( at 51, Pg.

ID 240.)

GOVERNING LEGAL STANDARD

A movant is entitled to summary judgnievhen it “shows that there is no
genuine dispute as to any material factl).5. SEC v. Sierra Brokerage Services,
Inc., 712 F.3d 321, 326-27t6Cir. 2013) (citingAnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251-52 (1986jyuotations omitted). “Thanere existence of a
scintilla of evidence in support of éh[non-moving party’s] position will be
insufficient; there must bevidence on which the jury could reasonably find for

[that party].” Anderson,477 U.S. at 252. However, summary judgment is not

3 Allen explained that in ‘drive stun’ adle, instead of firing darts at a suspect,
“you actually place the TASER itself onetltperson” in order to “complete the
circuit.” (Allen Dep. at 48-49, Pg. I239.) ‘Drive-stun’ mode “deliver[s] an
electric shock, but [doesjot override[] the nervous sgsh as in dart mode.”
Lucier, 2014 WL 1260651 at *9, n. 3.



appropriate when “the evidence preseatssufficient disagreement to require
submission to a jury.1d. at 251-252.

When reviewing the record, “the counust view the evidence in the light
most favorable to the non-moving party alrdw all reasonable inferences in its
favor.” Id. Indeed, “[c]redibility determin@ons, the weighing of the evidence,
and the drafting of legitimate inferences from the facts are jury functions, not those
of a judge...”ld. at 255.

The Supreme Court recently stressed thase rules are fully applicable in
qgualified immunity cases like thene the Court confronts hereSee Tolan v.
Cotton 134 S.Ct. 1861, 1866 (2014) (“Our qualified immunity cases illustrate the
importance of drawing inferences favor of the nonmovant.”) Ifolan the
Supreme Court vacated a grasf qualified immunity to a police officer in an
excessive force case becausegyart, the lower court “credited the evidence of the
party seeking summary judgment and féite properly acknowledge key evidence
offered by the party opposing that motionld. at 1867-1868. “By weighing the
evidence and reaching factual inferen@®trary to [the nonmoving party’s]
competent evidencethe court below [inTolan neglected to adhere to the
fundamental principle that at the summanggment stage, reasonable inferences

should be drawn in favor of the nonmoving partid: at 1867.



ANALYSIS
A. The Court’s Two-Pronged Qualified-Immunity Analysis

“In resolving questions of qualified munity at summary judgment, courts
engage in a two-part inquiry.Tolan 134 S.Ct. at 1865. “[B]oth [parts] must be
answered in the affirmative for the casegtmto a factfinder...If either one is not
satisfied, qualified immunity will shielthe officer from civil damages.Martin v.
City of Broadview Heights712 F.3d 951, 957 (6th Ci2013). “[U]nder either
prong [of this inquiry], courts may not rdge genuine disputes of fact in favor of
the party seeking summary judgmentblan 134 S.Ct. at 1866.

“The first [prong] asks whether the fadbken in the light most favorable to
the party asserting injury show the offiseconduct violated a federal right.Id.
1865 (internal quotation and quotation marksttad). Where, as here, “a plaintiff
alleges excessive force during iamestigation or arrest, the federal right at issue is
the Fourth Amendment right agat unreasonable seizuredd. “The inquiry into
whether this right was violated requirebalancing of the nature and quality of the
intrusion of the individual’s Fourth Anmelment interests against the importance of
the governmental interests alleged to justify the intrusidd.”(internal quotation
marks omitted).

“The second prong of the qualified-immty analysis asks whether the right

In question was ‘clearly establishedt the time of the violation.”Id. at 1867



(internal quotation marks omitted). 6&@ernmental actors are shielded from
liability for civil damages if their aatns did not violate clearly established
statutory or constitutional rights of wdh a reasonable persamould have known.”
Id. (internal citations and quotation marlomitted.) “The sources of clearly
established law to be considered amaitkd. [This Court must] look first to
decisions of the Supreme Cauihen to decisions oflje Court of Appeals for the
Sixth Circuit] and other courtgithin [that] circuit, andinally to decisions of other
circuits.” Martin, 712 F.3d at 961 (internal quotation marks omitted).

Here, viewing the evidence in the lighbst favorable to Bibbs, a jury could
find that Allen used excessive force awsiBibbs, and the Court concludes that
Bibbs’ right to be free from #t force was clearly estaldlisd. Allen is therefore
not entitled to summary judgment brs qualified immunity defense.

B. A Jury Could Find That Allen’s Use of His Taser on Bibbs Was
Objectionably  Unreasonable and Therefore Violated Bibbs’
Constitutional Rights (Prong One)

The determination as to whether a pelafficer has exerted excessive force
during the course of a seizure — and thigdated a suspect’'Bourth Amendment
rights for purposes of prong one of the lgied-immunity inquiry — is reviewed
“under the Fourth Amendment’'s @gjtive reasonableness standardstaham v.

Connor, 490 U.S. 386, 388 (1989). “[T]he quies is whether the officers’ actions

are objectively reasonable in light of tfaets and circumstances confronting them,
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without regard to their undgihg intent or motivation.”Graham 490 U.S. at 397
(internal quotation marks omitted). Thewt must analyze this conduct “from the
perspective of a reasonable officer on tbhen®, rather than with the 20/20 vision
of hindsight.” Id. at 396. Three factors guide t@eurt’'s determination of whether
a particular use of force is reasonable: ‘{i¢ severity of the crime at issue, [2]
whether the suspect poses an immediateathto the safetyf the officers or
others, and [3] whether [theuspect] is actively resistinarrest or attempting to
evade arrest by flight.'ld.

Applying the Grahamfactors here, a jury could find that Allen’s use of a
taser on Bibbs was not “objectively reasondbl&s an initial matter, the “severity
of the crime at issue” was relatively minchllen initiated a traffic stop because of
two insignificant traffic violations: a cr&aed windshield and license plate that was
not visible. GeeAllen Dep. at 20, Pg. ID 232.) And Bibbs did not take any action
during the traffic stop that materially areased the severity of his suspected
criminal activity. According to Bibbs, his only criminal conduct during the stop
was his possession of, aatlempt to swallow, thde minimisamount of marijuana
he had wrapped in a white tissue — a dqiyasmall enough to fit into his mouth.
That did not convert Bibbs into a seriousminal offender who needed to be
immediately subdued, without prior wamg, by a debilitating taser strikeSee,

e.g., Turner v. Hill 2014 WL 549462 at *5 (W.D. Kykeb. 11, 2014) (finding that
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“misdemeanor charges of marijuana possesand receiving stolen property were
not “particularly serious or severe” crimes.)

And even if Bibbs had a very small aumt of cocaine, a8llen perceived,
that would not change the Court’'s analysithe simple possession of a very small
amount of illegal drugs is not sufficientBevere to justifyrepeated, debilitating
stuns with a taser under the circumstances éist here. Indeed, even if Bibbs’
possession of drugs (and his attempt to destroy evidence by swallowing the drugs)
was deemed to be somewlsdvere, for all the reasons stated herein, Allen’s
repeated use of his taser on the defesselnon-resisting Bibbs could be found to
be objectively unreasonable und&raham See, e.g. Cole v. City of Dearbord#8
Fed. App’'x 571, 576 (6th Cir. 2011) (finding that tBeahamfactors “point to a
Fourth Amendment violation” everhdugh plaintiffs “were believed to have
committed an armed robbery severe crime...”).

Moreover, it cannot be said, viewingethvidence in Bibbs’ favor, that Bibbs
“pose[d] an immediate threat to the safety Allen or others, “actively resist[ed]
arrest,” or “attempt[ed] to evade arrest ftight.” Indeed, acording to Bibbs, at
the time Allen tasered him, he was nesisting arrest, was following Allen’s
orders, and had both hands in the aBegBibbs Dep. at 63, 68, Pg. ID 249-250.)
Nor did Bibbs ever brandish a weaporntlmeaten anybody in any way. The Sixth

Circuit “has found that defendants pase immediate threat where they are not
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resisting and have their hands up in the dlidrrea v. Simone528 Fed App’x
531, 534 (6th Cir. 2013) (citations omitted).

And even if Bibbs arguably posed soswt of threat to Allen while Bibbs
remained on his feet, that threat dissgmed once the initial taser strike dropped
Bibbs to the ground and rendered him healpleas Bibbs claims it did. Thus, the
final five taser shocks caot be considered an objectively reasonable means of
subduing an imminent threat.

Allen counters that his decision ts&aBibbs was reasonable because (1) he
believed that Bibbs posed a threat tméelf by attempting to swallow suspected
cocaine and (2) Bibbs disobeyed repegteettasing commands to “spit it out.”
When the facts are viewed in the light shéavorable to Bibbs, however, Allen is
not entitled to summary judgment on thiseory. Bibbs testified that Allen
initially fired the taser at Bibbbeforeordering Bibbs to spit the white substance
out andwithoutany warning. Given this testony, the Court cannot conclude, as
a matter of law, that Allen’s first use ofetttaser was a reasonable effort to secure
compliance with an order th&tbbs had disregardedSee Grawey v. Drurys67
F.3d 302, 312 (6th Cir. 20} (officer's “contentions ... must be rejected for
gualified immunity analysis because theg aremised on [the officer’s] version of
the facts. [...] These materifdcts are disputed by [the plaintiff] and are therefore

for a jury to decide at trial”).
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While Allen apparently did order Bbs to spit out the white substance
before and during his sulzpgent taser deployments (i.e., all of the trigger pulls
after the first pull), those deployments canbetjustified as reasonable efforts to
secure compliance with the ‘isfit-out” order. Where, akere, an officer seeks to
justify his use of force as necessarysecure compliance with a command, the
officer must show that before he empldythe force, he affoled the suspect a
reasonable opportunity to comply with the comméanthdeed, the Sixth Circuit
and district courts within this Circuit havepeatedly rejectedaims that an officer
reasonably used force teaire compliance with an order where the officer failed
to give the suspect a reasonablarate to comply with the orderViewed in the

light most favorable to Bibbs, the recoedtablishes that (1) Allen tased Bibbs

* There may, of course, be instancesvhiich an officer may reasonably determine
that circumstances are so dire thatrhest employ force without first giving a
command and/or giving a suspect an oppotyuto comply with the command.
Those circumstances are not present héken’s own testimony — that he gave
the “spit-it-out” command and fired hisser only after Bibbslisobeyed — shows
that Allen believed he had time tgsue a command and to allow Bibbs an
opportunity to complyvith the command.

® See, e.g., Bwn v. Weber555 Fed. App’x 550, 554-56th Cir. 2012) (rejecting
argument that officers reasonably usesetato gain suspect's compliance with
their orders “because there simply waginee for [the suspect] to comply with the
officers’ directions);Kijowski, 372 Fed. App’x at 599 (samd}jcCaig v. Raber
2012 WL 1032699 at *4 (W.D. Mich. Mar. 22012) (“If [the defendant officer]
did not give [the plaintifsuspect] ample opportunity ability to comply with his
verbal command prior to engaging in takedown maneuver, $iactions could be
viewed as objectively unreasonablelyatkins v. Kanitz2004 WL 3457634 at *6
(W.D. Mich. Sept. 24, 2004) (denyingramary judgment on claim of excessive
force where plaintiff testified that officdregan hitting her whiout giving her any
time to comply with command to exit her vehicle).
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repeatedly and within a very short periodtime as Allen wa yelling at Bibbs to
spit out the white substance and (2) dgrthis time, Bibbs was helpless on the
ground with saliva spewing from his mouthzrom these facts, is far from clear
that Allen gave Bibbs a sufficient oppanity to comply with the “spit-it-out”
command. Accordingly, Allen is not &thed to summary judgment on the ground
that he reasonably used the taser ameans of securing compliance with that
command.

The primary case cited by Allen to justify his use of the taser to prevent
Bibbs from swallowing the suspected cocaaaéually supports thconclusion that
his use of force was ueasonable. Allen citedglonday v. Oullette118 F.3d 1099
(6th Cir. 1997), for the proposition thdft]his Circuit has recognized that the use
of non-lethal force is allowable to takestody of a suspect who presents a danger
to himself.” (Allen Reply Br. at 5, Pg. ID 296.) Monday police were called to
a residence after receiving a report tha gitaintiff had ingested an overdose of
pills. The police spoke with the piiff for “about twenty minutes.”ld. at 1101.
After the plaintiff refused to go to tHeospital voluntarily, an officer warned him
that he would be sprayed with pepgeray if he did not cooperat&ee id. When
the plaintiff still refused, the officer “sprag [him] in the face with a single blast
of pepper spray.”ld. The Sixth Circuit held that the officer's single use of the

pepper spray was reasonable, in part, bechedeied to reason with the plaintiff
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and warned plaintiff beforasing the pepper sprayee idat 1104-1105.Monday
thus underscores that force may be jieldifto secure compliance with an order
where the police allova reasonable opportunity to comply with the order — which,
Bibbs insists, did not happen here.

For all of these reasons, the Courhdodes that “if [Bibbs’] version of
events is correct, [Allen] deployed shiTaser unreasonably, thereby violating
[Bibbs’] Fourth Amendment right to be free from the use of excessive force.”
Kijowski, 372 Fed. App’x at 600.

C. Bibbs’ Right to Be Free From Multiple Tasings When He Was Not
Resisting Arrest Was Clearly Established (Prong Two)

Allen argues that even if his use tfe taser was unreasonable, he is
nonetheless entitled to summary judgmestduse Bibbs right to be free from a
taser shock under the circumstances predehéze was not clearly established.
The Court rejects that argument. Givéhe Sixth Circuit’'s clear guidance in
myriad taser cases, “a reasonable cadfi [in Allen’s position] would [have
understood] that what he [was] doing violate[d] [Bibbs’] right[sKijowski, 372
Fed. App’x at 600-601 (interhguotation marks omitted).

The Sixth Circuit has repeatedlyddressed the use of tasers by police
officers in the context of a qualified-immitymanalysis. Its summary of the law in
this Circuit as of May 2010 (which did not substantially change before the June

2011 traffic stop at issue in this case) is worth quoting at length:
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Looking at cases before May 2010, this Court's analysis of
whether a defendant's right be free from a taser shock was
clearly established can be split irt@o lines of cases. First, this
Court has generally found no clgaestablished right where the
suspect is actively resisting astewhich can include physically
resisting, fleeing the scene despite police orders, and not
responding to orders to movédagans v. Franklin Cnty.
Sheriff's Office,695 F.3d 505, 509 (6t@ir. 2012) (finding it
was not clearly established in May 2007 that using a taser
repeatedly on a suspect actively resisting arrest and refusing to
be handcuffed amounted to excessive fordgxie v. W.
Bloomfield Twp.,485 Fed.Appx. 92, 95-96 (6th Cir. 2012)
(right not clearly established iB009 when suspect refused to
follow police orders and movieis arms from under his body);
Cockrell v. City of Cincinnati468.491, 495 (6th Cir. 2012)
(holding no clearly established right in 2008, because flight is a
form of resistance)Williams v. Ingham373 Fed.Appx. 542,
548 (6th Cir. 2010) (officers acted reasonably by tasing suspect
who would not move his hands from under his bo&®ysso v.

City of Cincinnati,953 F.2d 1036, 1044 (6th Cir. 1992) (finding
gualified immunity for police officers who tased a potentially
homicidal man who stood a few fesvay with knives in each

of his hands).

In a second set of cases, thisu@t has found that plaintiffs'
right to be free from a taser shois clearly established where
they have done nothing to resatest or are already detained.
For example, inThomas v. Plummerthe suspect was
repeatedly told to get down on the grounthomas, 489
Fed.Appx. at 118. When the suspect responded by only
dropping to her knees with herrigs in the air, the police tased
her.1d. This Court held that theuspect “posed absolutely no
threat” as she hadn't offered any “active resistaride dt 126.
Similarly in Kijowski v. City of Nileswe found the right to be
free from excessive force clearly established when police
dragged an unresisting man rfiohis truck and immediately
tasered himKijowski, 372 Fed.Appx. at 601. In some cases,
tasing a previously resistant and violent suspect who no longer
poses a threat to the police officers also violates clearly
established lawlLandis, 297 Fed.Appx. at 461 (finding that
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where the defendant released plodice officer and walked into

the woods there was “no longer aeht to any of the officers”

because the defendant wasot'nbelligerent or verbally

resistant” and did not have a weapon).
Correa v. Simone528 Fed. App’x at 535. Jushis year, the Sixth Circuit
reiterated that a suspect wHoes not pose a threat andhi resisting arrest has a
clearly-established ght not to be tasedSee Brown 555 Fed. App’x at 551.
Indeed, Allen himself properlgoncedes that “a suspechavis not resisting arrest
or is already detained has a clearly dsthbd right not to béased.” (Allen Mot.
and Br. at 24, Pg. ID 73.)

As described in detail above, viewj the evidence in the light most
favorable to Bibbs, the Court miuconclude that Bibbs wasot resisting arrest,
was not disobeying orders, and did not pagéreat at the timallen tased him.
Under these circumstances, Bibbs’ right notbe tased repeatedly was clearly
established. See Kijowski 372 Fed. App’'x at 601 (internal quotation marks
omitted) (finding “little difficulty in condtuding the right [the police officer]
allegedly violated was clearly establesi” because “[eJven without precise
knowledge that the use of the taser wdodda violation of a constitutional right,
[the officer] should have known thatd® on analogous cases that his actions
were unreasonable”).

The Sixth Circuit’s application dhe “clearly-established” test @orreais

particularly instructive. In that casa police officer tased “a non-resistant but
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possibly armed suspeciCorrea, 528 Fed App’x at 535. The officer argued that
the suspect had no clearly established righte free from a taser shock “because
none of [the Sixth Circuit's] cases hdealt specifically with a suspect who was
armed with a firearm.Id. The Sixth Circuit “disagree[d]Id. It explained:

Simone's argument is that the law regarding tasing a non-
resistant but possibly armed suspect was not clearly established
because none of our cases haaldspecifically with a suspect
who was armed with a firearriVe disagree. As noted above,
this Court's precedent has emphed the concept of resistance
when considering whether armfficer's conduct violates
established law. As we noted\ilysong260 Fed.Appx. at 856,
“the right to be free from physical force when one is not
resisting the police is a clearstablished right.” The absence
of case law specifically adelssing gun possession does not
bear on whether the law cdearly established’he precedent in

this Circuit clearly holds that a police officer must encounter

some level of resistance by the defendant to justify using a
taser. The mere possession of a gun is not, in and of itself,
resistance unless coupled with something more, such as a
physical or verbal action. Holding otherwise would mean
ignoring a significant amount of precedent establishing the
importance of a defendant's reaiste to an officer's calculation

of whether to use his or hers&. Using a taser on a potentially
armed suspect who is complying with all officer commands and
not resisting violated clearly &blished law as of May 2010.

Id. at 535-36 (emphasis added).
Like the suspect iilCorrea Bibbs was complying with all commands and
not resisting arrest when lveas tased (at least wheretfacts are viewed in his

favor). Thus, as ifCorrea Bibbs had a clearly-established right not to be tased.
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Accordingly, Allen is not entitled tsummary judgment on his qualified immunity

defense.

CONCLUSION

For all of the reasons stated in tkdpinion and Order, Allen’s Motion for

Summary Judgment (ECF #12) is her&BNIED .

s/MatthewrF. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: August 13, 2014

| hereby certify that a copy of the foreggidocument was served upon the parties
and/or counsel of record on August 28,14, by electronic means and/or ordinary
mail.

s/HollyA. Monda

Case Manager

(313)234-5113
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