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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JERRY L. BIBBS,

Plaintiff, CaseNo. 13-cv-10362
Hon. Matthew F. Leitman
V.

DAVID ALLEN,

Defendant.
/

ORDER DENYING PLAINTIFF JERRY BIBBS’ MOTION
FOR NEW TRIAL (ECF #46)

Introduction

This is an excessive force cas®ught under 42 U.S.C. § 1983. Plaintiff
Jerry Bibbs (“Bibbs”) alleges that DefemdaDavid Allen (“Allen”), a City of
Center Line police officer, violated hiBibbs’) Fourth Amendment rights by
tasing Bibbs multiple times during a trafBtop in 2011. The case was tried before
a jury in December 2014, drthe jury returned a verdiin Allen’s favor. Bibbs
now moves for a new trial.S¢e the “Motion,” ECF #46.)

At trial, Bibbs and Allen offered fadifferent versions of the incident in
guestion. Bibbs testified & Allen conducted a traffic stop; ordered Bibbs out of
the car; and, before giving Bibbs an opportunity to comply with his commands,

tased Bibbs six times even though Bibbsgmbno threat and wanot attempting to
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flee. Allen testified that he conducted a traffic stop; ordered Bibbs out of the car;
saw Bibbs place a white substance inrhauth; believed thehite substance was

a potentially lethal dose of cocaine; ordered Bibbs to spit the substance out (at least
twice); and deployed his taser in an efftm secure compliance with his “spit-it-
out” order only after Bibbs disregarded tlmatler. Allen said that while he may
have pulled the trigger on his taser six tanenly one of the pulls — the last one —
resulted in the delivery of ahock to Bibbs. The key issues in dispute at trial
included: (1) did Allen give Bibbs a suffent opportunity to comply with the
“spit-it-out” order prior to first firing tle taser at Bibbs; (2) did the taser deliver
multiple shocks to Bibbs or just a siegthock; and (3) was Bibbs helpless and
sprawled on the ground at the time of tag®ock(s), or was he attempting to crawl
away from Allen and continuing disobey Allen’s commands?

Bibbs’ claims survived summary judgent because, at that stage, the
competing testimony on all these key disputsiies had to be viewed in Bibbs’
favor. That was obviously notdicase at trial. At trialAllen’s version of events
was amply supported by the evidence and wafact, more cdible than Bibbs’
version. Accordingly, the jury did hnaommit any error in returning a verdict

against Bibbs. The Court wiDENY Bibbs’ Motion'

! The Court deems this matter approgrittir decision without oral argumenee
Fed. R. Civ. P. 78(b); E.D. Mich. L.R. 7.1(f)(2).
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Analysis

Bibbs seeks a new trial under RW8(a) of the Federal Rules of Civil
Procedure on the ground that the jury’s veradvas against the great weight of the
evidence. “This Rule requires a new toaly when a jury has reached a seriously
erroneous result as evidenced by amongrdtiiags the verdict being against the
weight of the evidence. But granting new trial on this ground is a rare
occurrence. Therefore, [a court shoulghold the verdict if it was one which the
jury reasonably could haveached; [a court] cannot seagide simply because [it]
think[s] another result is more justified.”Innovation Ventures, LLC v. N2G
Distributing, Inc., 763 F.3d 524, 534 (6th Ci2014) (internal citation and
punctuation omitted). Moreover, wherviewving a motion for a new trial, the
Court “must compare the opposingopfs and weigh the evidence.Werner v.
Bell Family Medical Center, Inc., 529 Fed. App’x 541, 542 (6th Cir. 2013)
(quotingDuncan v. Duncan, 377 F.2d 49, 52 (6th Cir. 1967 3ee also Whitehead
v. Bond, 680 F.3d 919, 928 (7th Cir. 2012) (“When considering whether the verdict
was against the manifest weight of the ewice, the district court has the power to
get a general sense of the weight of #hvidence, assessing the credibility of
witnesses and the comparative strengthhef facts put forth at trial”) (internal

guotation marks omitted).



The jury in this case was instructasl follows (without objection by Bibbs):
At the time of the incidentral events that were at issue
in this case, it was clearly established Fourth Amendment
law that a suspect who does not pose a threat, is not
attempting to flee, is not resistj arrest, and, if able to do
so, is complying with the officer’s orders, has a clearly
established right not to be tased.

In his Motion, Bibbs insists that theidence at trial established that he was
tased multiple times and that the time of these repeated tasings, he was not a
threat to Allen, was not attempting t@dl, was not resistingrrest, and was not
given a sufficient opportunity to complyith the “spit-it-out” command. Bibbs
thus insists that the jury should haverid that Allen used excessive force against
him.

Bibbs’ argument ignores the substanéiad credible evidence presented at
trial that contradicted his theory.There was clear trial testimony from two
witnesses that Allerlid give Bibbs a sufficient opportunity to comply with the
“spit-it-out” command before deploying hiaser. Angela Rowe, Bibbs’ former
girlfriend who was at the scene of the demt, testified that she heard Allen order
Bibbs to spit it out more than once befsitee heard Bibbs fall to the ground after
Allen first pulled the trigger on his taseindeed, Rowe was so concerned about
Bibbs’ non-compliance with the “spit-it-out” command that she urged Bibbs to

comply with the command before Allen pleyed the taser. Likewise, Allen

clearly testified that he ordered Bibban“several occasions” to spit out the white
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substance before deploying his taser, Afldn said that he expressly told Bibbs
that he (Bibbs) would be tased if he dhdt spit out the substance in his mouth.
(See Allen trial testimony, ECF #47-2 a64-65, Pg. ID 885-886.) Bibbs’
testimony diverged sharply from Allen’siédn Rowe’s on this point. Bibbs testified
that Allen fired the taser without any warg and before directing him to spit out
the white substance. Theyuwvas clearly free to accept the testimony of Allen and
Rowe (a witness calleay Bibbs) that Allen gave a commad and a warning before
deploying his taser. Indeed, the Colaind the testimony of Rowe and Allen to
be credible on this point.

Bibbs argues that even if Allen gaken a sufficient oppaunity to comply
with the “spit-it-out” command beforérst using the taser, lken failed to give
Bibbs an opportunity to comply with thabmmand prior to the next five tasings.
In Bibbs’ words, “the record establishémat (1) Allen tased Bibbs repeatedly and
within a very short period of timesge Bibbs’ Trial Exhibit 1 and attached chart,
ECF #46-8)] as Allen was yelling at Bibbs spit out the white substance and (2)
during this time, Bibbs wakelpless on the ground with saliva spewing from his
mouth. From these facts it is far froofear that Allen gave Bibbs a sufficient
opportunity to comply with the spit-ittd command.” (Bibbs’ Motion, ECF #46 at
26-27, Pg ID 519-520.) But contrary tobBs’ assertion, the record did not clearly

establish that Allen successfully deploywd taser on Bibbs multiple times or that



Bibbs was suffering from theffects of a tasing as he was on the ground hearing
Allen’s repeated commands $pit out the white substance.

Indeed, there was credible evidencattiwhile Allen may have pulled the
trigger on his taser six times, only the fipall delivered a shock to Bibbs. Allen
and Officer Wiliam Dempsey (“Dengey”) from the Center Line Police
Department, a certified taser instructsse(Dempsey trial testimony, ECF #47-3 at
68, Pg. ID 900), explained that trigger pudis not always result in the delivery of
a shock. Allen and Dempseystiied that when a taser is used in “dart stun” mode
— in which two darts are shot into a susfgeskin or clothing — a trigger pull will
result in the delivery of a shock only ioth of darts successfully attach to the
suspect or to his clothing (and the clothiagsufficiently close to the skin) which
completes the electrical circuieeded to deliver a shockSeg, e.g, id. at 71, 76,
Pg. ID 901-902.) Allen testified that thaser was in “dart stun” mode the first
four times he pulled the trigger, andaththe darts could not have successfully
attached to Bibbs because Bibbs wasreatting in the way that a person would
react when successfully shocked by a tas&ee Allen trial testimony at 71-72,
Pg. ID 900-901.) Officer Dempsey’s tiasbny further supports Allen’s claim that
the first four trigger pulls did not delivex shock to Bibbs. Dempsey testified that

when he arrived at the scene, heesbied and spoke with Bibbs, and Bibbs’



behavior was not “consistentith someone who hadebn tased five times.”
(Dempsey trial testimony at 27, Pg. ID 906.)

Finally, Bibbs’ own testimony supportllen’s claim that the first four
trigger pulls did not delivea shock. Officer Dempseyxglained that a taser makes
a “clicking” noise when the trigger is being pulled but a shockuais being
delivered gee id. at 89-90, Pg. ID 908-909), and Bibtestified that he heard that
precise sound during théleged repeated tasingsThis evidence was more than
sufficient for a jury to credit Allen’s asdem that the first foutrigger pulls failed
to deliver any shocks to Bibbs.

Allen’s final two trigger pulls occurreghile he had the taser in “drive stun”
mode — in which the taser is placed direchto the skin or clothing of a suspect.
There was evidence presented at trialujgpert Allen’s claim tat only the second
of these pulls delivered a shock to Bibballen testified that he first attempted a
“drive stun” to the Bibbs’ “[r]light buttockarea.” (Allen trial testimony at 73, Pg.

ID 892.) But Allen testifiedhat after this attempt, Bibbs continued to move away

2 Allen testified that he did not hearetfelicking sound. (Allen trial testimony at
79-80, Pg. ID 895-896.) Bibbs insists thhat testimony confirms that the taser
must have been delivering a shock dahgyithe first four trigger pulls. See Bibbs
Motion at 20, Pg. ID 513.) Not so. It mossible that the taser was making the
clicking sound and that Allesimply did not hear that sound in the “heat” of his
interaction with Bibbs — during whiche was screaming commands at Bibbs.
While the fact that Allen did not hedhe clicking sound may support Bibbs’
argument that the tasermas delivering shocks during éhfirst four trigger pulls,
that fact did not compel ¢hjury to disregard theubstantial other evidence —
described above — that indicated that the first four pullsatideliver a shock.
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from him and did not “respond in theay [Allen] would expect somebody to
respond if the taser was effective.ld.(at 73-74, Pg. ID 892-893.) Allen testified
that at that point, he applied a secdddve stun” to Bibbs’ “shoulder area.”ld.

at 74, Pg. ID 893.) Allen said that it svéhen, for the first time, that the taser
successfully delivered a shock to Bibbsseg(id. at 74-75, Pg. ID 893-894.) In
short, there was more than sufficienidance presented at trial to rebut Bibbs’
claims that Allen shocked him six times wtils taser and that the repeated alleged
tasings prevented Bibbs from compigiwith the “spit-it-out” command.

Allen’s testimony, which the Court found to be very credible, persuasively
established that Allen’s actions weregjattively reasonable during his encounter
with Bibbs. See Graham v. Connor, 490 U.S. 386 (1989).The jury reasonably
chose to credit Allen’s testimony that Biblepeatedly ignored Allen’s pre-tasing
commands and that Allen’s first five atipts to deploy his taser and stun Bibbs
were unsuccessful. Bibbs is therefore not entitled to a new trial on the ground that
the jury adopted Allen’s version of events.

Bibbs’ final argument is based upon lmgunsel’s interactions with jurors
after they returned their verdict. Bibliunsel says that his communications with
the jurors show that “the Jury simplas not listening.” (Bobs’ Motion at 28, Pg.

ID 521.) This argument is both wrong andppropriate. Th€ourt observed the

jury throughout the trial. The jurors edwlly listened to all of the testimony and



arguments in this case, and they returare&minently reasonable verdict. Indeed,
the Court would have reach#tk very same conclusion as the jury if this case had
been tried to the Court. Meover, the Court allowed cowigo speak to the jurors
as a courtesy to counsel — as a maanassess which arguments worked well,
which tactics were successfand how their presentatis could be improved in
future trials. The Court dinot allow counsel to speak with the jurors to provide
an opportunity to gather support for araak on their verdict. Indeed, Rule 606(b)
of the Federal Rules of Evidencepeassly precludes jurors from providing
testimony in connection with “an inquiipto the validity of a verdict®See also
Warger v. Shauers, 135 S.Ct. 521 (2014) (explaininigat FRE 606(b)(1) is a broad
proscription against the use of juror tesiimg in connection witkan inquiry into a
verdict). This is yet another reason tBabbs’ unfair attack on the jurors in this
case — based upon their own words — dagsntitle Bibbs to a new trial.
Conclusion

Accordingly, for all of the reasonstated above, Bibbs’ Motion for New

Trial (ECF #46) iDENIED.
$Matthew F. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: February 4, 2015

* There are limited exceptions tdghule not applicable heree FRE 606(b)(2).
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| hereby certify that a copy of thieregoing document was served upon the
parties and/or counsel of record on kevy 4, 2015, by electronic means and/or
ordinary mail.
s/HollyA. Monda
Case Manager
(313)234-5113
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