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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

VERA SCHMIDLIN,
Raintiff,

CaséNo. 13-cv-10552
Honorable Gershwin A. Drain

UNCLE ED’sOIL SHOPPESINC.,

Defendant.
/

OPINION AND ORDER DENYING IN PART AND GRANTING IN PART
DEFENDANTS IN LIMINE MOTIONS TO EXCLUVDE IRRELEVANT
EVIDENCE [#31] AND HEARSAY STATEMENTS [#32]

|. INTRODUCTION

Plaintiff, Vera Schmidlin, filed this action pgwant to Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 200&. seq.against Defendant Uncle Ed’sI@hoppes, Inc. (“Uncle Ed’s”)
alleging (1) a hostile work environment as suleof sexual harassment during her employment,
and (2) unlawful retaliation. On July 22014, this Court granted Defendant's summary
judgment motion in part with respect to Plaintiff's claim for urflwetaliation on behalf of the
Defendant [#25]. Accordingly, Rintiff's hostile work environment is the sole remaining claim
in this action.

Presently before the Courteatwo motions: (1) Defendantis LimineMotion to Exclude
Irrelevant Evidence [#31], and (2) Defendanitid.imine Motion to Exclude Hearsay Statements
[#32]. This matter is fully briefed and a hearing will be held on November 3, 2014. For the
reasons discussed herein, the Court should'Dih part and GRANT in Part Defendants

Limine Motions to Exclude Irrelevant Evidea and Exclude Hearsay Statements.
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Il. FACTUAL BACKGROUND

The pertinent facts to these motions invopreposed testimony for trial stemming from
depositions in this case. During their deposs, two withesses—Morrease Germany and Gjon
Micakaj—testified about sexual conduct andmeooents allegedly made by employees of
Defendant regarding Plaintiff.

Mr. Germany—a former Assistant ManagerDEfendant—testifiethat Steve Smith—a
former Store Manger of Defendanteld Mr. Germany that he wantéo have sexual intercourse
with Plaintiff. Mr. Germany also testifieddh when Plaintiff was not looking, Mr. Smith would
make sexual gestures towards Plaintiff with&laintiff's knowledge. Further, Mr. Germany
testified that certain lower Patechnicians would joke abouheir desire to have sexual
intercourse with Plaintiff whiout her knowledge. Gjon Micakaj—the cousin of Plaintiff and a
former Assistant Manager for Defendant—alsdifiesl that he heard tlnicians making sexual
comments about Plaintiff.

During Plaintiff's depositn, Plaintiff testified thattwo former employees of
Defendant—Cassandra Bednarski and Jen Smith—Pialidtiff they had been harassed at work,
but never complained because they did not wants® tieeir jobs. Plaintiff also testified that Jen
Smith told her that Defendant would never terate Dean Falloni—a eworker of Plaintiff,
whom Plaintiff alleges engaged in inapproprisg¢gual conduct toward her—because Mr. Falloni
was too good at his job workingn cars. Lastly, Plaintiff testified that Morrease Germany
informed her that Steve Smith was making sexaamhments about Plaintiff without Plaintiff's

knowledge.



[ll. LEGAL ANALYSIS

A. Relevancy

Rule 401 of the Federal Rules Bfidence states that evidenserelevant if it “has any
tendency to make a fact moreless probable” and “the fact &f consequence in determining
the action.” Fed. R. Evid. 401. “lrrelevantigence,” however, “is not admissible.” Fed. R.
Evid. 402. Even if evidence is relevant, it mayeleluded “if its probativealue is substantially
outweighed by a danger of . . .faim prejudice, confusing the issues, misleading the jury, undue
delay, wasting time, or needlessly prasencumulative evidence.” Fed. R. Evid. 403.

To establish her hostile wodavironment claim under TitlelV Plaintiff must prove: (1)
she is a members of a protectddss; (2) she was subjecteduiawelcome harassment; (3) her
harassment was based on her protected status; (4) her harassment was sufficiently severe or
pervasive to affect a term, condition, or privilege of her employment; and (5) her employer knew
or should have known about ther&ssing conduct but failed take corrective or preventative
actions. See Arnold v. City of Columhusl5 F. App'x 524, 535 (6th Cir. 2013); Civil Rights Act
of 1964, 42 U.S.C. § 2000e seq. Defendant’'s motions limine dispute the relevancy of
potential testimony that can be used to dematestthe fourth and fifth prongs of Plaintiff's
prima facie case.

In assessing the fourth prong of Plaintiffs prima facie case for a hostile work
environment under Title VII, the Sixth Circuit$atated that “comments or conduct of which a
plaintiff had no knowledge cannot be saichttve made her work environment hostileBRrrett
v. Whirlpool Corp, 556 F.3d 502, 515 (6th Cir. 2009). Spewfily, the Sixth Qicuit has held
that the precedent of the court “makes cleat the factfinder may consider similar acts of
harassmenof which a plaintiff becomes aware durinthe course of his or her employment

even if the harassing acts were directed at ottreogcurred outside of the plaintiff's presence.”
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Hawkins v. Anheuser-Busch, In617 F.3d 321, 336 (6th Cir. 2008) (emphasis adds®);also
Abeita v. TransAmerica Mailings, Incl59 F.3d 246, 249 n.4 (6th Cir. 1998) (finding that a
plaintiff's testimony by three other employeesgarding discriminatory behavior by the
President of the Defendant, outside of piffis presence, was “irrelevant at [summary
judgment] to plaintiff's hostile environment addparate treatment claims because there is no
evidence that plaintiff was awaoé these actions at the time.”).

In Berryman v. SuperValu Holdings, In669 F.3d 714(6th Cir. 2012), the Sixth Circuit
analyzed its decision fromackson v. Quanex Corporatiorl91 F.3d 647 (6th Cir. 1999), to
clarify that plaintiffs must knowabout the harassment for whitthey are basingheir hostile
environment claim, and that they become awafrit during the period of their employment:

Implicit in the consideration of the totalityf the circumstances is that a plaintiff was

aware of the harassment that was allegedly directed toward other employees. . . . [A]

plaintiff does not need to bedltarget of, or a witness tearassment in order for us to
consider that harassment in the totalitytlué circumstances; but ltwes need to know

about it. . . . [T]he district court properly dmed to aggregate all claims made by all
Plaintiffs if they failed to show they we each aware of the harassment claimed by the
others.

Berryman,669 F.3d at 718 (analyzingackson,191 F.3d at 661)see also idat 719 (citing
InterRoyal Corp. v. Sponselleé889 F.2d 108, 111 (6th Cir. 1989), to find that “Plaintiffs needed

to marshal basic evidence to show that they were individually aware of the harassment
experienced by other plaintiffs.”)

The Sixth Circuit requires an employee to become aware of similar discriminatory
conduct during the course of their employmentight of the Supreme Court’s instruction “that
claims based on a hostile work environmentsinbe judged by both an objective and a
subjective standard.Armstrong v. Whirlpool Corp.363 F. App'x 317, 328 (6th Cir. 2010)
(citing Harris v. Forklift Sys., In¢.510 U.S. 17, 21-22, 114 S..@&67, 370, 126 LEd. 2d 295

(1993). According to the Sixth Circuit, theequirement that a Plaintiff be aware of
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discriminatory behavior “is consistent witthe underlying purposes of the hostile work
environment inquiry.’ld.

Consequently, in assessing the fourth préorgdemonstrating a prima facie case of a
hostile work environment under Title VII, onlyomments or conduct of which Plaintiff had
knowledge during her emplayent will be deemed relevant to determine whether the harassment
created a hostile work environmeBee e.g, Meadows v. Wahler Auto. Sys., Indo. 13-CV-
11926, 2014 WL 4494361, at *12 (E.D. & Sept. 12, 2014) (citingrmstrong 363 F. App’X
at 328, for the proposition that the plaintigakning about discriminatory actions in the
workplace during an investigation after siwas employed was not enough “without actual
evidence that she, in fact, heard or knew abow"discriminatory actions that were the basis of
her hostile environment claimyyorthington v. Brighton Ford, IncNo. 13-CV-10249, 2014 WL
555186 (E.D. Mich. Feb. 12, 2014) (citiktawking 517 F.3d at 336, for the proposition “that a
factfinder may only consider sitar acts of harassment if the ‘plaintiff becomes aware [of it]
during the course of hisr her employment...."” ")Fall v. MNP Corp, No. 07-10480, 2008 WL
1882669, at *12 n.8 (E.D. Mich. Apr. 24, 2008) (permitting incidents of sexual harassment not
directed at the plaintiff as evidence of a hostile environnientonly after emphasizing that the
“[p]laintiff testified that shebecame aware of [the comments] . . . while she was employed by
Defendants.”).

With respect to satisfying the fifth prong for demonstrating a hostile work environment,
the Plaintiff need not know about the hanagsactivity if the poposed testimony will be
relevant in proving whether ¢hDefendant knew or should have known of the harassment and
failed to implement prompt arappropriate corrective actiorSee Hawkins v. Anheuser—Busch,

Inc., 517 F.3d 321, 339 (6th Cir.2008) (“[A] company may be held liable for coworker



harassment if its response masiteindifference or unreasonal#ss in light of the facts the
employer knew or should have known.”).

The Sixth Circuit has found that in ordett]q] establish that #h employer ‘knew or
should have known’ of the co-worker harassmehe plaintiff need not necessarily have
reported it to a supervisorGallagher v. C.H. Robinson Worldwide, In667 F.3d 263, 276 (6th
Cir. 2009) (quotinglackson191 F.3d at 663). “Where harassinsmpervasive, knowledge may
be imputed to the employerd. (citing Jackson,191 F.3d at 663). The Sixth Circuit states the
proper standard for evaluatitige fifth prong as follows:

When an employer implements a remedy, it @@nliable for sex discrimination in

violation of Title VII only if that remedy exhibits such indifference as to indicate an

attitude of permissivenessathamounts to discrimination.
West v. Tyson Foods, In874 F. App'x 624, 632 (61Gir. 2010) (quotinglankenship v. Parke
Care Ctrs., Inc.,123 F.3d 868, 873 (6th Cit997)). Accordingly, edence that an employer
had actual or constructive notice of sexuahrassment and exhibited indifference or
unreasonableness to the situation is both probatiderelevant in establishing the fifth prong of
a prima facie case of a hostile work environm&ate Tyson Foods, In874 F. App’x at 634
(quoting Sandoval v. American Bldg. Maintenance Industries, Bit8, F.3d 787, 802 (8th Cir.
2009), to find that “[ih the context of sexual harassmentrolgi actual notice is established by
proof that management knew of the harassmes#g;alsdSandoval 578 F.3d at 802 (quoting
Kunin v. Sears Roebuck and Cbr5 F.3d 289, 294 (3d Cir. 1999),drplain that “there can be
constructive notice in two situations: whereeamployee provides management level personnel
with enough information to raise a probabilitys#xual harassment in the mind of a reasonable
employer, or where the harassment is so pervasive and open that a reasonable employer would

have had to be aware of it.”) (citations omitted).



1. The Testimony of Mr. Morrease Germany is Relevant and Not Unduly
Prejudicial

Defendant argues that Morrease Germany shoodde able to testify regarding (1) his
observations of Steve Smith’s alleged behatwevards Plaintiff behind her back and “around
others,” and (2) comments that Durrell Wiagjton allegedly made to Mr. Germany about
women in the workplace because Plaintiff was unaware of the statements during her
employmentSeeDkt. No. 40 at 2-3. Further, Defendaargues that Mr. Germany’s proposed
testimony has no bearing on whether Defendant knew about the alleged harakknaerit.

Lastly, Defendant argues that even if the evidescelevant it should be precluded because it is
unduly prejudicialld. at 9. The Court will address these arguments in turn.

a. Plaintiff Was, In Fact, Aware of the Behavior Regarding Steve Smith

Defendant argues that the potential testimiwosn Mr. Germany regarding the actions of
Mr. Smith would be irrelevarttecause the purported gestupogsMr. Smith were made “behind
Plaintiff when she was not looking.” Dkt. No. a1 10. According to the Defendant, “there is
no indication from Plaintiff in hedeposition that sheas aware of any dhe acts about which
she now seeks to introduce evidence.” Dkt. Abat 7.

After reviewing the record, the Court disags. As an initial matter, Defendant
selectively relies on specifitestimony from Mr. Germany, but turns a blind eye to Mr.
Germany’s subsequent testimony in which uredercuts the very assertion that Defendant
advances regarding Plaintiff's kneedge of Mr. Smith’s actions:

Q. Was Vera ever able — let me ask you thigl he do these gestures like behind her
back and make sure she didn’t see him daoeggestures, or were there times that
she would be able to see thagestures he was making?

A. Behind her backShe caught him maybe — she may have caught him a few times,
and if she — | think she mighhave said something to meAnd if she said something

to me, | told her to go to report it to Cassbecause | was the assistant manager and
Cassie was the manager.
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Q. And you’re saying to your redlection it is possible thashe said something to you
about what Steve was ¢, is that your testimony?

A. Yes. | just reported- to clear up any involvement,would say ifyou have any
problems, then you report it to the mager and the district manager.

Dkt. No. 31 at 18. (Germany Dep. Trans. 2t:8-24) (emphases added). Mr. Germany’s
deposition testimony that Plaintiff “may haveugat [Mr. Smith]” and could have reported what
Mr. Smith was doing undercuts Defendant’s agserthat Plaintiff hacho idea Mr. Smith was
making the gestures.

Defendant’s argument is further undercut by Plaintiff's sworn affidavit from June 11,
2014, in which Plaintiff states thahe recalled similar sexual corants and gestures on the part
of Mr. Smith. SeeDkt. No. 38-4. In the affidavit, Pldiiff indicates that she recalled Mr. Smith
saying “it would fun [sic] to hee sex with a girl like you.ld. at § 1;cf. Dkt. No. 31 at 17-19
(Mr. Germany’s testimony noting that Mr. Smitfould mention to Mr. Genany that he would
like to have sexual relations witPlaintiff “[a]t least three thes a week” and that Mr. Smith
discussed this often with ottsein the Shelby location).

Further, Plaintiff recalled similar incidestvhere she would see Mr. Smith making sexual
gestures with his tongue anahders indicating oral sex, and kg sexual gestures towards a
car imitating having sex with éhcar. Dkt. No. 38-4 at | 8f. Dkt. No. 31 at 18 (Mr. Germany
noting that Mr. Smith would make gestures sash“[a] thrusting of the lower body,” and him
having her perform oral sex on himilso Mr. Germany noting thé&if there was the occurrence
where [Plaintiff and Mr. Smith] both worked tdger, then [Mr. Smith] would [make gestures]
at least once a day,” and tfg]he caught him maybe[.]”).

While Plaintiff's recollection may not matcMr. Germany’s description perfectly—for

example, Plaintiff doesn’t state she rememidrs Smith telling Mr. Germany that Mr. Smith
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wanted to have sex with her, and Plaintiff rembers Mr. Smith making geses of oral sex on
her, and not him—the Court finds that it has sugint facts to find that Plaintiff became aware
of similar acts of harassment during the course of her employnsa#. Hawkins517 F.3d at
336.

b. Plaintiff Was, In Fact, Aware of the Comments Made by Durrell
Washington

Defendant also seeks to preclude testimony from Mr. Germany regarding comments
made by Durrell Washington. Again, the Defendaatgue that, “there is no indication from
Plaintiff in her deposition thathe was aware of any of the aatsout which she now seeks to
introduce evidence.” Dkt. N@Oat 7.

With respect to the comments that Durrell dhiagton allegedly made to Mr. Germany,
the Court, again disagrees with Defendant.. Mermany testified irhis deposition that he
remembers Mr. Washington saying something aloeditte that women were not fit to work on
cars:

What did you hear Durrell say to Vera that was sexual?

Well, he didn’'t — I would say he didrsay anything directly to her.

Okay.

He said a general statement, which Wasuld consider a feminist statement
Okay

Which | found it to be offensive.

Okay

> 0O » O » 0 » O

He said women should not be doing this jeimd should not be — they don’'t know
enough to — something to the nature of theyen’t — they was nagither skilled or

smart enough or — because they’re too feminine to be working around cars and/or on
cars.



Dkt. No 38-3 at 3-4 (Germany Dep. Transl1at16-25—13:1-4) (emphasis added). Similarly,

Plaintiff testifies that while she was workingestemembers that she had a problem with Durrell

Washington making a statement that womeere not fit to work on cars:
And the problem that | had had was Durrell had come over, and | was working over a car
and he had literally pushed me out the way where | almost slipped and fell into the pit.
And | did fall, but I didn't fall into the pitput | was very close to falling into the pit
where that car was parkedind he had just made a commg stated that women don’t
belong working on cars, get out the way and pushed me over like | wasn’t even there,
and | had fell. . . . | believe Morease saw it. Morease saw it.

Dkt. No. 38-5 at 4 (Schmidlin Dep. dms. at 55:8-19) (emphasis addesBe also idat 5

(Plaintiff outlining that she remembers Mr. Washington “telling me that | don’t belong in here,

women don’t belong in here,” andathshe “did tell Cassiall of this[.]”). Given the deposition

testimony of both Mr. Germany and Plaintiff, theuet finds that it hasufficient facts to find

that Plaintiff became aware of similar acts ofdsgsment during the course of her employment.

See Hawkinss17 F.3d at 336

c. Mr. Germany’'s Testimony Has Beaing on Whether Defendant Had
Notice of Alleged Harassing Conduct

Even if the Court were to find that Plafifhtlid not become aware of these acts during her
employment, the Court would stiiihd that the testimony is relevatd establishing Plaintiff's
fifth prong of her prima facie case, because pirgbative regarding whether Defendant knew or
should have known of harassment, yet failedntplement prompt and appropriate corrective
action.

Defendant emphasizes that Mr. Germany isAamistant Manager and that he does not
have the power to hire, fire, promote, demotdiscipline employees dms own. Dkt. No. 40 at
8. As a result, Defendant arguibst what “Mr. Germany sawr heard cannot be imputed to

Uncle Ed’s and cannot be said to hgus Uncle Ed’s on notice of anythindgd.
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While Mr. Germany may not have been anager at the time, Cassandra Bednarski was
a manager for Defendant. This is important beeaushis deposition, Mr. Germany testified that
he did report complaints and problems altbetwork environmerto Ms. Bednarski:

Q. What if anything did you do as an assistaranager with regards to what Steve was
saying about Vera and the ga®ts he was making towardsfrdewhat as an assistant
manager did you do about that other thas tonversation that you had with Steve
where you told him it was inappropriate?

A. When | talked — | talked to him about ittalked to — | talked to Gjon about it. And |
talked to — whern talked to Cassigl didn't tell her specifically that it was Stevie,
would just tell her to reiterate the sexual harassment, that it is possible that it could
go on around the shop. So | was saying that | see it, and it should be talked about
as a team, not directly as an individual.

Dkt. No. 31at 19. (Germany Dep. Trans. at 2&%){emphases added). Such testimony by Mr.
Germany is probative to wheththe Defendant was given actual constructive knowledge of
Plaintiffs harassment. Accordingly, the Couwwill permit Mr. Germany to testify about

reporting incidents of harassment to management.

d. Mr. Germany’s Testimony is Not Unduly Prejudicial

Defendant’s final argument against Mr. Germangstimony is that, even if relevant, the
testimony should be excludgursuant to Rule 408f the Federal Rules of Evidence because it
is more prejudicial than it is probative. Accioigl to the Defendant, “Plaintiff cannot claim that
shewas subjected to a hostile work environment based on comments or conduct that she knew
nothing about.” Dkt. No. 40 at 9 (emphasis in orajn Defendant argudkat allowing the jury
to hear about Mr. Germany’s testimony “will lead a jury to believe that Plaintiff experienced or
was impacted by these things — whether she knew about them or not,” and argues that “a jury
will have a very difficult time compartmé&lizing what she actually knew about and

experienced from what someone tatdd her about after she quitd.
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The Court is not persuaded by this argumdifite Sixth Circuit has emphasized that Rule
403 “states that relevant idence may be excludedf ‘its probative value isubstantially
outweighed by a danger of . . . unfair prejudice Kéndel v. Local 17-A United Food &
Commercial Workers512 F. App'x 472, 483 (6th Ci2013) (quoting Fed. R. Evid. 403)
(emphasis in original). According to the 3ix€ircuit the Rule 403 dermination “requires a
judgment call by the district court, made withe assistance of the arguments provided by
counsel.”ld.

Looking at the arguments of the Defendatite Court is not convinced that Mr.
Germany’s testimony is more prejudicial thansitprobative. Defendaistargument is built on
the presumption that Plaintifid not have knowledge abothe content of Mr. Germany’s
testimony. As discussed above; she did. Acoglgli the Court finds thahis testimony would
not be more prejudicial than probative.

2. The Testimony of Mr. Gjon Micakaj is Relevant and Not Unduly Prejudicial

Defendant also argues that Gjon Micakaj $tidae precluded frontestifying regarding
comments that Dean Falloni and Steve Smithgelidy made to Mr. Micadj about Plaintiff in
March or April 2009 at Diendant’s Warren stor&eeDkt. No. 40 at 2-3. Like Mr. Germany’s
testimony, Defendant argues th\t. Micakaj's proposed teistony has no bearing on whether
Defendant knew about the alleged harassmdnft 6. Similarly, Defenda& also argues that
even if the evidences relevant it shoulde precluded becauseistunduly prejudicialld. at 8.
The Court will also address these arguments in turn.

a. Plaintiff Was, In Fact, Aware of the Comments Made By Dean Falloni and
Steve Smith

To preclude the comments made to Gjon MaaDefendant argues that, “there is no

indication from Plaintiff in her deposition that she was aware of any of the acts about which she
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now seeks to introdecevidence.” Dkt. NdOat 7. The Court disagrees. Mr. Micakaj states that
Plaintiff came to him “I thinkn June and said, you know, these guys are riding me pretty hard.”
Dkt. No. 31 at 30 (Micakaj Depo. Trans. 24:7-8nfdasis added). Plaintiff's last day working
for the Defendant was in July of 2009.

Accordingly, Mr. Gjon Micakaj's testimony indates that Plaintifivas aware, during the
course of her employment, of relevant statei@made during the course of her employment for
which he will testify:

Q. Okay. But she told you afterwards theytiging her pretty hal, is that right?
A. Yeah.
Q. What did she tell you other than that?

A. They were making comments about, you know, her hair, how long her hair was,
what they can do with it, how they can sker thong, basically what positions they
could put herin . ...

Q. Okay. So they made comments about how le@ighair was, what they could do with
it. What did she tell you? | want you toltene everything you remember her telling
you.

A. How they said that, you know, she couldckua mean dick, how they could see her
thong, how they can wrap her long hair up their fist and hit it doggy style.

Q. Anything else?

A. Not that | can recall.

Q. Okay. You did not hear thescomments yourself, correct?
A. Yeah, | heard it from them when they told me —

Q. Okay.

A. — at the store.

Q. In March or April you heard somethin@p@ut her thong and yowehrd that she could
suck a mean dick, is that right?
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A. Yeah.
Dkt. No. 31 at 31 (Micakaj Depo. Trans. at 25-26:1-9) (emphases added). Given this testimony,
the Court finds that it has sufficient facts todithat Plaintiff became aware of similar acts of
harassment during the course of her employm8et Hawkins517 F.3d at 336.

b. Mr. Micakaj's Testimony Has Bearing on Whether Defendant Had Notice
of Alleged Harassing Conduct

With respect to using thesimony to establish that deféant had notice, Mr. Micakaj
testified in his deposon that he did report complaints and problems about the work
environment. Defendant seemsdoncede this point, as it satthat “Plaintiff may call Mr.
Micakaj as a witness to testifjpaut what he allegedly said kr. Wisener, Mr. Kleber and Mr.
Coggins.” Dkt. No. 40 at 8. Accordingly, ti@ourt will permit Mr. Micakaj to testify about
reporting incidents of harassment to management.

c. Mr. Micakaj's Testimony is Not Unduly Prejudicial

Defendant lastly argues that, even ilex@nt, Mr. Micakaj's testimony should be
excluded pursuant to Rule 403 of the FederdefRof Evidence because it is more prejudicial
than it is probative. As wittMr. Germany’s testimony, thed@rt is not pensaded by this
argument. Again, Defendant’s argument is baoiltthe presumption th&tlaintiff did not have
knowledge about the content of Mr. Germanggstimony. As discussed above; Plaintiff was
aware. Accordingly, the Coufinds that this testimony wouldot be more prejudicial than
probative.

3. The Court Does Not Have Enough Information to Rule on the Potential
Testimony of Mr. Josh Summers

Plaintiff argues that testimony by Josh Summers “may be relevant to corroborate

Plaintiff's testimony regarding the generally degnadattitude in which wmen were held at the
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Uncle Ed’s locations.” Dkt. No. 38 at 17. feadant argues that any testimony from Josh
Summers would be irrelevant. DINo. 40 at 6-7. Aside from larief snippet of Mr. Summers’
testimony, the Court has not been provided with detail of what Mr. Summers would testify
to, or a detailed explanation what the Defendant seeks to preclude as irrelevant. Accordingly,
the Court withholds its ruling othe testimony of Mr. Summers.

4. Evidence that Cassandra Bednarski Experienced Sexual Harassment is
Irrelevant

Defendant also argues thaaitiff may seek to offer evidence that Cassandra (“Cassie”)
Bednarski experienced sexual assault while eygal with Defendant. Defendant specifically
contends that Plaintiff shoulge precluded from testifying @b Cassandra Bednarski—a former
Store Manager for Uncle Ed’s—told Plaintiff Beptember 2009 that Ms. Bednarski had been
harassed by male co-workers, but did not com@hiout it because she did not want to lose her
job.

The Court agrees. As an initial matter, ifailiff testifies to this matter it would be
hearsay. However, the Courted not examine whether the progwsestimony is hearsay that
falls within an exception because even if Ms. Beskiavere the one tesyihg to the statements
the Court would deem the testimony irrelevant.e T8sue is irrelevant because Plaintiff did not
become aware of this allegednilar occurrence of harassmemhile the Defendant employed
her.

Plaintiff learned of the allegeharassment experienced by.M&dnarski in September of
2009; after Plaintiff was no longavorking for Defendant. Lookg at Plaintiff's testimony,
Plaintiff testifies thatshe did not “know aniing about [Ms. Bednargkior [Ms. Bednarski]

being harassed[.]’ Dkt. No. 32 at 15 (Schmidep. Trans. at 32:10-11). Accordingly, the
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Court finds that Plaintiff did rntobecome aware of this allegsamilar act of harassment during
the course of her employmersee Hawkins517 F.3d at 336.

Additionally, Plaintiff cannot tstify that Ms. Bednarski’'statement is probative for
establishing whether the Defendant was on actuabostructive notice of harassment. Plaintiff
testified in her deposition that Ms. Bednarskitstl she never told anyone about any harassment
she endured, and that Ms. Bednarski statedstmainever planned orllieg anyone who worked
for Defendant about itld. (Schmidlin Dep. Tans. at 32:11-14). Accordingly, this Court finds
that Cassandra Bednarski's experiences are irnelesaad will not help Plaitiff establish either
the fourth or fifth elements of her prima facie case

5. If Ms. Jen Smith Were to Testify, Her Testimony that She Experienced
Sexual Harassment Would Be Relevant

Defendant also briefly mentions that Plaintiff may seek to offer evidence that Jen Smith
experienced sexual assault vehgmployed with Defendant. &gfically, Defendant seeks to
preclude Plaintiff from testifying that Jen 8#m another former co-worker at Uncle Ed's,
allegedly told Plaintiff that she was subjectedéaual harassment while working for Defendant.

If Plaintiff testifies to this matter it woulde hearsay. The Court will determine whether
the testimony falls within an applicable hearsay exception below. Nevertheless, if Ms. Jen Smith
were to testify to this fact, the Court finds that this Ms. Smith’s testimony would be relevant.
Unlike the situation with Ms. Bednarski, Plafhtappears to have had knowledge of the sexual
harassment experienced by Ms. Smith:

| had asked her if she would come forward dlibungs that had happed at the job[.] . .

. So | did have a conversation with her qust told her now that you don’t work there

anymore maybe you should come forward andtisags that have been going on[.]

Dkt. No. 32 at 17 (Schmidlin Dep. Trans. 38:14-25). Given this testimony, if Ms. Smith

decides to testify that she was subjected to aexarassment, the Court would find that it has
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sufficient facts to find that Plaintiff became @aw these similar acts of harassment during the
course of her employmenSee Hawkins517 F.3d at 336.

However, Ms. Smith’s testimony would not peobative to the establishing whether the
Defendant was given actual ornstructive notice of harassment. Plaintiff specifically testified
in her deposition that Ms. Smith did not come forward to report any sexual harassment in the
past, and that Ms. Smith wanted to stay of it and not get dragged through anythifigeDkt.
No. 32 at 17 (Schmidlin Dep. Trans. at 38:17-25). Because Ms. Smith never told anyone who
worked for Defendant about h@erceived harassment, the Court will not find that she put
Defendant on actual or constructivetice of sexual harassment.

B. Hearsay

Admissibility of hearsay evidee is set forth in Rule 801(@hich generally labels out of
court statements made by a declarant that arecdff® prove the truth of the matters asserted as
hearsay. Fed. R. Evid. 801(c). Non-hearsayestants are set forth in Rule 801(d)(1) and
801(d)(2). Rule 801(d)(2) states that statements offerathsigan opposing party are not
hearsay if the statements were made by thty pa an individual orrepresentative capacity,
made by a person whom the party authorized to make a statement on the subject, or made by the
party's agent or employee on a matéhin the scope of that relationship while it existed. Fed.
R. Evid. 801(d)(2). Many exceptions to thealsay rule are set forth in Rules 803 and 804.

1. Plaintiff's Testimony About Jen Smith’'s Comments Constitutes Inadmissible
Hearsay

Defendant seeks to preclude Plaintiff froestifying that Jen Smith, another former co-
worker at Uncle Ed’s, allegedtpld Plaintiff that she was subjected to sexual harassment while

working for Defendant. Defendasgeeks to preclude this testinmy pursuant to Ra 801(d)(2) to
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the extent that Plaintiff seekts introduce this testimony to prowkat Ms. Bednarski believes
she was subject to a hostile work environment.

Notably, the Plaintiff does naespond to Defendant’'s arguments. Plaintiff testified that
the statements made by Ms. Smith were nadtde Ms. Smith was no longer an employee for the
Defendant. There is no indication that Ms. Smats speaking within thecope of her duties as
a manager. Furthermore, in failing to addrestebdant’s argument, Plaintiff advances no other
hearsay exceptions. Accordingly, this statement will be deemed inadmissible hearsay.

Defendant also seeks to precludkintiff from testifying tlat Jen Smith allegedly told
Plaintiff that Uncle Ed’s wuld never terminate Dean Faii because he was too good at
working on cars. Again, Defendant seeks to lpige this testimony pursuant to Rule 801(d)(2)
to the extent that Plaintiffegks to introduce this ¢8Bmony to prove that Ms. Smith’s assertion
was the actual stance Defendant held with regpelIr. Falloni. Again, there is no indication
that Ms. Smith was speaking within the scope ofthdies as a managétlaintiff advances no
other hearsay exceptions. Accordingly, thagesnent will also be deemed inadmissible.

2. Plaintiff’'s Testimony About Whether Morrease Germany, in Fact, Informed
Cassandra Bednarski About Harassmen€onstitutes Inadmissible Hearsay

Lastly, Defendant argues thalaintiff should be precludeddm testifying that Morrease
Germany told Plaintiff that Steve Smith wasking sexual comments abdrifintiff behind her
back, and that Mr. Germany said to Plaintifattthe reported those comments to Ms. Bednarski.
The Court finds that Plaintiff will be able testify about the comments Mr. Germany made to
her, but she will not be able testify that Mr. Germany did, iratt, tell Ms. Bednarski about the
alleged harassment because Plaintiff specificédigtified that she did not have personal
knowledge of that factSeeDkt. No. 32 at 18 (Schmidlin [pe Trans. At 136:6* (“Q. Do you

know if [Mr. Germany] did talk to Cassidaut it? A. | don’t know. | didn’t ask.”)).
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IV. CONCLUSION
For the reasons discussed herein, the CourtDENY in part andGRANT in Part
Defendantdn Limine Motions to Exclude Irrelevant Eveaice [#31] and Hearsay Statements
[#32].
SO ORDERED.
Dated: November 10, 2014
K/ Gershwin A Drain

Hon.GershwinA. Drain
UnitedStatedDistrict CourtJudge
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