Jackson v. PNC Bank, N.A. Doc. 28

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FLORENCE B. JACKSON,
Plaintiff,
CasdéNo.13-10710
V. Hon LaurieJ. Michelson
Mag.JudgeMonaK. Majzoub
PNC BANK, N.A.,

Defendant.

OPINION AND ORDER DENYING PLAI NTIFF’'S MOTION FOR SUMMARY
JUDGMENT [17] AND GRANTING IN PART DEFENDANT’ S MOTION FOR
SUMMARY JUDGMENT [16]

This district has seen its share of cases inmnglthe foreclosure and sheriff’'s sale of a
home. But the facts of this one are atypidalaintiff Florence Jackson’s mortgage with
Defendant PNC Bank, N.A. required Jacksonpty her property taxes through an escrow
account held by PNC. For years this workethaut issue. But in 2007, Jackson applied for a
property tax exemption, which rdgd in the City of Detroit teing Jackson’s property using
two parcel identification numbers instead of one. For a two-year period following the exemption,
both PNC and Jackson claim they were unawathesecond identification number. As a result,
PNC did not collect from Jackson or pay the GifyDetroit for the taxes associated with the
unknown number. When the problem was finallyreoted, PNC paid the delinquent taxes and
then debited Jackson’s escrow account forpagment. But this caed Jackson’s required
monthly payments to PNC to increase substhiytiar, in Jackson’s worsl to “skyrocket[.]”

Jackson avers that she could not make the sydtagher payments, and, as a result, defaulted
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on her loan. Foreclosure ensued, and PNC bolgtkson’'s home at a sheriff's sale. Jackson
then filed this lawsuit claiming, among other things, that PNC breached the mortgage by failing
to pay the taxes associated with teeand parcel identification number on time.

Both Jackson and PNC have moved fommary judgment. (Dkt. 16, Def.’s Mot.
Summ. J.; Dkt. 17, Pl.’'s Mot. Summ. J.) Theut has reviewed theriefing on the cross-
motions and heard oral argument on June 19, 284v¥ing been so advised, the Court concludes
that, although PNC'’s failure to pay all thxéa on Jackson’s home might have been avoided
with greater diligence on Jastn’s part, and while the coaction between PNC’s delinquent
payment of the taxes and Jackson’s defauiemsious, PNC has not shown that, as a matter of
law, it did not have an obligation under the rgage to pay all of Jackson’s property taxes on
time. Accordingly, and as detailed below, PN@a$ entitled to summary judgment on Jackson’s
breach-of-contract claim. But PNC will be granjadgment in its favor on all of Jackson’s other
claims.

. BACKGROUND

Many of the facts in this case are undispgu®ecause each side has moved for summary
judgment, where there are factual disputies Court presents each side’s account.

In January 2004, pursuant to a promissoote (“Note”), Jackson borrowed $155,746.00
from non-party Continental Mortgage Corporatioh$.A. (Dkt. 16, Def.’dMot. Summ. J. EX. B,
Note.) Jackson, by executing a mortgage (“Moré&jagagreed that if shbroke her promise to
repay, Continental could sell her house located4d40 N. LaSalle Gardens, Detroit, Michigan
(“Property”). SeeDef.’s Mot. Ex. A, Mortgage.) A fevdays after Jackson executed the Note
and Mortgage, Continental assigned the Mortgagational City Mortgage Company. (Def.’s

Mot. Ex. D, Assignment of Mortgage.) By waf merger, Defendar®NC Bank, N.A. is the



successor to National City Mortgage Compa®eeDef.’s Mot. Ex. E.) The Court thus refers to
both entities as “PNC.”

In addition to principal and interest ypaents of $921.30, the Note and Mortgage
required Jackson to make a monthly paymenPNC for “Escrow Items.” (Mortgage  2.)
Escrow Items, as defined inegtiMortgage, included “taxes leviewt to be levied against the
Property.” (Mortgage | 2.) At closing, PNC, there servicer of Jackson’s loan, prepared an
Initial Escrow Disclosure Statement, which estimated that Jackson would owe $2,066.03 to the
City of Detroit for property taxes due in July 2004 and $542.11 for those due in January 2005.
(Def.’s Mot. Ex. F.) Based on the®stimates, and to cover other Escrow Items such as hazard
insurance, Jackson was to pay $397.84 per miomdhan escrow accmt held by PNC. See
Mortgage 1 2, Def.’s Mot. Ex. F.) Thugckson’s total monthly payment to PNC was $1,319.14
for the first year. (Def.’s Mot. Ex. F.) Overdmext several years, Jackson’s monthly payment
ranged from $1,319.14 to $1,505.15.

A seemingly innocuous event in 2007 ultimately resulted in this lawsuit. That year,
Jackson applied for, and thgtate of Michigan granteda Neighborhood Enterprise Zone
Homestead Facility Certification (“NEZ Certition”). (Def.’s Mot. Ex. C, Jackson Dep. 20:5-
24; Def.’s Mot. Ex. K, Application for Cert.) Michigan’s Neighborhood Enterprise Zone Act
provides tax exemptions for the developteor rehabilitation of houses in certain
neighborhoods. (Def.’s Mot. Ex. L, & of Michigan Dept. of Treasurfrequently Asked
Questions, Neighborhood Enterprise Zone afctl (updated Aug. 16, 2010) [hereinafter NEZ
FAQs].) An NEZ Certification not only loweithe homeowner’s property taxes, it also changes
how the City of Detroit taxes the property. Mospecifically, undethe Act, an approved

property is taxed as two separate parcels. (RBBs at 10.) After Jackson’s NEZ Certification,



the original identification nmber set forth in the Mortgage, 10001322, corresponded to the land
upon which Jackson’s house sat (“Parcel i¥hile her house wasssigned a new parcel
identification number, 27073755 (“Parcel 2"seleMortgage at 2, Def.’s Mot. Exs. M, U.) The
Michigan Department of Treasury’'s “FrequgnAsked Questions, Neighborhood Enterprise
Zone Act” advises those approved for a NEZ Cedtfon that if their taxes are escrowed, they
“may wish to notify” their mortgage compy of the NEZ Certificaon. (NEZ FAQs at 12.)

Although challenged by PNC, Jackson didtifg that she notied PNC of her NEZ
Certification. In particular, Jackson said steled PNC customer service and obtained a fax
number and then faxed her approval letter to PNC from a drug-store. (Jackson Dep. 28:18-29:9.)
Jackson, however, gave conflicting reasons for ingetd use the drug-store fax machine instead
of the one she had at home (Jackson [2&pl14-14, 33:18-34:9), admitted that she was not
completely certain that she received a farfemation (Jackson Dep. 31:14-24, 34:11-15), and
said that if she did receive a confirmation, dbebted that she kept(dackson Dep. 31:25-32:1,
34:19-21). PNC, citing a “Collections/Custont@ervice Loan Activity Archive for the Time
Period [October 1, 2008] thru [December 31, 2018k5erts that “PNC’s records and internal
system notes do not reflect any communications from Plaintiff regarding the approval until June
2010.” (Def.’s Mot. at 6-7 n.1, Ex. N.) But PNQ’sliance on a loan-activity archive beginning
in October 2008 overlooks the fact that Jackssgeived her NEZ Certification prior to July
2008 and testified thatwWhen the state contacted me [abthé approval], | contacted [PNC].”
(Jackson Dep. 28:11-13.) In all et®nPNC claims not to have had actual knowledge that the
City of Detroit was taxing Jaskn’s land and house under separmdéntificationnumbers until

June 2010.



In 2008, PNC provided CoreLogic, Inc., angmany that it used to contact taxing
authorities for the amount of taxes owed oaparties for which PNC e escrow funds, with
only Parcel 1's idetification number. $eeDef.’s Mot. at 3-4, 7; Def Mot. Ex. |, Arthur Aff.)
Based on CorelLogic’s report of the amount of sageved for Parcel 1's identification number,
PNC paid the City of Detrbionly $32.28 for Jackson’s July 20@8perty taxes. (Def.’s Mot.
Ex. O.) Because PNC had anticipated a much higher tax amount, $1,537.00, the lower payment
triggered an automated escrow analysis. Hmalysis, apparently based on the prior two tax
payments, projected a $1,642.17 escrow disngsé in December 2008 for taxes, but only a
$32.28 disbursement in July 2009. (Def.’s Mok. H at 6.) As such, PNC reduced Jackson’s
total monthly payment from $1,550.15 to $1,347.94.) (Jackson testified that when she
received the escrow analysis she did notyaeathe statement and instead assumed that PNC
was paying her taxes: “[T]hey had paid nmaxes from the time | purchased the house, and
through FHA, my taxes are included in myortgage, and | just didn’'t go through these
documents with a fine-toothed comb. | woubdk at them and something might catch my eye
and | would look at it more close[ly], but $sumed it was being taken care of.” (Jackson Dep.
81:10-16.) When Jackson’s property taxes e€atne in December 2008ssentially the same
thing occurred: PNC, after prowdy CoreLogic with only Parcdl’s identificaton number, paid
the City of Detroit only $34.80. (Def.’s Mot. Ex. P.)

Not unexpectedly, likely sometime in [aB)08 or January 2009, Jackson received a
notice from the City of Detroit providinghat she had an over-$2,000 tax delinquen&ge(
Jackson Dep. 42:19-44:5, 44:18-21.) Jacksaiied PNC. (Jackson Dep. 43:5-6.) Jackson
testified, “Verbatim, | cannot say [what | told thgrbut | did tell them that | received a letter

stating that my taxes were delinquent andduaned they were paying my taxes.” (Jackson Dep.



43:8-10.) PNC does not indicate whether it utmtk any investigation to determine why
Plaintiff received such a tierquency notice. Instead, onniary 27, 2009, it responded to
Jackson’s inquiry by sending Jackson a “Tax RaymnVerification” letter. (Def.’s Mot. Ex. Q.)
The letter provided, “Pael Identification: 10001322{which is the idetification number for
Parcel 1) and “Amount Last Bla $34.80.” (Def.’s Mot. Ex. Qsee also idEx. M, Mortgage at
2.) Jackson did not follow up with PNC aftexceiving this verification letter. (Jackson Dep.
44:18-45:4.)

On January 29, 2009, PNC ran an annual esamalysis on Jackson’s account. (Def.’s
Mot. Ex. H at 8-9.) This analisprojected a $32.28 disbursemangduly 2009 for property taxes
and a $34.80 disbursement in December 20a9. Jackson testified thathen she received this
analysis indicating that Rt was anticipating her 2009 praopetaxes to be only $67.08, “I
wasn’t surprised, but | wondered why, and | didihcern myself too muchith it because the
mortgage company, [National City], was paying my taxes and | assumed that they were paying
them. ... | was paying my mortgage, they wsupposed to be payingethaxes, so | didn’t
worry myself too much about it.’'SgeJackson Dep. 46:17-47:1.) Bdsen the projections in the
automated escrow analysis, Jackson’s es@owount had a surplus, and, on January 29, 2009,
PNC issued Jackson a $1,322.00 check for the surplus. (Def.’s Mot. Ex. H at 8, Ex. R.) Jackson
testified that she was “surprised” by the escrsurplus but did not contact PNC because the
reason for the surplus had been “outlined” in the escrow anal$geJdckson Dep. 77:1-21.)
PNC also further reduced Jacksetotal monthly payment to $1,172.26e€Def.’s Mot. Ex. H
at 6, 8.)

Consistent with the projections in the escrow analysis, PNC paid $33.68 in July 2009 for

taxes and $36.30 in December 2009 for taxes. (D&fot. Exs. S, T.) PNC asserts that it was



still unaware that the City of Detroit had dieid Jackson’s property intao parts for property
tax purposes.SeeDef.’s Mot. at 10.) As of Februa3010, Jackson’s total monthly payment to
PNC was $1,233.34. (Def.’s Mot. Ex. H at 10.)

Likely in late May or early June 2010ethWayne County Treasureidfice sent Jackson
another “Notice of Property kaDelinquency.” (Def$ Mot. Ex. U.) Thenotice corresponds to
“Parcel ID: 27073755,” the peel identification number for Pegl 2, and provides that Jackson
owed $3,405.95 in taxes for 2008 and $3,111.64 for 2069. ©®n or around June 4, 2010,
Jackson contacted PNC about the notice. GlatiDep. 49:16-51:3; Def.’s Mot. Ex. N.) PNC
then added the second parcel identification number to its records, and, on June 11, 2010, paid the
outstanding taxes and assoedtnterest and feesS¢eDef.’s Mot. Exs. N, V, W.) PNC then
debited Jackson’s escrow account for the amibinatd paid, less $230.50 in interest and fees for
the delinquent 2009 taxes (which it paid out of its own pock&8eDef.’s Mot. at 11-12, Ex.
G.)

On June 15, 2010, PNC ran an off-cycle escanalysis. (Def.’s Mot. Ex. H at 12.) PNC
projected a $36.30 tax disbursement for Patcel December 2010 and, for the first time, a
$1,352.37 tax disbursement for Parcell@.)(PNC further projected a $33.68 tax disbursement
for Parcel 1 in July 2011 and a $1,261td8 disbursement for Parcel 2.

As a result of PNC’s new projections and debiting Jackson’s escrow account for its
payment of the delinquent 2008 and 2009 tadeskson’'s escrow account was short about
$7,750. [d.) Although PNC spread this shortage oaet2-month period, starting on August 1,
2010, Jackson’s total monthlpayment would be $2,065.29ld{ It had previously been

$1,233.34.1¢l.)



After PNC notified Jacksothat her monthly payments had increased to $2,065, Jackson

called PNC and also sent the bank a letteickSon Dep. 61:4-25.) Jackstestified, “[W]hen
[PNC] sent me the statement saying I'mpty 2,000-and-somethingkhew | couldn’t pay it.
So | made a payment, my regular payment, aied tio get this escrow money spread . . . out,
and they said it couldn’t be done. And | knewolld not pay over $2,000 per month, so...."
(Jackson Dep. 67:18-25.) Jackson also testifiedstiat'sent a payment or two in,” but PNC told
her that it “couldn’t apply [her payment]’ebause it “wasn’t the total of 2,000-and-some
dollars.” (Jackson Dep. 72:19-24.)

PNC does not take a completely contrary pasiregarding Jacksos'attempts to make
her monthly payments after thé@ycreased to over $2,000. PNC s#yat Jackson did not make
her monthly payment for August 2010, tpatid $1,233.34 on September 1, 2010, and $2,563.04
on October 12, 2010. (Def.’s Mot. at 13-14, Ex) Sotably, the September payment was the
amount Jackson had been paying prior to the esshmntage. (Def.’s Mot. Ex. H at 10.) Likely
at Jackson’s request, in September 2010, PN€adpthe escrow shortage over a longer, 48-
month period which reduced Jackson’s totainthly payment to $1,665.19 effective November
2010. (Def.’s Mot. at 14, Ex. H at 18ee alsalackson Dep. 62:10-63:20.) This amount is similar
to the $1,550 that Jackson pad a monthly basis prido her NEZ Certification. §eeDef.’s
Mot. Ex. H at 6.) In February 2011, PNC ramother escrow analysis and Jackson’s monthly
payment was further reduced to $1,567.96 &ffecMay 1, 2011. (Def.’s Mot. Ex. H at 17.)
PNC says that after October 200@ckson attempted to makevaeal “insufficient payments,”
but, by May 2011, “had stopped making paymefiisgather.” (Def.’s Mot. at 14.) Although
PNC has provided the Court withi@an transaction history, it is napparent from that history

how many more payments Jackson made after October ZDd4€Déf.’'s Mot. Ex. G.) Jackson,



however, does not dispute PNC’s claim that she stopped making her monthly payments by May
2011. See generallyPl.’s Resp. to Def.’s Mot.)

Foreclosure followed. In November 2011, pursuant to Michigan Compiled Laws
8 600.3205a, PNC sent Jackson a notice explainmgJackson was in default, the amount she
owed, the contact information for the mortgagedkolor servicer, and a statement of her rights
as a borrower.JeeDef.’s Mot. Ex. Y at 3, 7.) Sean 600.3205a provides that if a borrower
makes a timely request to negotiate a loavdification, foreclosure proceedings cannot be
initiated for 90 days. Mich. Comp. Laws 8§ 600.3205a(d) (West 2011). Jackson made such a
request, but the parties could meach an agreement, and, in March 2012, PNC began publishing
notices of foreclosure. (See Def.’s Motx.EY at 4.) On April 12,2012, PNC purchased the
Property at a sheriff's sal@Def.’s Mot. Ex. Y at 1.)

Jackson filed this lawsuit against PNCJIamuary 22, 2013. (Dkt. 1, Not. of Removal Ex.
A, Compl.) Jackson’s theory of the case cansimply stated: PNC was required to pay her
property taxes on Parcel 2 on time, PNC faileddo so, PNC’s failure led to her monthly
payments “skyrocketing” to the point where stmuld not pay them, this in turn led to her
default and, ultimately, the sale of her hongedCompl. §Y 5-8, 10, 13, 15-17, 26-27.) It also
subjects her to potential liabilifypr the deficiency remaining on her mortgage. Jackson says that
this chain of events makes PNC liable in fouays: for breach of contract, for breach of
fiduciary duty, for fraud and misrementation, and for unjust enrichment.

PNC says that it is entitled to judgment asatter of law on each dhese four causes of
action. The Court agrees that Jackson’s fiduciarty, fraud, and unjust enrichment claims are
legally deficient and, thus, neewt be put to a jury. But PNC has not shown that Jackson’s

breach-of-contract claim fails as a matter of law.



II. ANALYSIS
A. Standards Governing Motions for Summary Judgment

Although both Jackson and PNC seek summadgment, they must carry different
burdens to succeed on their respective motions.

Because PNC seeks to dismiss claims that Jackson bears the burden of persuasion on at
trial, PNC may discharge its initial summangdgment burden by “pointinout to the district
court . . . that there is an absence of evidence to support [Jackson’s] @eledéeXx Corp. V.

Catrett 477 U.S. 317, 325 (1986%ee alsoHall v. Martin, No. 1:10-CV-1221, 2014 WL
1403996, at *3 (W.D. Mich. Mar. 20, 2014) (“Theowing party without the burden of proof
needs only show that the opponent cannot suktaiburden at trial.”). If PNC does so, Jackson
“must come forward with specific facts shagi that there is a genuine issue for trial.”
Matsushita Elec. Indus.dC v. Zenith Radio Corp475 U.S. 574, 587 (1986). The Court must
then determine whether the evidence presents a sufficient factual disagreement to require
submission of Jackson’s claims to a jury, or weetthe evidence is so one-sided that PNC must
prevail as a matter of lavAnderson v. Liberty Lobby, Inel77 U.S. 242, 252 (1986). In making

this determination, the Courtexws the evidence, and any reasseanferences drawn from the
evidence, in the light most favorable to Jackddatsushita 475 U.S. at 587.

Jackson’s summary-judgment burden is cagrsilly greater than PNC’s. Because she
seeks summary judgment on claims where she has the burden of persuasion, Jackson’s showing
“must be sufficient for the court to hold that reasonable trier of fact could find other than for
[her].” Calderone v. United State$99 F.2d 254, 259 (6th Cir. 198@)uoting W. Schwarzer,
Summary Judgment Under The Federal Rules: Defining Genuine Issues of Materja@%act

F.R.D. 465, 487-88 (1984)¥ee alsoCockrel v. Shelby Cnty. Sch. Djs270 F.3d 1036, 1056
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(6th Cir. 2001) (“[I]f the moving party also beathe burden of persuasion at trial, the moving
party’s initial summary judgment burden is ‘highertivat it must show thahe record contains
evidence satisfying the burden pérsuasion and that the evidence is so powerful that no
reasonable jury would be free to disbeliat€ (quoting 11 James William Moore et al.,
Moore’s Federal Practic&8 56.13[1], at 56-138 (3d ed. 2000))). In making this determination,
the Court views the evidence, and any reasonaldeences drawn from the evidence, in the
light most favorable to PNQatsushita475 U.S. at 587.

With these standards in mind, the Courh#uto the merits of Jackson’s claims.

B. Breach of Contract

Jackson asserts that PNC is liable for breach of contract because it violated paragraph 3
of the Mortgage. (Pl.’s Rp. to Def.’s Mot. at 3k Pl.’s Reply at 1-2see alsoPl.’s Mot. for
Summ. J. at 2 5.) That paragraph refereqmasgraphs 1 and 2. (Mortgage § 3.) As is
sufficient for present purposehpse three paragraphs provide:

1. Payment of Principal, Interest and Late Charge. Borrower shall pay when due

the principal of, and interest on, the debtdenced by the Note and late charges

due under the Note.

2. Monthly Payment of Taxes, Insurgnand Other Charges. Borrower shall

include in each monthly payment, togethath the principal and interest as set

forth in the Note and any late chargasum for (a) taxes and special assessments

levied or to be levied anst the Property, (b) ledsdd payments or ground rents

on the Property, and (c) premiums for insurance required under paragraph 4. ...

Except for the monthly charge by ethSecretary [of Housing and Urban

Development], these items are called “Escttems” and the sums paid to Lender

are called “Escrow Funds.”

Lender may, at any time, collect ambld amounts for Escrow Items in an

aggregate amount not to exceed the maxn amount that may be required for

Borrower’s escrow account under the Real tesgettlement Procedures Act . . . .

The Escrow Funds are pledged as additional security for all sums secured by this
Security Instrument. . . .

11



3. Application of PaymentsAll payments under paragraphs 1 and 2 shall be
applied by Lender as follows

First, to the mortgage insurance premito be paid by Lender to the Secretary
[of Housing and Urban Dewvgbment] or to the monthlcharge by the Secretary
instead of the monthly mayage insurance premium;

Second, to any taxes, special assessnégasehold payments or ground rents,
and fire, flood and other hazard insurance premiums, as required

Third, to the interest due under the Note;

Fourth, to amortization of ¢hprincipal of the Note; and

Fifth, to late charges due under the Note.

(Mortgage 11 1-3 (emphases added).)

Although not well articulated, Jackson apparently believes that PNC breached the
emphasized language because it failed to gdhyf her 2008 and 2009 property taxes “in a
timely manner”: “The issue is that pursuanttie mortgage between Ms. Jackson and PNC, Ms.
Jackson was required to make timely monthly payments to PNC and PNC was required to apply
a portion of those payments in a timely mannah&property taxes and insurance on the subject
property.” (Pl.’s Resp. to Def.’s Mot. at 4 (emphasis added).) Jackson also states that the City of
Detroit required property taxes to be paid orcBb2 before June 2010 and that “PNC did not do
exactly what it was suppose[d] to do under thetgame because the amount of property taxes it
collected, held, and paid on Ritff's behalf were incorrect. . .” (Pl.’s Reply at 1.)

PNC asserts that the Morgga did not obligate it to “monitor the parcel identification
number(s) assigned to the Progest otherwise conduct any int&gtion with respect to taxes
assessed for the Property.” (Def.’s Resp. to RIds. at 16-17.) Quoting from paragraphs 2 and
3 of the Mortgage, PNC asserts that, “[b]yatgress terms the Mortgage required PNC only to

‘collect and hold amounts for Escrdijtems’ and to ‘apply’ thoseollected funds to Plaintiff’s
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property taxes.” (Dek Reply at 1-2;see alsoDef.’s Mot. Summ. J. at 16 (“[T]he Mortgage
merely provides that PNC may ‘collect and dichmounts for escrow items and ‘apply’ those
funds to taxes, hazard insurance, and other defined escrow items.” (quoting Mortgage 1Y 2, 3)).)

Assuming, as PNC believes, that the relevanuage of the Magkge is unambiguous,
the Court is not convinced that its “plain ser@d meaning” fails to support Jackson’s breach-
of-contract claim as a matter of la®eeCity of Grosse Pointe Pl v. Michigan Mun. Liab. &
Prop. Pool 473 Mich. 188, 197-98, 702 N.W.2d 106, 113 (2009he cardinal rule in the
interpretation of contracts is to ascertain the intention of the parties. To this rule all others are
subordinate. In light of this cardl rule, and to effectuate theinciple of freedom of contract,
this Court has generally observed that if thegleage of the contract cdear and unambiguous, it
is to be construed accordingite plain sense and meaning; ifut is ambiguous, testimony may
be taken to explain the ambiguit (citation, internal quotation nnkes, and alterations omitted)).

As an initial matter, the @urt rejects PNC'’s plain-language interpretation of paragraph 3
because it ignores the orderagferations set forth in that prision. PNC had to apply Jackson’s
monthly payments in a particular order: fit® mortgage insurance premiums (or monthly
charges by the Secretary), then to all taxes, taed to interest, principal, and late charges.
(Mortgage 1 3.) The Note supports this plain negqaf paragraph 3: “Each monthly payment of
principal and interest will be ithe amount of U.S. $921.30. This amouwiit be part of a larger
monthly payment required by the [Mortgage], that ldbalapplied to princigainterest and other
itemsin the order described in the [Mortgagé]}(Note T 4 (emphasis added).) Thus, PNC has
oversimplified paragraph 3 irsserting, “[b]y its express terntise Mortgage required PNC only
to ‘collect and hold amounts fdEscrow [ljtems’ and to ‘appl those collected funds to

Plaintiff's property taxes.” (Defs Reply at 1-2.) Moreover, the record reveals that PNC did not
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properly apply the payments according to this prdarincipal and interest payments were paid
ahead of the taxes owing &arcel 2 during 2008 and 2009.

The ordinary meaning of the language 3ackrelies on, “All paymnts under paragraphs
1 and 2 shall be applied by Lender as follows: Second, to any taxes, special assessments,
leasehold payments or ground rents, and flomd and other hazard insurance premiums, as
required,” could support Jackson’s argument that s obligated to paye taxes on Parcel 2
on time. Starting with “as required,” this pheasould mean “as called for as appropriatet
Webster's Third New InternationalDictionary, Unabridged, “require,”available at
http://unabridged.merriam-webster.com (lasiteid May 28, 2014) (providing one definition of
“require” as “to call for as suibkde or appropriate <the occasioequiresformal dress>"). This
reading of the phrase is consistaith the fact that property xas were due only twice per year
but paragraph 2 of the Mortgage required 3aokto include an amount for taxes in each
monthly payment. (Mortgage § 2.) Some nimeniwould not have dad for PNC to apply
Jackson’s monthly payment to taxes—none wire or owing. Interpratg “as required” this
way, PNC was obligated to apply Jackson’s paymentany taxes” as called for as appropriate,
i.e., when they were due.

Turning to “any taxes,” that phrase does notitefiace, exclude or gcriminate against a
particular type of taxSeeWebster’'s Third New Internatioh®ictionary, Unabridged, “any,”
available athttp://unabridged.merriam-webster.corasfl visited May 25, 2014) (providing one
definition of “any” as “one indifferently out of me than two: one or some indiscriminately of
whatever kind: a: one or anothehis, that, or the other.. b: one, no matter what one:
every”); Karibian v. Vill. Green Mgmt. CpNo. 287165, 2010 WL 1138028, at *4 (Mich. Ct.

App. Mar. 25, 2010) (“The commonly understood wéady’ generally cats a wide net and
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encompasses a wide range of things. . . . ‘Any’lleen defined as ‘evergl[.]”). Even if the
phrase “any taxes” wagunstrued as “taxes, if any,” the vdb“taxes,” without more, does not
exclude a particular tax. Notably, parggna3 does not say “known taxes” or “reasonably
discoverable taxes.” InsteadaXes” is modified by “any.”

Putting the above plain-meaning interpretatiohshe two phrases together, one reading
of paragraph 3 that adheres to the plain lango&g®at paragraph is & PNC had the obligation
to apply Jackson’s monthly payments to alteta when they were du(after applying those
payments to the mortgage insurance premium kiordénterest, principal, and late charges). As
such, PNC has not shown that the unambiguonguiage of the Mortgagestifies a grant of
summary judgment in its favor onckaon’s breach-of-contract claim.

PNC’s second argument is effectively a rebuttathis conclusion. PNC claims that its
obligations under paragraph 3 were limited taeta on Parcel 1. ‘fle Mortgage further
identified the subject Propertyy the property identification numer (‘PIN’) for Parcel 1 only.
The Mortgage does not provide that PNC is resipts$o monitor or othevise ensure that the
property taxes are paid, piiaularly for a parcel not identifieth the Mortgage.” (Def.’s Reply at
2.) PNC further asserts: “Theig no dispute that PNC did aetly what was required under the
Mortgage—it collected ankeld monies for escrow items aapplied those funds to the payment
of all property taxes due for realoperty identified by PIN 100001322 1t()

This argument is not persuasive. As an ihitiatter, the definition of “Property” in the
Mortgage is not limited to “readroperty identified by PIN 100001322":

Borrower does hereby mortgage, warrant, grant and convey to the Lender, with

power of sale, the following describeproperty located in Wayne County,

Michigan:

LOT 169, LA SALLE GARDENS SUBDIVI8ON, AS RECORDED IN LIBER
25, PAGE 100 OF PLATSIVAYNE COUNTY RECORDS.
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Parcel Number: WARD 100 ITEM 1322

which has the address of 2410 N. Li&SaGardens [Detroit, Michigan 48206]
(“Property Address”);

TOGETHER WITH all the improvemesitnow or hereafter erected on the

property, and all easemenégpurtenances, and fixtures nowhereafter a part of

the property. All replacemenénd additions shall also lsevered by this Security

Instrument.All of the foregoing is referred to in this Security Instrument as the

“Property.”
(Mortgage at 2 (emphasis added).) The Mortgdyes defined the “Property” not only by its
parcel identification number, but also by its plat and lot number. The definition further included
“all the improvements now or hereafter ereabecthe property.” Thus, the Court does not agree
with PNC that because the Mortgage in part identified the Property using a parcel identification
number, its obligation to apply escrow fundss limited to “real property identified by PIN
100001322

This conclusion is underscored by paragrapmt the Mortgage. That paragraph required
Jackson to “include in each monthly payment, tbgewith the principal and interest as set forth
in the Note and any late charges, a sum fortaxes and special assessinlevied or to be
levied against théProperty....” (Mortgage f 2 (emphasiadded).) Again, the “Property”
included all improvements on the land, includiragklkon’s house. And if Jackson had a duty
under the Mortgage to include in her monthlympants an amount foras applicable to her

house, then it would be a strath reading of paragraph 3 say that PNC did not have an

obligation to apply those very payments teemapplicable to her house, i.e., Parcel 2.

!PNC itself cites Michigan Compiled Laws580.255 (Def.’s Resp. to Pl.’s Mot. at 16
n.4); that statute provides: “Whersabdivision plat has been recodgd¢he lots in that plat shall
be described by the caption oktplat and the lot number foll @urposes, including those of
assessment, taxation, sale and conveyance.”
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To sum up, PNC believes that the languafighe Mortgage is unambiguous. But PNC
has not shown that the plain meaning of parplyr3 did not obligate it to pay the 2008 and 2009
taxes on Parcel 2 on time. As such, the Courhotaisay that Jacksontseach-of-contract claim
fails as a matter of law.

But this does not mean that Jackson istled to summary judgment on her breach-of-
contract claimSeeBeck v. City of Cleveland, Ohi890 F.3d 912, 917 (6th Cir. 2004) (providing
that on cross-motions for summary judgmentourt must “evaluate each motion on its own
merits”). For one, Jackson’s motion fails foeteame reason that PNC’s does. Although a plain
reading of paragraph 3 could support her position, she has not demonstrated that there is no other
proper reading of that paragta Indeed, Jackson offers nonstruction of the phrase “All
payments under paragraphs 1 and 2 shall be applied by Lender as follows: . .. Second, to any
taxes, special assessments, leasehold paymegteund rents, and firélood and other hazard
insurance premiums, as required.” She merely egqutiis language and leaves the interpretive
task to the Court. This does not saéfito carry her summary-judgment burden.

Further, even if this Court was inclinedfiod breach as a matter of law, Jackson has not
shown that all reasonable jesi would find that her allededamages were caused by PNC'’s
breach. Under Michigan law, “causation of damaigean essential element of any breach of
contract action.Miller-Davis Co. v. Ahrens Constr., In@95 Mich. 161, --- N.W.2d --- (2014);
see alscAlan Custom Homes, Inc. v. Krd256 Mich. App. 505, 512, 667 N.wW.2d 379, 383
(2003) (“The party asserting a breach of cacttrhas the burden of proving its damages with
reasonable certainty, and magcover only those damages ttat the direct, natural, and
proximate result of the breach.”§f. Hadley v. BaxendaJe9 Exch. 341, 156 Eng. Rep. 145

(1854) (“Where two parties have made a carttighich one of them has broken, the damages
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which the other party ought to receive in respgcsuch breach of contract should be such as
may fairly and reasonably be considered eithesing naturally, i.e., according to the usual
course of things, from such breach of contrsslf, or such as may reasonably be supposed to
have been in the contemplation of both partesthe time they made the contract, as the
probable result of the breach of it.”). Jaok's Complaint provides only the conclusory
statement that “PNC'’s action’s resulted inapproximately $900.00 increase in Ms. Jackson’s
monthly payments, which caused her default on a [$155,746.00 loan].” (Compl. | 27.)
Jackson’s motion for summary judgment and reply brief in support of that motion do not do any
better. In those briefdackson claims—withouttation to any evidence-hat “PNC'’s failure to
conf[o]rm to the contract requirements conttdzlito an escrow shortage that has caused Ms.
Jackson a financial hardship wh could result in her losinger home because of Defendant
PNC'’s actions.” (Pl.’s Mot. Summ. J. atdge alsd’l.’'s Reply at 1.)

Not only does Jackson fail to cite evidensupporting her claim that PNC’s breach
caused her default, some of the evidence sugtiest# was Jackson’s finaial situation, rather
than the actions of PNC, which led to her défalio be sure, Jackson testified that when her
payments increased to over $2,000 per montkn&w | couldn’t pay it.” (Jackson Dep. 67:18-
25.) She also testified that she attemptedh&ke further payments, but PNC would not apply
them because they were ndiéttotal of 2,000-and-some dolldr€lackson Dep. 62:7-9.) On the
other hand, Jackson acknowledged that justrbefer monthly payments increased to over
$2,000, she had retired from her job. (Jackson Dep4-8:10.) This resulted in her income
decreasing from about $3,200 per monthtiow $2,100 per month. (Jackson Dep. 8:11-10:13.)
Moreover, even if PNC had simpigquired Jackson to start pagithe correct amount of taxes

beginning in August 2010 (neveebiting Jackson’s escrow account for the delinquent taxes),
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Jackson’s monthly payment would still have increased to about $13K¥D€f.’s Mot. Ex. H at

12 (providing that monthly escrow payments necessary to cover fejExes and insurance
for August 2010 through July 20Mould be $485.33); Note at (tequiring monthly principal
and interest payments of $921.30).) Jackson fffased no evidence that she was financially
capable of making this lower, but required, paymé&no the contrary, Jackson explained that, at
some point she had sought a loan modificatrom PNC because “12 or 13 or 1600 [dollars]
was quite a bit,” and “if | could lower my paymt, it would be easier on me.” (Jackson Dep.
65:2-66:2.)

As noted, a plaintiff seeking summary judgmh on a claim for which she carries the
burden of persuasion at trial has the heavydéuorof producing evidencgo strong that any
reasonable jury would be cosrifed to find in her favorCalderone 799 F.2d at 259Cockrel
270 F.3d at 1056. Even if Jackson had estaldistéC’s breach of the Mortgage, Jackson has
not proffered evidence of causation sufficientctary that burden. Othe record before the
Court, a reasonable jury couldnd that Jackson defaulted onr hean because of her changed
financial situation rather thaANC’s delinquent payment of taxeésccordingly, Jackson is also

not entitled to summary judgmeoi her breach-of-contract clafm.

2 Although the foregoing suffices to resolte pending motions for summary judgment
on Jackson’s breach-of-contract claim, for thetipg’ benefit moving forward, the Court notes
that the Mortgage may simply be ambiguowgh regard to whib party was primarily
responsible for ensuring that édxes on the Property were properly paid. Paragraph 2 says that
Jackson had to “include in each monthly paymenta sum for . . . taxes and special assessment
levied or to be levied againgte Property,” but argisdy does not say thatackson had to ensure
that all taxes owed to the City of Detroit o tAroperty were paid in full and on time. Paragraph
3 says that PNC was to applgckson’s monthly payment to “any taxes” on the Property, “as
required,” but arguably does not stimat PNC had to ensure that txes owed to the City of
Detroit on the Property were paid in full awoa time. Thus, the Mortgage may simply be
ambiguous.SeeShay v. Aldrich 487 Mich. 648, 678, 790 N.W.2d 629, 646-47 (2010) (“A
contract is patently ambiguous only if, after tloeit has engaged in its judicial duties of giving
effect to the contract’'s languagegtbourt concludes that a termegually susceptible to more
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C. Breach of Fiduciary Duty

Jackson also maintains that PNC breach&dwiary duty it owed to her when it failed
to pay the 2008 and 2009 property taxes owed on Parcel 2 on SeePI(s Resp. to Def.’s
Mot. at 5-6; Pl.’s Mot. at 6-) PNC counters that, under Michigkav, “no fiduciary duty arises
out of the relationship betweeriemder and borrower.” (Def.’s Moat 19.) Indeed, PNC quotes
Kevelighan v. Trott & Trott, P.C.771 F. Supp. 2d 763, 779 (E.Dlich. 2010), as follows:
“[N]o fiduciary duties arise within the lendéorrower context.” (Def.’s Mot. at 18.)

This is not entirely accurat&evelighanin fact said, Generally no fiduciary duties arise

within the lender-borrower coext.” 771 F. Supp. 2d at79 (emphasis added). Indeed, under
Michigan law, outside of the set of relationshifisat automatically yield a fiduciary obligation”
(trustees to beneficiaries, guardians to wamttgrneys to clients, and doctors to patients)
“whether there exists a confidential relationshjjart from a well-definefiduciary category is a
guestion of fact.Fremont Reorganizing Corp. v. Dyk&ll F. Supp. 2d 1323, 1345 (E.D. Mich.
2011) (internal quotation marks and citation omitteajcord Fassihi v. Sommers, Schwartz,
Silver, Schwartz & Tyler, P.C107 Mich. App. 509, 515, 309 W.2d 645, 648 (1981). On
summary judgment then, the question is whether Jackson has produced enough evidence for a
reasonable jury to find that PNC waackson'’s fiduciary. The answer is no.

Fiduciaryrelationshipsgenerdly pertain “to ‘relationshipof inequality,” and situations

where one person may exercise dominion over anotdasdn J. Armstrong, D.D.S., P.C. v.

than a single meaning, or that two provisiondh&f same contract irrencilably conflict with
each other” (internal quotation marks and citations omittétdytlew v. City of Benton Harbor

No. 311897, 2014 WL 1778378, at *3 (Mich. Ct. App.Wh 2014) (“[W]hen a contract is
incomplete because it fails povide for a contingency, courts both at common law and under
the Restatement may supply constructive conditions‘gap fillers” to avoid failure for
indefiniteness.”). Each side ®dhus-far presumed that tlguage is unambiguous, however,
and so the Court sees no needffother analysis at this time.
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O’Hare, No. 308635, 2014 WL 1614474, at *10 (Mich. Ct. App. Apr. 22, 2044@; alsdn re
Woods Estate 374 Mich. 278, 283, 132 N.W.2d 35, 32965) (describing a fiduciary
relationship as one wheftehere is confidence reposed on aside, and the resulting superiority
and influence on the other.” (quoting 3 Pomerayuity Jurisprudenc& 956a (5th ed. 1941))).
Thus, “a fiduciary relationship usually arisesane of four situatins: (1) when one person
places trust in the faithful integrity of anothetio as a result gains sufeity or influence over
the first, (2) when one person assumes coranal responsibility over another, (3) when one
person has a duty to act for ovgiadvice to another on matterdlifey within the scope of the
relationship, or (4) when there asspecific relationship that hasditionally been recognized as
involving fiduciary duties, as wh a lawyer and a client aa stockbroker and a customer.”
London v. GlassfordNo. 306251, 2013 WL 85801, at *4 (Mich. Ct. App. Jan. 8, 2013) (drning
re Estate of Karmey68 Mich. 68, 75 n.2, 658 N.W.2d 796, 799 n.2 (2003)).

To be sure, Jackson didust PNC to pay her propertyxes. And, notably, PNC did so
for years without issue. There was also somguitg in the parties’ dationship regarding the
payment of taxes. The Mortgagequired Jackson to deposit furfds her taxes with PNC, and
PNC had control over the disbursement of thiosels. Further, the method that PNC used to
determine how much Jackson owed in taxes was opaque to Jackson. Nothing suggests that PNC
ever informed Jackson that, prior to June 2010, the amount it asked her to pay for taxes was
based solely on its inquiry of R&l 1's identification number.

On the other hand, Jackson had informatiorilalvie to her that redied the inequity in
the parties’ relationship and made it unreasonfdsldackson to blindly trust PNC to properly
pay her property taxes. The undisputed evidence shows that PNC regularly sent Jackson escrow

analyses that set forth how much PNC anti@fdaiaying the City of Detroit in taxeSdeDef.’s

21



Mot. Ex. H (2008, 2009, 2010 escrow analysddpjleed, immediately after PNC paid only
$32.28 for Jackson’s July 2008 property taxesCPptovided Jackson an escrow analysis
indicating that, going forward, PNC would be cotlag almost half as much for taxes on an
annual basis ($1,674.45 as opposed to $3,179.55).'"{Dvbt. Ex. H at 5.) And an escrow
analysis about six months later showed that PNC planned to pay even less: only $32.38 for July
2009 taxes and $34.80 for December 2009 taxes.'¢Dbt. Ex. H at 8.) Although Jackson
testified that she did not reviethe details of the escrow apsés and instead focused on her
total monthly payment (Jackson Dep. 81:10-83:3), upon receiving the February 2010 analysis,
Jackson marked the two projected tax payments of $33.68 and $&&8Def.’s Mot. Ex. H at
10-11.) When asked why she then becamecemed about the escrow projection, Jackson
testified, “Because | was saying ['is this dlley're paying?[] That's why. Now they said
payment from the escrow. And | said, [‘]Is tlaitthey’re paying[’]?”(Jackson Dep. 83:4-23.)

PNC also sent Jackson annual fakms. (Jackson Dep. at 19:21-20ske alsoDef.’s
Mot. Ex. AA, IRS Form 1098 for 2004, 2002006, 2007, 2008).) These forms, although
primarily conveying the amount of interest Jamkéiad paid on her mortgage, also provided the
amount that PNC disbursed for pesty taxes over the prior yeaSdeDef.’s Mot. Ex. AA.)
Jackson acknowledged using these forms tpge her income taxes. (Jackson Dep. 19:21-
20:4.) Yet the Form 1098 for 2007 indicatbat PNC disbursed $3,179.55 for property taxes
while the Form 1098 for 2008 indicates that@®Misbursed only $67.08 for property taxes.
(Def.’s Mot. Ex. AA at 4-5.) A very noticeable drop.

Jackson also received notices regarding dedinquent taxes directly from the Wayne

County Treasurer’s office. Although copies of themtices are not part of the record, PNC has

® The Real Estate Settlement ProceduresrAguired PNC to provide Jackson with an
escrow analysis on an annual bast®ed|, e.g.Def.’s Mot. Ex. H at 5.)
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produced a printout from the Treasurer's databadieating that notifications regarding parcel
identification number 27073755, the number for Parcel 2, were sent to Jackson in May and
August 2009, and in January and May 2010. (D&, Ex. Z.) Notably, Jackson has produced
no evidence indicating that PNCerweceived notices about Jaok’s delinquent taxes directly
from the City of Detroit or from the Wayne @aty Treasurer’s office. Thus, it was Jackson, not
PNC, who was in the best positito know about tax delinquencies.

Moreover, the broader view of Jackson’s #MIC’s relationship suggests that it was not
fiduciary in nature. As well stated by the courKiavelinghan

The trust required by the untigng mortgage agreemenits nothing more than is

inherent in most contracts. At the extmy stage of every contract, each party

must, to a certain extent, trust the otkercarry out his or her performance in

compliance with the contract and the laWe. the extent that any party breaches a

contract or violates th&aw during performance, ¢hother party may typically

attempt to recover in a diaction for the alleged breach or violation, as plaintiffs

are doing here. This does not mean tnagry contract givesise to fiduciary

duties amongst the parties.

While the mortgage agreements in thisecprovide defendants some discretion in

exercising their rights, thego not require that plaiifiis rely on defendants’

judgment or advice in making their own decisions.
Kevelighan 771 F. Supp. 2d at 779. “On thdaets,” the court concluded, “there is no reason to
stray from the general rule that no fiduciatyties arise in the lender-borrower context and
plaintiffs[’] fiduciary duty claims are dismissedld.

So too here. The recorddicates that Jackson was mwiformed about how much PNC
was paying for taxes on the Property. Nor was she uninformed that taxes on Parcel 2 were

delinquent. Moreover, the partidsoader relationship wasot fiduciary in nature. In all, PNC is

entitled to summary judgment on Jaok's breach-of-fiduciary duty claim.
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D. Fraud

Jackson’s fraud claim is more readily disposédlackson asserts that, via the Mortgage,
PNC represented to her “that ibuld account for and pay for certdtscrow Items” and that she
relied on “PNC'’s representations to account for payl . . . those Escrow Items.” (Pl.’s Resp. to
Def.’s Mot. at 6;accord Pl.’s Mot. at 7-8.) According to Jackson, her reliance on “PNC'’s
representation [has] resulted in a financial hapdsthich could result in her losing her home.”
(Pl.’s Mot. at 8.) Jackson relies &aton Corp. v. Easton Associates, Ji28 F.2d 285 (6th Cir.
1984), in support of her fraud claim. (RIResp. to Def.’s Mot. at 6.)

But Eaton sets forth elements of a fraud claim that Jackson has no evideri€atai.
says that “[tjo sustain an action for commow feaud under Michigan {&” Jackson must show,
among other things, that “there was a matemgresentation by [PNC] that was false” and,
significantly, that PNC “kne that it was false whefit] made it or madat recklessly without
any knowledge of its truth and as a pesitassertion.” 728 F.2d at 292 (cititipited States v.
Cripps, 460 F. Supp. 969, 975 (E.D. Mich. 1978)ichael v. Jones333 Mich. 476, 479, 53
N.W.2d 342 (1952)Mcintyre v. Lyon325 Mich. 167, 170, 37 N.W.2d 903 (1949); 12 Michigan
Law and Practice, Frauds 8 1, at 390). Hgmanting Jackson that, in the Mortgage, PNC
represented that it would pait af her property taxes “as reqgad,” nothing suggests that PNC
or its predecessors in interest made that comarit recklessly or knowing that it was false. In
hindsight, it turns out that PN@id not pay all of Jackson’s prajpe taxes on time. But, without
more, that fact does not permit a reasonable turpfer that PNC (or its predecessors) lacked
the commitment to do so from the get go.

Jackson’s fraud claim therefore fails as a matter of law.
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E. Unjust Enrichment

Jackson’s unjust enrichment theory is also faulty. She asserts that she “has been a loyal
customer of Defendant for a number of yeargimmher mortgage in a timely manner.” (Pl.’s
Mot. at 8.) “However,” says Jackson, PNCildd to pay [my] property taxes for 2008 and 2009
in a timely manner but continued to collect [my] mortgage paymeds)” (

Assuming without deciding thdackson can bring an unjustiehment claim despite the
existence of the parties’ contractual relatltipsas established by the Note and Mortgdm#,
see Martin v. E. Lansing Sch. Dist193 Mich. App. 166, 178, 483 N.W.2d 656, 661 (1992),
Jackson has not shown that PNC has been unjastighed. “[IJn order to establish a claim of
unjust enrichment, [Jackson] mud¢monstrate: (1) the receipt a benefit by the other party
from the complaining party and (2) an inequitguking to the complaining party because of the
retention of the benefit by the other parti{draus v. Bank of New York MelloBOO Mich. App.

9, 23, 831 N.W.2d 897, 906 (2012). Jackson has produced any édence that PNC
inequitably retained any of her payments. Jaokis correct that PNC did not pay the property
taxes on Parcel 2 in 2008 and 2009 yet acceptedhbethly payments during those years. But
Jackson overlooks the fact that her monthlyments were reduced commensurate with the
amount of property taxes that PNIC fact paid to the City oDetroit. As for PNC’s eventual
payment of the 2008 and 2009 property taxes,ttatid not unjustly ench PNC. There is no
dispute that the amount PNC del to Jackson’s escrow accouves the amount it paid to the
City of Detroit (less the tax palty for the delinquent 2009 taxeshich PNC paid from its own

pocket).
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In short, the proper unjust-enrichmemiquiry does not turn omvhether PNC’s late
payments damaged Jackson. It turns on whé®h&E received an undue benefit from Jackson.
Because Jackson has no evidence of that, her unjust enrichenentails as a matter of law.

F. Accounting

Jackson also brings a claifor accounting. (Compl. 11 54-5%he says that there is a
controversy over “the correct amowftmoney that is actually aad by Plaintiffto Defendant.”
(Compl. 1 55.) She wants th@@t to order PNC to make its boaksd records available so that
a “certified public accountant and/or similarlyaljfied representative [can] audit the books and
records.” (Compl. 1 58.)

This claim fails as a matter tdw. PNC is not seeking gsmqmoney from Jackson, and her
Complaint fails to plead any other reason rieeding to know how nuln she owes PNCSge
Def.’s Mot. at 25.) Further, Jackson seems to have abandoned this claim: she has not moved for
summary judgment on it (while moving on all atleéaims), and she has not responded to PNC’s
argument that it is entitled to summary judgrhon her accounting claim. Finally, Jackson has
not shown that she cannot obtain the infororatshe seeks via ordinary discovery to@se
Boyd v. Nelson Credit Centers, Int32 Mich. App. 774, 779, 348 N.W.2d 25, 27 (1984) (“An
accounting is unnecessary where discovery is seffidio determine the amounts at issue.”). As
such, PNC is entitled to judgment as a maifdaw on Jackson’s demand for accounting.

[Il. CONCLUSION AND ORDER

In sum, PNC has asserted that the Mortgatiéeast insofar as it pertains to Jackson’s
escrow payments and PNC’s duty to disburse those payments, is unambiguous. But PNC has not
demonstrated that a plain-language approachedvibrtgage shows, as a matter of law, that it

did not have an obligation to ypall of the taxes on the Propexy time. Accordingly, PNC has
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not adequately demonstrated that Jackson’s brefacbntract claim fails as a matter of law. On

the other hand, Jackson has not shown that,raatir of law, the Mogage required PNC to

pay all of her property taxes on time. Moreovackson has not shown that all reasonable juries
would find that PNC’s failure tpay the taxes on time caused hefadi. Thus, neither party is
entitled to summary judgment on Jackson’s breach-of-contract claim. As for Jackson’s other
claims, for the reasons stated, they fail as a matter of law.

Accordingly, the Court DENIES Jacksorvotion for Summary Judgment (Dkt. 17) and
GRANTS IN PART PNC’s Motion for Summaryudgment (Dkt. 16). PNC is entitled to
judgment in its favor as a matter of law on Couhtdll, 1V, and V of the Complaint. The sole
remaining claim in this case is Counfackson’s breach-of-contract claim.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: June 30, 2014

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtic means or U.S. Mail on June 30, 2014.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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