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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TOM E. FARNSWORTH and
PAMELA J. FARNSWORTH,

Plaintiffs,
CaseNo. 13-11283
HON.GERSHWINA. DRAIN

VS.

NATIONSTAR MORTGAGE LLC,
UNKNOWN TRUSTEE, as the trustee of the
asset-backed security in which the loan at
issue was poolednd UNKNOWN TRUST,

the asset-backed security in which the loan at
issue was pooled,

Defendants.

/

ORDER GRANTING DEFENDANT'SMOTION TO DISMISS [#8]

INTRODUCTION

Presently before the Court is Defendants’ Motion to Dismiss filed on April 19, 2013.
Rather than respond, Plaintiffs’queested that the cabe remanded to stateurt and requested
a stay of proceedings. Both requests wereedenPlaintiffs filed a Response on July 12, 2013.
Defendants filed a Reply on July 26, 2013. Upon review the Court concludes that oral argument
will not aid in the resolution of this matter, §te pending Motions are resolved on the briefs.

SeeE.D. Mich. L.R. 7.1(f)(2). For the reasolisted below, Defendants’ Motion is GRANTED.
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1. PROCEDURAL AND FACTUAL HISTORY

Plaintiffs filed the instant action in ¢hWayne County Circuit Court on February 20,
2013. While the action was pending in the Wagwmunty Circuit Court, Plaintiffs filed a
Motion for Preliminary Injunction te@estrain and enjoin the expation of the redemption period,
including an injunction against the eviction of Btéfs and/or the conveyance or other transfer
of the Property to any ifu-party, pending a trial on the merité&\ hearing was set for March 1,
2013. The court entered an order extending the redemption period to April 5, 2013 which will
expire on its own terms absemjunctive relief from this Court. The Order was entered on
March 22, 2013. Defendants removed this actiothi® Court on the sam#ay pursuant to 28
U.S.C. § 1446(a) and 28.S.C. § 1332(a).

In their Complaint, Plaintiffs allege @ on June 26, 2006, a mortgage was executed
between Plaintiffs and Centrex Home Equity Company, LLC to secure real property located in
Wyandotte, Michigan. The mortgage was reea on July 12, 2006. Centrex subsequently
changed its name to Nationstar. Plaintiff§fened financial hardship when Plaintiff, Tom
Farnsworth, lost his job. Plaintiffs thereaftemtacted Nationstar and requested assistance with
their mortgage payments.

Nationstar sent Plaintiffs correspondence dating that Plaintiffavere pre-approved or
eligible for a loan modification. Plaintiffs gatieer and sent documentgyjtested by Nationstar.
Plaintiffs claim that Nationstar put them dligh “Paperwork Hell” by repeatedly requesting
additional and/or different documentation. Ewetly Plaintiffs received correspondence which
included a loan modification agreement. Thigeleindicated that Nationstar could not process

Plaintiffs’ modification unless Plaintiffs returned a sigheand notarized apy of the loan
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modification agreement and made a qualifyingrpent of $1,100.00 to Nationstar. Plaintiffs
claim that they signed the agreement and #ent$1,100.00 qualifying payent to Nationstar.
Thereafter, Nationstar sent another letter emafpa copy of a loan modification agreement, as
well as requiring payment of $1,100.00. Piéis again signed the agreement and sent
$1,100.00 to Nationstar. Plaintiffs’ Complaint faiits allege the dates that Nationstar sent the
purported letters, nor dodi allege the date that Plaintifisturned the signed loan modification
agreements along with the $2,200.00.

On July 17, 2012, Plaintiffs received yet another letter eimgoa proposed loan
modification agreement. The July 17, 2012 espondence indicated thidationstar could not
process the modification unlessafitiffs made a “qualifyingpayment” of $1,449.36. Plaintiffs
did not sign the modification agreement nemit the requested $1,449.36 to Nationstar.

Further, Plaintiffs claim that they requested a meeting pursuanicta. MompP. LAWS 8§
600.3205a, however they were never provided \aittneeting. Plaintiffs’ Complaint fails to
allege the date upon which Plaffithade this request. Plaintifisssert that thegualify for a
traditional or in-house modification. Notwithatding, Nationstar deniedPlaintiffs a loan
modification.

A sheriff's sale was conducted on Aug®§, 2012. Nationstar purchased the subject
property for $144,771.90. Plaintiffs raise the follogiclaims in their Complaint: Breach of
Contract, Count I; DeclaratoriRelief that the Foreclosur®iolates Mich. Comp. Laws 8
600.3204(1) & (3), Count Il; Declamaty Relief that the ForecloseiViolates Mich. Comp. Laws
§ 600.3205a and § 600.3205c and § 600.3204(4), Count III; Intentional Fraud, Count IV;

Constructive Fraud, Count V; Negligence agaidationstar, Count VI; Tious Interference
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with Contractual Relations aget the Trustee of the ABS,0Gnt VII; and Civil Conspiracy,

Count VIII. On July 12, 2013, Plaintiffs voluntaritismissed Counts Il, VI, N, and VIII.

1. LAW AND ANALYSIS

1. Standard of Review

Federal Rule of Civil Procedure 12(b)(6) alothe court to make an assessment as to
whether the plaintiff has stated a ataupon which relief may be grante&eeFeD. R. Civ. P.
12(b)(6). “Federal Rule of @il Procedure 8(a)(2) requires orly short and plain statement of
the claim showing that the pleader is entitled teféin order to ‘give the defendant fair notice
of what the ... claim is and thlgrounds upon which it rests.”Bell Atlantic Corp. v. Twombly
550 U.S. 544, 555 (2007) (citim@onley v. Gibson355 U.S. 41, 47 (1957). Even though the
complaint need not contain “detailed” factuliégations, its “factual allegations must be enough
to raise a right to relief above the speculativel®n the assumption thdt af the allegations in
the complaint are true.’Ass’n of Cleveland Fire Bhters v. City of Cleveland02 F.3d 545,
548 (6th Cir. 2007) (quotinBell Atlantic 550 U.S. at 555).

The court must construe the complaint imdiaof the plaintiff, accept the allegations of
the complaint as true, and determine whethainpff's factual allegations present plausible
claims. To survive a Rule 12(b)(6otion to dismiss, plaintiff pleading for relief must provide
“more than labels and conclusions, and a formuksg@tation of the elemés of a cause of action
will not do.” Id. (citations and quotations omitted). “[T]tenet that a court must accept as true
all of the allegations contained in a comptaginapplicable to legal conclusionsAshcroft v.

Igbal, 556 U.S. 662, 668 (2009). “Ndoes a complaint suffice if ifenders ‘naked assertion[s]’
4



devoid of ‘further factual enhancement.Td. “[A] complaint must contain sufficient factual
matter, accepted as true, tdate a claim to relief that iplausible on its face.” Id. The
plausibility standard requireSmore than a sheer possibilitthat a defendant has acted
unlawfully.” 1d. “[W]here the well-pleaded facts do nmtrmit the court to infer more than the
mere possibility of misconduct, the complainshaleged-but it has ndghow[n]'— ‘that the
pleader is entitled to relief.”Id.

2. Expiration of Redemption Period

Defendants argue that Plaintiffs’ claims argject to dismissal because the redemption
period has expired and dnhtiffs have failed to demonstie a clear showing of fraud or
irregularity in the foreclosure process suffigieio justify setting aside the Sheriff's sale.
Defendants rely on the Michigan Couof Appeals’ unpublished decision i@verton v.
Mortgage Electronic Registration Syster®. 07-725429, 2009 WL 1507342 (Mich. App. May
28, 2009). IOverton the court held that once the redemption period following a foreclosure of
a parcel of real property has expired, the form&ner’s rights in and title to the property are
extinguished.See Overton2009 WL 1507342, at *1. “The law in Michigan does not allow an
equitable extension of the periodredeem from a statutory foresure sale in connection with a

mortgage foreclosed by advertisemh and posting of notice in tladsence of a clear showing of

fraud, or irregularity.” Id. (emphasis added) (citin§chulthies v. Barrgnl6 Mich. App. 246,

247-248 (1969)).
Relying onOverton Defendants argue that Plaintifi® longer have staling to assert
their claims in the Complaint because they hage &l rights in and title to the property. The

Sheriff's sale occurred on August 30, 2012, tkthes redemption period expired on March 2,
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2013. Plaintiffs counter #t Defendants’ reliance ddvertonis misplaced because the decision
in Overtonis not based on standing?laintiffs rely onLangley v. Chase Home Finance, LLC
No. 1-10-cv-604, 2011 U.S. Dist. LEXIS 32845;&t9, n. 2 (W.D. Mich. Mar. 28, 2011). The
court in Langley stated thaOvertondoes not stand for the proposition that homeowners are
divested of standing once the redemption period has ended.

A similar decision was reached iamie v. Fed. Home Loan Mortg. CorfiNo. 11-cv-
156, 2012 U.S. Dist. LEXIS 70091, at *9. llamie the court held thahe defendant-purchaser,
Federal Home Mortgage Corporatiaras not entitled to dismissal based on a lack of standing.
Lamig 2012 U.S. Dist. LEXIS 70091, at *9-10. Thamie court concluded that “the standing
discussion irOvertonthat many defendants raise is a biaatd herring, and & courts should
view Overtonas a merits decision and not a standing decisidarhie 2012 U.S. Dist. LEXIS
70091, at *9 (quoting.angley v. Chase Home Fin., LLNo. 10-cv-604, 2011 U.S. Dist. LEXIS
32845, at *2 (W.D. Mich. Mar. 28, 2011)). Thamiecourt ultimately found that the plaintiff
failed to demonstrate any fraud ioregularity in the foreclosurprocess, thus there was no basis
for setting aside the foreclosure salemie 2012 U.S. Dist. LEXIS 70091, at *10-14.

While Plaintiffs may be correct that Deftants are not entitled to dismissal based on
lack of standing, Plaintiffs mustill demonstrate that their inka foreclosure ad other claims
have merit. Here, Plaintiffs fail to alleg@ayairregularity or fraud sufficient to justify setting
aside the Sheriff’s sale.

Plaintiffs state that Defendants’ breachesoah modification agreements and violations
of MicH. Comp. LAws § 600.3205c are sufficiently pleadragularities, while Defendants

misrepresentations about escrow funds for Bfsnrepresents fraud.Defendants are correct
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that the allegations of irregularity and fraud sheelate to the foreclosure process itsebee,
e.g, Stein v. U.S. Bancoy@No. 10-cv-14026, 2011 WL 740537, & (E.D. Mich. Feb. 24,
2011) (“[T]he fraud, accident, or mistake muskate to the foreclosure proceeding itself.”).
Additionally, Defendants are also casteonly the alleged violation of MH. ComP. LAWS §
600.3205c is about the foreclosure process. Negwtgaregarding loan adification are simply
not part of the foreclosure pregs and Plaintiffs did not malkany allegations regarding an
escrow agreement in their Complaint and maynot. Thus, the only inghce of irregularity
properly considered by the Court is whether Defendants violatexH.MComMP. LAWS §
600.3205c.

Therecorddemonstratethere was no violation of MH. Comp. LAwS 8§ 600.3205c. The
specific allegations are that Defendants’ failed to “provide Pttaniith the proper calculations
made to determine their eligibility for modificati . . . .” Compl. § 76 Defendants contend that
Plaintiffs failed to request a 3205b meeting withéhdays as required by Section 3205c, so there
was no violation. In their Complaint, Plaintiif&aim that they had requested a meeting, but fail
to specify when it was requested or providg ather factual allegatiorebout the requestd. at
1 35. Defendants, however, offer an Affidawit Compliance that states Plaintiffs never
requested a meeting. Defs.” Mot. to Dismiss Bxat 10. In the face of Defendants’ affidavit,
Plaintiffs’ conclusory statement dearly insufficient. Since Plaintiffs failed to raise any other
allegations of irregularities or fraud regarding the foreclosure process, Plaintiffs’ remaining

claims must be dismissed.



V. CONCLUSION

For the reasons stated, Defendantstidoto Dismiss [#8] is GRANTED.

SOORDERED.

Dated: July 31, 2013
S/Gershwin A. Drain

GERSHWINA. DRAIN
WNITED STATESDISTRICT JUDGE

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
July 31, 2013, by electronic and/or ordinary mail.

S/Tanya Bankston
Deputy Clerk




