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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

|IAN STEWART, ET AL.,
Plaintiffs, Case No. 13-11316
V. SENIOR UNITED STATES DISTRICT JUDGE
ARTHURJ. TARNOW
FEDERAL NATIONAL MORTGAGE

ASSOCIATION ET AL. MAGISTRATE JUDGE LAURIE J.MICHELSON

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT
FEDERAL NATIONAL MORTGAGE ASSOCIATION AND DEFENDANTS
NATIONSTARS’ MOTION TO DISMISS [14] AND GRANTING
DEFENDANT FEDERAL HOUSING FINANCE AGENCY’S MOTION TO
DISMISS [17] IN ITS ENTIRETY
Before the Court are Defendants FedleNational Mortgage Association
(Fannie Mae), Nationstar Mortgage LLREMIC Pass-Through Certificates Trust
2007-B1, and Nationstar Home Equity LoBmust 2006-B’s Motion to Dismiss [14]
and Defendant Feddrdousing Finance Agency’s (FHFA) Motion to Dismiss [17].
For the reasons that follow, Defemtisi Motion to Dismiss [14] iGRANTED in part

anc DENIED in partanc the Federe Housin¢ Financt Agency’s Motion to Dismiss

[17] is GRANTED in its entirety.
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FACTUAL BACKGROUND

This case concerns a $299,250.00 gexge on a property commonly known as
30092 Mayfair Drive, Farmington Hills, Michigan 48331 (“the Property”).

On June 10, 2005, Plaintiffs grantadmortgage to MERS, secured by the
Property. The mortgage was recoraedAugust 9, 2005 in Oakland County. On
October 17, 2011, Plaintiffs sent Natstar Mortgage a tier entitled “Qualified
Written Request.” MERS subsequenthgsigned the mortgage to Defendant
Nationstar Mortgage on June 18, 2012abgignment was recorded on July 12, 2012.
Plaintiffs defaulted and didot cure that default. Aa result, Nationstar Mortgage
commenced foreclosure proceedings under MCL § 600.8264q.

Plaintiffs’ October 2011 letterequested that they be considered for a loan
modification and demanded imfoation regarding secuitation and the true owner
of the loan. Nationstar Mortgage resyled in November 2011, sending Plaintiffs
documentation regarding the origination and servicing of the loan.

On February 9, 2012 Plaintiffs faxedaher letter to Nationstar Morgage. On
March 12, 2012, Nationstar Mortgagesponded and enclosed documentation
regarding the originatornvestor, and service of the loan and a detailed payment
history.

Plaintiffs subsequently defaulted dhe loan. Nationstar sent notice to

Plaintiffs pursuantto MCL 8§ 600.3205a (Eolosure of Mortgages by Advertisement,
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Notice to Buyer). Plaintiffs request a meeting pursuant to MCL 8§ 600.3205a.
Nationstar sent Plaintiffs a package tangdete in order to schedule a meeting.
Plaintiffs never returned the packageaovided the required damentation. After

60 days passed, Nationstar published a Notice of Foreclosure for four consecutive
weeks in the Oakland County Legal Nevegjinning February 22013. Nationstar
posted a Notice of Foreclosure on the Property on March 2, 2013.

Plaintiffs’ Complaint [1] was filed oMarcl 25, 2C13. The mortgage was
foreclosed and the Sheriff's sale wasdhen April 9, 2013. Nationstar Mortgage
purchased the Property for $202,243.7 1e $ix-month statutory redemption period
expired October 9, 2013.

LEGAL STANDARD

Defendants move to dismiss Plaintif@omplaint [1] under Federal Rule of
Civil Procedure 12(b)(6). To survivenaotion to dismiss under Rule 12(b)(6) for
failure to state a claim, tttwmplaint must contain, “dsrt and plain statement of the
claim showing that the pleadisrentitled to relief” in ader to provide fair notice to
the defendant of what the claim is and the grounds upon which it rests. The Court
must construe the complaint in the lighbst favorable to plaintiff and draw all
reasonable inferences in plaintiff's favoOhio Police & Fire Pension Fund v.
Standard & Poor’s Fin. Servs. LL,Z00 F.3d 829, 835 (6@ir. 2012). The complaint

must plead factual content tladliows the court to drawraasonable inference that the
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defendant is liable fahe misconduct allegedAshcroft v. Igbal556 U.S. 662, 678
(2009).

ANALYSIS
I. Defendants Fannie Mae and Nationstar’'s Motion to Dismiss [14]

Defendant Nationstar Mortgage is the segvof Plaintiffs’ loan and mortgagee
of record. Nationstar Mortgage foreclosed the Property by advertisement.

Count I Lack of Standing to Foreclose and Count Il Quiet Title

Defendants argue that Count | a@dunt Il should be dismissed because
Michigan does not recognize claims fecaritization and Nabinstar Mortgage had
standing to foreclose Plaintiff's loabecause it was the mortgagee of record.
Defendants also argue that Plaintiffs carstate a claim for quiet title because they
are barred due to their own unclean hands.

In their Response [24], Plaintiffs’ argtieat Michigan does recognize a claim
for improper securitization and as a resflthe failed securitization in this case,
Defendants did not have standing to foreclose on the Property.

Securitization-based challenges to foosclre have been consistently rejected
by the Courts.See e.g. Smith v. Lottt Loan Servicing, L.PNo. 12-1684, 2013 WL
888452 (6th Cir. March 13, 2013%tafford v. MERSNo. 12-10987, 2012 WL

1564701 at *4 (E.D. Mich. May 2, 2012) (Cohn), To the extent that plaintiff is
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attempting to assert a claim based upon leged securitization of the loan, such a
claim fails.”).

Additionally, there is no legal support for Plaintiffs’ argument that the note
holder must be the foreclogj party under Michigan lawSee Residential Funding
v. Saurman 805 N.W.2d 183 (Mich. 2011). Under Michigan law, a party may
foreclose if it is the owner of the indkedness, an owner of interest in the
indebtedness (including the mortgagee of réjzoor the serviceof the mortgage.
MCL § 600.3204(1)(d).

In order to prevail on a quiet title claim, Plaintiffs must prove their title is
superior to the title claims of all othemrpens with an interest in the properBeulah
Hoagland Appleton Qualified Pers. Residedrust v. Emmet Cnty. Rd. Comy600
N.W.2d 698, 700 (Mich Ct. App. 1999). @hdocumentary evidence in this case
refutes any assertion that Plaintiffs havsuperior claim to title of the Property over
Defendants.

Consequently, Defendants’ Motion to Dismiss [144RANTED as to Counts
I and II.

Count Il Breach of Covenant of Good Faith and Fair Dealing

Defendants argue that Count Il shouldlmmissed because Michigan does not
recognize claims for the breach of a covemmdgbod faith and fair dealing. Plaintiff

attempts to argue that Michigan recognizes¢bvenant when thentract leaves the
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manner of performance to a party’s discretion cifdsggo Motors, Inc. v. General
Motors Corp, No. 257675 (Mich. Ct. App. 2006) 2006 WL 2312182. In fact,
Michigan does not recognize a common lawsesaff action for breach of the implied
covenant of good faitand fair dealingFondale v. Waste Management of Michigan,
Inc., 718 N.W.2d 827, 841 (Mich. Ct. App. 200@ero Motorss not on-point in this
case because Plaintiffs had no discretion toemy their loan gzart of performance
of the contract. Consequently, Defiants’ Motion to Dismiss [14] SRANTED as
to Count ll.
Violations of RESPA: Count IV § 2605(e) and Count VIII § 2605(e)
Defendants argue that Couktand Count VIII Plaintiffs cannot state a claim
under the Real Estate Settlement Procedures Act (RESPA). Detfeadzue that the
correspondence Plaintiffs sent does raistitute a qualifiedvritten request under
RESPA, additionally Nationstar properly pesided, and Plaintifffailed to allege
damages resulting from any violation of RESPPaintiffs dispute each of these three
assertions.
Plaintiff's letter constituted a qualified written request under RESPA. The
statute states:
(B) Qualified written request
For purposes of this subsection, aldiga written requesshall be a written
correspondence, other than notice on a payment coupon or other payment
medium supplied by the servicer, that--

(i) includes, or otherwise enables #ervicer to identify, the name and
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account of the borrower; and
(i) includes a statement of the reasomgtie belief of the borrower, to the
extent applicable, that the accounnigrror or provides sufficient detail to
the servicer regarding other information sought by the borrower.
12 U.S.C.A. 8§ 2605(e)(1)(B). Plaintiff$¢tter included the statutorily required
information to constitute a Qualified Written Request.

Plaintiffs claim that Nationstar violatl RESPA because Nationstar reported to
consumer reporting agencies that Plaintifése overdue on mortgage payments after
Plaintiffs had sent qualified written recgie to Nationstar. Title 12 U.S.C. 8
2605(e)(3) states:

(3) Protection of credit rating

During the 60-day period beginnig the date of the servicer's

receipt from any borrower of a qualified written request relating

to a dispute regarding the borrower's payments, a servicer may not

provide information regardingny overdue payent, owed by

such borrower and relating to such period or qualified written

request, to any consumer reporting agency
Plaintiffs have pleaded sufficient fadis allege Nationstar violated 12 U.S.C. §
2605(e)(3). Therefore, DefendanMmotion to Dismiss [14] IDENIED as to Count
V.

Plaintiffs allege that in responsett@eir qualified written request, Defendants
only sent copies of the mortgage, note,amchcomplete loan transaction history and
failed to address the material concerns of their qualified written request. Title 12

U.S.C.A. § 2605(e)(2) states:
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(2) Action with respect to inquiry

Not later than 30 days (excludinggld public holidays, Saturdays, and
Sundays) after the receipt fronmyaborrower of any qualified written
request under paragraph &hd, if applicable, befe taking any action with
respect to the inquiry of the borrower, the servicer shall--

(A) make appropriate correctiona the account of the borrower,
including the crediting of any late afges or penalties, and transmit to
the borrower a written notification of such correction (which shall
include the name and telephone tiem of a representative of the
servicer who can provide assistance to the borrower);

(B) after conducting an investigati, provide the borrower with a
written explanation or clarification that includes--

(i) to the extent applicable, a statent of the reasons for which the
servicer believes the account of bmrower is correct as determined
by the servicer; and

(i) the name and tephone number of andividual employed by, or
the office or department of, thergieer who can provide assistance
to the borrower; or

(C) after conducting an investigat, provide the borrower with a
written explanation or clarification that includes-

(i) information requested by the lvower or an explanation of why
the information requested is undahle or cannot be obtained by the
servicer; and
(if) the name and telephone numbéan individual employed by, or
the office or department of, therseer who can provide assistance
to the borrower.
Plaintiffs have pleaded sufficient fadis allege Nationstar violated 12 U.S.C. §
2605(e)(2). Therefore, Defendahiotion to Dismiss [14] IDENIED as to Count

VIII.
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Count V Violation of the Freedom of Information Act (FOIA)

In Counts V of their Complaint [1], Plaiffs state a claim under FOIA against
Fannie Mae. Defendants argue that CMstiould be dismissed because Fannie Mae
IS not an agency subject to the FOI their Response [24], Plaintiffs’ argue that
Defendant Fannie Mae under conservditirsby the FedetaHousing Finance
Authority is subject to the FOIA.

Fannie Mae is not subject to the FOlAudicial Watch, Inc. v. Fed. Housing
Fin. Agency646 F.3d 924926 (D.C. Cir. 2011xee also Herron v. Fannie Ma&b7
F.Supp.2d 87, 95 (D.D.C. 2012) (“Fannie Meas not converted into a government
entity when it was placed into conservatgpsimstead, FHFA stepped into the shoes
of Fannie Mae. FHFA as conservator for Fannie Mae is not a government actor.”).
Therefore, Defendants’ Motion to Dismiss [14[3RANTED as to Count V.

Violations of TILA: Count VI § 1641(f)(2) and Count VII § 1641(g)

In Counts VI and VII of their Complaiit], Plaintiffs state claims under TILA
against Fannie Mae. Defendants argue@uaints VI and VIl are too vague and must
be dismissed.

Title 15 U.S.C. § 1641(f)(2) states:

(2) Servicer not treated as ownerlmsis of assignment for administrative
convenience

A servicer of a consumer obligation arising from a consumer credit
transaction shall not hesated as the owner of the obligation for purposes
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of this section on the basis of assignment of the obligation from the
creditor or another assignee to thevsmr solely for the administrative
convenience of the servicer in semgthe obligation. Upon written request
by the obligor, the servicer shall prdeithe obligor, to the best knowledge
of the servicer, with the name, adds, and telephone nber of the owner
of the obligation or the master servicer of the obligation.

Plaintiff has asserted that Defendantsaiged their written requests regarding the
owner of their debt. Therefore, Plafhthas pleaded sufficient facts to survive a
motion to dismiss that Count VI.

Title 15 U.S.C. § 1641(9g) states:

(g) Notice of new creditor

(1) In general
In addition to other disclosuresgred by this subchapter, not later
than 30 days after ¢hdate on which a mortgage loan is sold or
otherwise transferred or assignedtthird party, the creditor that is
the new owner or assignee of the debt shall notify the borrower in
writing of such transfer, including--
(A) the identity, address, tgdeone number of the new creditor;
(B) the date of transfer;
(C) how to reach an agent or pahaving authority to act on behalf
of the new creditor;
(D) the location of the place where transfer of ownership of the debt
Is recorded; and
(E) any other relevant informian regarding the new creditor.

(2) Definition

As used in this subsection,ethterm “mortgage loan” means any
consumer credit transaction that is secured by the principal dwelling of
a consumer.

Discovering the exact location of a secartl mortgage is an expensive and arduous

task that Plaintiffs could not reasonablyrqaete before filing a complaint. If need
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be, once Plaintiffs have the necessaryrmiation after discoveryhey can amend the
Complaint [1] to successfullplead TILA violations. Plaintiffs have pleaded
sufficient facts for their TILA claims suive Defendants’ Motion to Dismiss [14].
Therefore, Defendants’ Motion to Dismiss [14PENIED as to Counts VI and VII.
II. Defendant Federal Housing FinanceAgency’s Motion to Dismiss [17]

Defendant Federal Housing Finance Age(FHFA) moves pursuant to Federal
Rule of Civil Procedure 12(b)(6) to dismiss Counts Ill and V.

Count Il Breach of Covenant of Good Faith and Fair Dealing

Michigan does not recognize a commow [zause of action for breach of the
implied covenant of good ith and fair dealing. See supra, Fondale v. Waste
Management of Michigan, Inc271 Mich. App. 11, 35 (Mich. Ct. App. 2006).
Consequently, FHFA’s Motion to Dismiss [17] GRANTED as to Count Ill.

Count V Violation of FOIA

FHFA argues that Plaintiffs’ FOIA alm against them must be dismissed
because Plaintiffs have failéo exhaust their administrative remedies. Plaintiffs do
not allege any specific facts to supporeithallegation that they exhausted their
administrative remedies. ConsequentyHFA’'s Motion to Dismiss [17] is

GRANTED as to Count V.
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CONCLUSION

Accordingly,

IT IS ORDERED thatDefendants’ Motion to Dismiss [14] GRANTED as
to Counts I-lll, and V.

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss [14] is
DENIED as to Counts IV, VI, VII, and VIII.

IT IS FURTHER ORDERED that Defendant Federal Housing Finance
Agency’s Motion to Dismiss [17] IGRANTED in its entirety

IT IS FURTHER ORDERED that DefendanFedere Housin¢ Finence

Agencyis DISMISSED from this case.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: March 25, 2014 Senior United States District Judge
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