Perez v. Social Security, Commissioner of Doc. 13

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
JULIA PEREZ, CaseNo. 13-11465
Plaintiff, SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
V.

COMMISSIONER OFSOCIAL SECURITY,

Defendant.

ORDER GRANTING IN PART AND DE NYING IN PART PLAINTIFF'S
MOTION FOR SUMMARY JUDG MENT [9] AND DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT [10]

Before the Court are Plaintiff's Mion for Summary Judgment [9], and
Defendant’s Motion for Summary Judgment [10].

Plaintiff seeks reversal of the Conssioner of Social Security’s decision
and award of benefits, or in the altative, remand for further proceedings.

For the reasons stated below, PldiistiMotion for Summary Judgment [9]

iIs GRANTED IN PART and DENIED INPART, and Defendant’'s Motion for

Summary Judgment [10] is DENIED.
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l. Procedural Background
On December 2, 2010, Plaintiff filed for Disability and Disability Insurance
Benefits under Title Il of the Social SettyrAct. She asserted that she became
unable to work on April 19, 2010. The Gal Security Administration denied
Plaintiff's application on February 2011. Plaintiff then requested an
administrative hearing, and on Noveanldi4, 2011, she testified before
Administrative Law Judge (ALJ) Tammihames. In a December 8, 2011
decision, the ALJ found that Plaintiff was not disabled within the meaning of §
216(i) and § 223(d) of the Social Security Athhe ALJ’s decision became the
final decision when the Appeals Councihded Plaintiff's request for review.
Plaintiff filed this suit challenging the d&l of her application for benefits on
April 1, 2013.
Il. Factual Background
On August 12, 2009, Plaintiff experienced an injury to her right elbow upon
lifting a heavy casting as a bench grindeSaginaw Gray Iron Foundry, a
subsidiary of General Motors. Dr. Schwaidzplant doctor, place@laintiff back to
work with restrictions preventing theausf her right arm. Plaintiff continued

working with the restrictions for approrately one month befe being placed on



sick leave for inability to perform heluties. These duties included repeatedly
flexing and extending her right wrist.

In the months following the injurRlaintiff underwent conservative care,
including cortisone injections and phgal therapy, along with medication for
nerve pain.

In July 2010, Plaintiff continued txperience painra weakness in her
right elbow and fingers, as well as incredsensitivity in her right hand. An initial
electromyography (EMG) study conducted oly 19 was negative for any type of
damage. Further EMG and nerve conducsituties revealed no abnormalities. On
July 28, an examination and MRI scan conducted by Dr. James Jesko, an
orthopedic surgeon, reveal chronic tendinitis and a partial-thickness tear. That
same day, Dr. Jesko diagnosed PI#imtith chronic right lateral epicondylitis
(inflammation of the epicondyle of the humerus and surrounding tissues).

The ineffectiveness of conservativeatment and Plaintiff's unavailing
symptoms lead Dr. Jesko to recommendgery. On August 10, 2010, Dr. Jesko
performed tenodesis of the right eloowden region and excision of a bone spur.
Dr. Jesko stated that Plaintiff was tdregn from heavy strength training or lifting
with her right hand. By September 2810, Plaintiff attended eight physical

therapy sessions, during which time thetirepphysical therapist reported a slight
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decrease in the mobility of her right elbow extension. At that time, Plaintiff
experienced tenderness at the surgscal, and achiness with activity. At
discharge on September 27, 2010, Plaihigfd full range of motion and flexibility
of her right elbow extension, full fearm pronation and supination, and elbow
flexion on the right side to 140 degreeseTdhysical therapist recorded a fair to
good prognosis for continued recovevigth a home exercise program.

On November 22, 2010, Dr. Jesko stated that Plaintiff made “poor” progress
in the months following her surgery,\iag an improved range of elbow motion,
but with pain inhibiting gripping, andiscomfort upon movement. She experienced
numbness and diminished sensation inrfght hand and fingers, and subjective
reports of pain withange of motion testing.

In December 2010, four months aftergery, Plaintiff’'s range of motion
improved, but her discomfort and dimineghsensation in her fingers persisted.
Her response to muscle tieg) was also weak. Dr. Jasrequested a repeat EMG
study in efforts to attempt to expfeMs. Perez’s symptoms. An EMG study
conducted by Dr. David Wiersema did modplain the extent of the patient’s
symptoms. While Dr. Wiersema noted thaiRliff did not seem to have a sense of
vibration in her right upper and lowerteamities, and her sensation to pinprick

was altered, he was unalib establish an etagy for these symptoms.
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Upon her recheck with Dr. Jesko imdary 2011, Plaintiff complained of
loss of sensation in her entire right hasoieness, and termdess. Dr. Jesko
stated that, although her strength had impdpgbe experienced pain upon resisted
extension of the wrist and fingers, and opined that Plaintiff should not use her right
arm.

In February 2011, Dr. Iftikhar Khan,reeurologist, evaluated Plaintiff's
persistent numbness in her right forearm tamglers. While the severity of her pain
was reduced, Plaintiff complained of vweass of grip strength of her right hand
causing her to drop objects, as well agling and tenderness of the right elbow
region. Dr. Khan stated that Ms. Pefead decreased vibration and increased
temperature sensitivity in her rightridh but there was no correlative EMG
abnormality to explain the numbness in Plaintiff's right upper arm.

Upon noting no improvementmaintiff’s condition, Dr. Jesko referred Ms.
Perez for a neurologic evaluation with Braul LaClair, and noted that she could
use her right hand as tolerated. Plairfoffowed up with Dr. LaClair in June 2011,
and expressed that her pams not remedied by surgery or alleviated by physical
therapy. She complained of weakneshen right arm, as well as significant
numbness throughout her entire hand. Dr. baGetermined that Plaintiff’'s range

of motion in the shoulder, elbow, and vingas self-limited during the testing. Dr.

5



LaClair further stated that the pahe reported experiencing during several
provocative tests was not localized to #inea that was being tested, and concluded
that he could not explain the patient'srgytoms. Dr. LaClair referred Plaintiff for
blood tests to evaluate the potential for connective tissue disease.

In May 2011, Plaintiff gited Dr. Carlos Diola for a rheumatology
consultation. She complained of wensng numbness and tingling in her hands,
and complete loss of strength in her righth. Dr. Diola diagnosed Ms. Perez with
polyarthralgia and suspected soft tisgueumatism with hand and arm tendinitis,
likely from overuse. Dr. Diola found thatealEMG studies he conducted were not
beneficial to clarifying the etiology dfis diagnosis of hand paresthesias.

During her next visit to DtaClair in June 2011Vis. Perez mentioned
experiencing tingling and tendernessotighout her right arm. Dr. LaClair
determined that Ms. Perez was develogiffuse myofascial pain and was not
responsive to the medication she had hakmg since February 2011. Dr. LaClair
prescribed a 50-75 mg dose of Lyrica.

In August 2011, Ms. Rer was examined by a specialist, Dr. Jeffrey
Lawton. Dr. Lawton noted early arthritotbanges in Ms. Perez’s fingers, carpal
tunnel compression, and exacerbatiopaih in her elbow upon flexing of the

wrist. Dr. Lawton advised Plaintiff agsst further surgery, as it would be
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unpredictable, and instead recommended nonsteroidal anti-inflammatories. Dr.
Lawton also referred Plaintiff for aevaluation of neurologic symptoms, in
consideration of a possible diagnosis of fiboromyalgia.

In September 2011, Plafihwas evaluated by theompany physician, who
found she could not return to work.

Since her injury, Plaintiff reported having difficulty with carrying out
activities of daily living. She relies on hdaughter’s assistander getting dressed
and bathing. Cooking and cleaning algo challenging due to her right hand
dominance.

The ALJ held that Plaifftivas not under a disability within the meaning of
§216(i) and 8223(d) of the Social Securtgt. The ALJ found that Plaintiff had
not engaged in substantial gainful actistgice the onset of her alleged disability
on April 19, 2010. In considering the medi evidence and Plaintiff's testimony,
the ALJ found that Plaintiff retainedetResidual Functional Capacity (RFC) to
perform light work as defined in 20[ER. § 404.1567(b), dger symptoms were
inconsistent with objective ndécal evidence. The ALJ stipulated that Plaintiff has
limited mobility in many respects, but cdurequently handleral finger with her

right upper arm.



The ALJ asked the Vocational Exp€VE) a hypothetical question
regarding what work could be performieg a person with Plaintiff's vocational
profile who was limited to: occasiolhalifting or carrying twenty pounds,
frequently lifting and carryig up to ten pounds, using the right-upper extremity for
guiding purposes only, reaching in alletitions, and frequently handling, feeling
and fingering with the right-upper extrégn The hypothetical question added that
the person was also restricted to: occasional climbing of ramps and stairs, no
climbing ladders, ropes, or scaffoldsd could not perform repetitive push pull
activities with the upper righkirm. Based on the hypotieal question, the ALJ
found that Plaintiff was incapable of penfmng her past relevant work as a bench
grinder. The VE testified that Plaintiff could satisfy occupational requirements of a
cashier, sales attendant, amdall products assembler.

lll.  Standard of Review

A motion for summary judgment is granted when there is no genuine issue
as to any material factpd the moving party is entitled jodgment as a matter of
law. Fed. R. Civ. P. 56]. Summary judgment is proper when a party who bears
the burden of proof at trial fails to establithe existence of an element essential to
its caseCelotex Corp. v Catretd 77 U.S. 317, 326 (198 Hacts and inferences

must be viewed in the light most faaile to the party opposing the motion.
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Matsushita Elec. Indus. Cwe. Zenith Radio Corp475 U.S. 574 (1986). However,
the non-moving party must present “spexcfcts showing that there is a genuine
issue for trial” that demonstrate thaeth is more than “some metaphysical doubt
as to the material factsRetna Cas. & Sur. Cos. Dow Chem. Cp10 F. Supp. 2d

800 (E.D. Mich. 1998) (internal citations omitted).

This Court has original jurisdiction teview the ALJ’s decision, pursuant to
42 U.S.C. § 405(g). The ALJ’s “factuahtiings are conclusive if supported by
substantial evidenceMaziarz v. Sec’y of Health & Human Sen&37 F.2d 240,
243 (6th Cir. 1987). The review of the Ak decision is limited to “whether the
ALJ applied the correct legal standaedsl whether the findings of the ALJ are
supported by substantial evidencedhgworth v. Comm’r of Soc. Sed02 F.3d
591, 595 (6th Cir. 2005) (internal quotationrkgomitted). This Court’s review is
limited to an examination of the recoass v. McMahamM99 F.3d 506, 512-13
(6th Cir. 2007).

The substantial evidence standard is ifntere is “more than a scintilla of
evidence but less than a preponderanRegersv. Comm’r of Soc. Seel86 F.3d
234, 241(6th Cir. 2007) (internal quotationrksomitted). It is such evidence that
a “reasonable mind might accept as@uahte to support a conclusiofd’ It is not

Imperative to discuss every piece of evicem the administratevrecord in order
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to reach a findingKornecky v. Comm’r of Soc. Sgt67 F.App’x 496, 508 (6th
Cir. 2006). This Court need not “trydltase de novo, resolve conflicts in
evidence, or decide quems of credibility.”Bass 499 F.3d at 50Rogers 486
F.3d at 247.
I\VV.  Disability Framework

Disability Insurance Beng$ are available only to those who have a
“disability,” defined as the:

inability to engage in any substantial gainful activity by reason of any

medically determinable physical arental impairment which can be

expected to result in death or wihibas lasted or can be expected to

last for a continuous period of not less than 12 months.
42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A).

The Social Security Administratidmas enacted a five-step sequential
evaluation process for determining whetaerindividual is disabled. 20 C.F.R. §
404.1520(a). If the administrative agencyedmines that an individual is not

disabled at a step of the evaluation, ¢lraluation will not proceed to the next step.

Step One: If the claimant is currently engaged in substantial gainful
activity, benefits aréenied without further analysis.

Step Two: If the claimant does nbiave a sever@mpairment or
combination ofimpairments that “significantly limits...physical or
mental ability to do basic workctivities,” benefits are denied without
further analysis.

10



Step Three: If the claimant is not performing substantial gainful
activity, has a sevenenpairment that is expected to last for at least
twelve months, and & severe impairmemheets or equals one of
the impairments listed in the regulatg) the claimant is conclusively
presumed to be disabled regasdleof age, education, or work
experience.

Step Four: If the claimant is able p@rform his or her past relevant
work, benefits areenied without further analysis.

Step Five: Even if the claimant is unable to perform his or her past
relevant work, if otherwork exists in the national economy that
plaintiff can perform, in view of his or her agsjucation, and work
experience, benefits are denied.
Taylor v. Comm’r of Soc. Se@013 U.S. Dist. LEXIS 136649, at *16-17 (E.D.
Mich. Apr. 26, 2013)The burden of proof is on the&aimant throughout the first
four steps . . . If the analgsreaches the fifth step without a finding that the

claimant is not disabled, the burdgansfers to the [CommissionerRteslar v.

Sec'’y of Health and Human Servs4 F.3d 1107, 1110 (6th Cir. 1994).

Before considering stepdr, the administrative agey must first determine
the individual’'s RFC, which relates toetlability to do physical and mental work
activities despite limitations from impaient. 20 C.F.R. § 404.1520(e). The RFC
evaluation determines whether a claimant gariorm past relevant work or adjust
to other work. 20 C.F.R. § 404.1520(f). I€laimant is found urae to adjust to
other work, he or she is saidlie disabled. 20 C.F.R. § 404.1520(g).
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Where pain is alleged, the REBSsessment must contain a thorough
discussion of the objective medical and otl@dence, as well as a resolution of
Inconsistencies in the evidence as a whel8.R. 96-8p, 1996 WL 374184, at *1
(S.S.A. 1996)The evaluation must also set forth a logical explanation of the
effects of the symptoms on an individisability to work, and discuss whether
symptom-related functional limitations cancannot reasonably be accepted as
consistent with the mechl and other evidenchl. at *2.

At step one, the ALJ foutight Plaintiff had not engaged in substantial
gainful activity since the onset of the gl disability on April 19, 2010. At step
two, the ALJ found that Plaintiff hadelfollowing severe impairment: chronic
lateral epicondylitis of the right elbow. bonsidering the medical evidence and
Plaintiff's testimony, the ALJ found that Prdiff retained the RFC to perform light
work including lifting no more than 20 pads at a time, and frequent walking or
standing. 20 C.F.R. § 404.1567(b). TAe] found that Plaintiff would have
limited mobility in many respects, but cdurequently handleral finger with her
right upper extremity. At step four, tAd_J found that the Plaintiff was incapable
of performing her past relevant work asench grinder, but the VE testified that
she could satisfy occupational requiremeaita cashier, salesttendant, and small

products assembler. The ALJ found tR&intiff's statements concerning her
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symptoms were not credible to the extirait they were inconsistent with the RFC
assessment.
V. Analysis

Plaintiff asserts that the ALJ’s de@sishould be reversed or remanded, as
the RFC and the hypothetical question useevaluate Ms. Perez’'s impairment are
not supported by substantial evidence.Rifiicontends that substantial evidence
as to the intensity, persistence, andtlimy effects of her symptoms cannot be
ignored in favor of the VE’s testimon$pecifically, Plaintiff argues that the
reasoning used to support the finding of laek of credibility is not substantiated.
Plaintiff further contends that the ALJ relied solely on Dr. LaClair’'s consultative
opinion, which was inconsistent with otreibstantial evidence in the record.
Plaintiff asserts that the ALJ failed éxplain why the findings of other treating
physicians were not accad controlling weight.

Defendant asserts that the hypothetaquastion reflected the RFC finding,
which was supported by substantial evidemefendant contends that Plaintiff's
complaints of right upper extremity litations conflicted with evidence showing
that her surgery and physical therapsre successful, and were therefore
discounted by the ALJ as not credible. Defant states that the fact that Dr.

LaClair’'s opinion was rendered during an iditansultation rather than as a part
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of an ongoing treatment relationship is immaterial, as his opinion was not in
conflict with other medical opinions or evidence.

A. Opinion of Treating-Physician Dr. LaClair

Generally, more weight is accordeddpinions from “treating source[s]”
that are able to “provide a detailkmhgitudinal picture of [the] medical
impairments and may bringuaique perspective to the medical evidence” that is
unobtainable through objiee medical findings. 2C.F.R. 8404.1527(d)(2).
Where the ALJ finds that a treating ployan’s opinion is not entitled controlling

weight, “there remains a presumption, atlzerebuttable one, that the opinion of a
treating physician is entitled to great deferenddehsley v. Astrues73 F.3d 263,
266 (6th Cir. 2009) (quotinBogers 486 F.3d at 242).

The treating-source rule also requires that the ALJ set out “good reasons” for
the weight she assigns to atpaular treating-source opiniosee e.g\Wilson v.
Comm’r of Soc. Sec378 F.3d 541, 544ee als®&.S.R. 96-2p, at *5 (providing
that a decision denying benefits “mushtain specific reasons for the weight
given to the treating source’s medical opinion, supported by the evidence in the
case record.”) While physicians’ opinions on the issue of disability are not given

any special significance, there is no awity precluding an ALJ from considering

a physician’s determinatio®.S.R. 96-5p, at *2. Though there is no requirement
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that the ALJ discuss every piece of evideim the administratesrecord, the Judge
must “conduct the balancing of factaosdetermine what weight should be
accorded these treating source opinidlakley v. Comm’r of Soc. Seé81 F.3d
399, 406 (6th Cir. 2009).

In addition to the treating-source omnj the ALJ must apply a test for
evaluating Plaintiff's subjective complaints of pain. 20 C.B404.1529(c). The
test gives consideration to the duratard intensity of pain, precipitating or
aggravating factors, the effectivenessnadication taken to kglviate the pain, and
any other factors concerning the Plaingffunctional limitations and restrictions
due to painld. An ALJ may “properly consider ¢hcredibility of a claimant” in
view of the objective medical evidence wheaking a determiniin of disability.
Jones v. Comm’r of Soc. Se836 F.3d 469, 476 (6@ir. 2003);Tyra v. Sec'y of
Health and Human Serys$869 F.2d 1024, 1030 (6th Cir. 1990).

The ALJ accorded great vgiit to Dr. LaClair’s opinion, stating that his
finding was consistent with a prepondara of the medidavidence and the
opinions of Plaintiff's treating physicians§he ALJ also remarked that Dr. LaClair
had established an ongoing treatment relationship with the Plaintiff.

The question now before the Court isetlier substantial evidence supports

the ALJ’s decision to give Dr. IGlair's opinion “great weight.Rogers 486 F.3d
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at 241. The Court finds that subdiahevidence does not support the ALJ’'s
determination that the medical recordswa line with Dr. LaClair’'s opinion.

The administrative record estalles that Dr. LaClair’'s opinion was
inconsistent with the other treatingysircians who repeatedly referred to
Plaintiff's severe pain and other sytams. Dr. Jesko noted Plaintiff was
progressing poorly following her surgery. Dr. Wiersema noted that Plaintiff lacked
a sense of vibration in her right arwhich was corroborateoy Dr. Khan. Dr.

Diola also diagnosed Plaintiff with haparasthesias and tendinitis. In all, the
limiting effects of Plaintiff’'s impairmentBave been noted by all other treating
physicians.

Dr. LaClair’s opinion that Plaintiff did not put forth a good effort on testing,
and that there were “no real objectireding[s]” in his examination does not
diminish other physicians’ objective medi@lidence to theantrary. The record
reflects that Dr. Khan and Dr. Diola oy@d that there was no explanation for
Plaintiff's numbness and hand parasthesfdkile they were unable to reach a
unifying diagnosis, neither specialist exgged skepticism of Plaintiff's symptoms.
Likewise, Dr. Jesko’s statement that Pldfrehould use her arm as tolerated is not

in conflict with the medica¢vidence. Thereforéhe ALJ’s finding that Dr.
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LaClair's opinion is consistent wittind substantially supported by medical
evidence is erroneous.

Further, Dr. LaClair was not Plaiffts primary care physician. Instead,
Plaintiff obtained his medical expertiganile under the care of Dr. Jesko. The ALJ
acknowledged that Plaintiff's longest ttiewy physician, Dr. Jesko, who monitored
Plaintiff’'s condition for over seven monthlggtermined that Plaintiff's symptoms
prior to and following surgery were genuiaed “could reasonably be expected to
cause the alleged symptoms.” The ALJ ad conduct a balanag of factors, but
rather based its RFC assessment and die@rmination on Dr. LaClair’s finding.

In addition, according great weight@o. LaClair’s opinion runs contrary to
the regulations on evaluating opiniondance, which recognize that opinions
obtained during a consultative examinatiorymat provide a detailed record of an
individual's impairmentSee20 C.F.R. § 404.1527(d)(2ndeed, the medical
record is replete with examinations aedts showing Plaintiff's persistent and
debilitating symptoms over the courseapproximately two gars, which rendered
Plaintiff unable to conduct daily activiseand work-related obligations. Further,
Plaintiff’'s company physician determined stwild not return to work nearly three
months after Dr. LaClair’s evaluation. The ALJ’s determination that Dr. LaClair’s

opinion was consistent with the recorarsoneous in so far as it does not reflect
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substantial evidence on the record, inahgdihe findings of other specialists and
Plaintiff's primary care physician.

Moreover, the ALJ did not appthe test set out in 20 C.F.R404.1529(c)
for evaluating Plaintiff's subjective compla&sof pain. The vast majority of the
factors support Plaintiff’'s complaintg right upper extremity limitations.
Plaintiff's credibility is supported by thact that her alleged disability can be
traced back to a specific onset date, tirad she had a work history spanning over
a decade. The only conflicting factor is.RaClair’'s opinion that Plaintiff is not
disabled. However, this factor does nohstitute substantial evidence to support a
rejection of Plaintiff's credibility. As sth, Plaintiff's statements concerning the
intensity, persistence, and limiting effeofsher symptoms should have been taken
into account.

Therefore, substantial evidence doessugport the ALJ’s decision to give
the opinion of Dr. LaGir “great weight.”

B. Residual FunctionaCapacity Assessment

Once it is determined that Pl&fhcannot perform her past work, the
burden of proof shifts to the Commissaorio show that Plaintiff can perform
other work that exists in significant numbefglisky v. Bowen35 F.3d 1027 (6th

Cir. 1994). “To be considered capablepefforming a full or wide range of light
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work, [one] must have the ability to dabstantially all of these activities.” 20
C.F.R. §404.1567(b). If a VE’s testimonytescarry the burden, it must be given
in response to a “hypothetical question that accurately describes the Plaintiff in all
significant, relevant respectdrelisky,35 F.3d 1036. If the RFC assessment
conflicts with an opinion from a medicsburce, the adjudicator must explain why
the opinion was not adoptef.S.R. 96-8p at *7.

The ALJ erroneously accorded disprapmnate weight to the opinion of
consulting physician Dr. LaClair, which lead to an ineotrRFC finding. The
faulty RFC evaluation deemed Plaintiff albbefrequently reach in all directions,
and handle and feel with heght upper extremity. This lead the VE to conclude
that Plaintiff possesses the RFC to perfactivities required of cashier, sales
attendant, or small produassembler, as the RFC assment indicated that she
was able to use her right arm freqgtigrBecause the RF@as not supported by
substantial evidence, the hypothetical quespresented to the VE was inaccurate,
as was the VE's resulting testimony.

VI. Conclusion

For the reasons set forth above, Plaintiff's Motion for Summary Judgment

[9] is GRANTED IN PART and DENIEDN PART, and Defadant’s Motion for

Summary Judgment [10] is DENIED.
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Accordingly,IT IS ORDERED that Plaintiff's Motion for Summary
Judgment [9] iISRANTED IN PART and DENIED IN PART .

IT IS FURTHER ORDERED that Defendant’s Motion for Summary
Judgment [10] iDENIED.

IT IS FURTHER ORDERED that this case is remanded for further
proceedings consistent with this order.

SO ORDERED.

gArthur J. Tarnow

ARTHUR 1 TARNOW
SENIOR US. DISTRICT JUDGE

Dated: September 16, 2014
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