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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GONZALEZ PRODUCTIONSYSTEMS, INC.,

Plaintiff/Counter-Defendant,

Case No. 13-cv-11544

UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN
MARTINREA INTERNATIONAL INC.,
UNITED STATES MAGISTRATE JUDGE

Defendant, R. STEVEN WHALEN

MARTINREA HEAVY STAMPINGSINC.,

Defendant/Counter-Plaintiff.
/

OPINION AND ORDER GRANTING MARTINREA'SMOTION /N L imiNE [180]; GRANTING IN PART
AND DENYING IN PART MARTINREA 'SMOTIONS /N L /IMINE [168,174,179]; DENYING
MARTINREA 'SMOTIONS /N L/miNE [170,181,182]; AND DENYING IN
PART GONZALEZ 'SMOTION /N LIMINE [184]
|. INTRODUCTION

Gonzalez Production Systems, Inc. (“Goezal or “Plaintiff/Counter-Defendant”),
commenced this action on April 4, 2013 agaiMsrtinrea Internatiorlalnc. (“Martinrea
International” or “Defendant”)SeeDkt. No. 1. On May 17, 2013, Gonzalez filed an Amended
Complaint adding Martinrea Heavy Stamgs, Inc. (“Martinrea Stampings” or
“Defendant/Counter-Plaintiff”) as ardditional Defendant in this disput®eeDkt. No. 8. In the
Amended Complaint, Gonzalez contends tbath Martinrea International and Martinrea
Stampings (collectively “Martinreadr “Defendants”) are liable fdsreach of contract, or, in the
alternative, liable in equity undére theory of promissory estopplsl.

On June 17, 2013, Martinrea Stampings filed a counterclaim against Gonzalez for breach

of contract.SeeDkt. No. 201. On November 17, 2014, this Court entered an Order Denying
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Martinrea’s Motion for Summary Judgmenhda Granting Gonzalez’'s Motion for Summary
Judgment.See Gonzalez Prod. Sys., Inc. v. Martinrea Int'l,ItNo. 13-cv-11544, 2014 WL
6455592, at *1 (E.D. Mich. Nov. 17, 2014). On Jagyu#b, 2015, less than a month before trial
was originally set to begin, and after a contaumi dispute regarding the admissibility of the
parties’ expert reports, this Court amendedsitigeduling order and p@sined the triato quell
concerns about prejie to the partiesSeeDkt. No. 155 (moving trial to August 11, 2015ge
alsoDkt. No. 161 (moving trial to Septemb22, 2015 at the request of the parties).

Martinrea has now filed ten Motions Limine in preparation for trial [168, 170, 174,
180, 181, 182, 186, 188, 190] covering several evidgnissues, while Gonzalez filed one
Motion in Limine [184] covering five distiat evidentiary issues. The Motions are fully briefed.
The Court held ®auberthearing on August 10, 2015 and resolved the Motions with respect to
expert testimony [184, 186, 188, 190] in anirign and Order dated August 13, 2015. After
reviewing and considering the nias Motions and supporting briefs, the parties’ responses
thereto, and the entire record of this mattdre Court has determined that the relevant
allegations, facts, and legal argemts are adequately presented, and oral argument would not aid
the decisional process for the remaining Motionkimine

Therefore, the Court will resadvMartinrea’s remaining Motions Limine [168, 170,
174, 179, 180, 181, 182] and the remaining “Entday Issues” in Gonzalez’s Motian Limine
[184] “on the briefs."SeeE.D. Mich. L.R. 7.1(f)(2). For theeasons discussed herein, the Court
will GRANT Martinrea’s Motionin Limine [180]; GRANT in part and DENY in part
Martinrea’s Motionsn Limine[168, 174, 179]DENY Martinrea’s Motionsn Limine[170, 181,
182]; andDENY “Evidentiary Issues Numbers Thrdegur and Five” ofGonzalez’s Motiorn

Limine[184]. The Court’s Opinion and Orderset forth in detail below.



[I. LEGAL STANDARD

Under appropriate circumstances, motionBmine may be used to exclude inadmissible
or prejudicial evidence beforeig actually offered at trialSee Luce v. United State¥9 U.S.
38, 40 n. 2, 105 S.Ct. 460, 83 L.Ed.243 (1984). The use of motioms limine “by the trial
court is purely discretionary amgenerally confined to very specific evidentiary issues of an
extremely prejudicial natureUnited States v. Certain Land Sited in City of Detroit, Wayne
Cnty., State of Mich.547 F. Supp. 680, 681 (E.D. Mich982) (citing Wright & Graham,
Federal Practice and Redure: Evidence, P 5037).

Judge David M. Lawson of this sirict has notedhat motionsin limine serve the
following purposes prior to the commencement of trial:

[Motions in Liming (i) facilitate trial prepaation by providing information

pertinent to strategic deasis; (ii) reduce distractiorduring trial and provide for

a smoother presentation of evidence te jilry; (iii) enhance the possibility of

settlement of disputes waibut trial; (iv) provide somadditional insulation of the

jury from prejudicial inadmissible evidee; and (v) improvéhe conditions under

which the trial judge must address eviderissues by reducing the need for hasty

decisions during thkeat of trial.
Figgins v. Advance Am. Cash vaahce Centers of Michigan, Inct82 F. Supp. 2d 861, 865
(E.D. Mich. 2007) (quoting Report of KentuckBgudy Committee, 1989, p. 5, quoted in Lawson,
The Kentucky Evidence Law Handbopk, 33—-34 (3d ed. 1993)3ge also Brodit v. Cambyra
350 F.3d 985, 1004-05 (9th Cir. 2003jatmng that a purpose of motiomslimineis to avoid the
futile attempt of “unring[ing] the bell” when jurors have seen or heard inadmissible evidence,
even when stricken from e¢hrecord) (citation omitted);).S. v. Tokash282 F.3d 962, 968 (7th
Cir. 2002) (noting that motions1 limine serve to streamline trials by settling evidentiary

disputes in advance and by mmmkzing side-bar conferences amther disruptions at trial)

(citation omitted);Bradley v. Pittsburgh Bd. of Educ913 F.2d 1064, 1069 (3d Cir.1990)



(stating that ann limine motion “is designed to narrow the evidentiary issues for trial and to
eliminate unnecessary trial interruptions.”) (citation omitted).

Nevertheless, “one practicalfiitulty in ruling on such motions is the absence of context
that comes when the challenged evidencprésented with the other proofs at trigkiggins
482 F. Supp. 2d at 865. Indeed, the Sixth Cirtais stated that “[o]rders in limine which
exclude broad categories of evidence should rarely be employed. A better practice is to deal with
guestions of admissibility of evidence as they ariS@érberg v. Goodyear Tire & Rubber Co.
519 F.2d 708, 712 (6th Cir. 1975ee also Dunn ex rel. Albery v. State Farm Mut. Auto. Ins.
Co, 264 F.R.D. 266, 274 (E.D. Mich. 2009) (“Normally, motianslimine are not proper
procedural devices for the wholesale disposita theories or defenses.”) (citation omitted);
Land Situated in City of Detrqi®47 F. Supp. at 681(“Any broad piat exclusion of evidence .

. . must be approachedth great caution.”).

Accordingly, “[it may be desirable in m& cases to defer ruling on objections until
trial[.]” Figgins, 482 F. Supp. 2d at 865. Nonetheless, Hiity also be appropriate for the Court
to consider arnn limine motion when it is more efficient taule prior to trial and the pre-trial
motion facilitates more thorough briefing thamwid likely be available during the course of
trial.” Frintner v. TruePosition892 F. Supp. 2d 699, 707 (E.D. Pa. 2012) (ciimge Japanese
Electronic Products antitrust Litigatiqry23 F.2d, 260 (3d. Cir. 1988)v'd on other groundby
Matsushita Elec. Indus. Co. v. Zenith Radio Co#4¥5 U.S. 574, 106 S. C1348, 89 L. Ed. 2d
538 (1986)). The determinati is ultimately left to the Court’s discretioBee Land Situated in

City of Detroit 547 F. Supp. at 681.



lll. DISCUSSION

Martinrea has the following seven MotiomsLimine remaining in preparation for trial:
(1) to Exclude Reference to Agjations of Injury or Death Purportedly Caused by Robots [168];
(2) to Exclude Gonzalez’'s Improper Lay Opinion Testimony Concerning Robots and Their
Functionality [170]; (3) toExclude Lay Witness TestimonRegarding Gonzalez’'s Alleged
Damages [174]; (4) to Exclude Referencesatty Alleged Corporate Greed, Callousness,
Financial Resources or any So-Called “DeRpckets” Arguments [179]; (5) to Exclude
References to the Court's Summary Judgmemte©Oand Other Pretrial Hearings and Papers
[180]; (6) to Preclude Contradtion or Rebuttal of Martirea’s Expert Witness Repori$81];
and (7) to Enforce this Court’'s Order @enning “Cycle Time Okervations” and “Robot
Inspection, Maintenance, Repair or ReplaceimBecords [182]. Gonzalez filed one Motiam
Limine [184], but has three separate “Evidemtidssues” remaining: the testimony of
Martinrea’s fact witnesses (“Elentiary Issue Number Three'the “law of the case” doctrine
(“Evidentiary Issue Number Four”), and the fowh witness testimony afrial (“Evidentiary
Issue Number Five”). A discussiontbie parties’ Motions is below.

A. MARTINREA'SMOTIONS

Although Matrtinrea filed ten Motionis Liming the Court already addressed three of the
Motions covering the testimony of proposed exp&tark J. Radcliff [186], Michael J. Tracy
[188], and Lawrence A. Simon [190]. The @bwill now address the remaining Motioirs
Limine[168, 170, 174, 179, 180, 181, 182}urn below.

1. The Court will Grant in Part and Deny in Part “Martinrea’s Motion /n Limine

to Exclude Reference to Allegations of ljury or Death Purportedly Caused by
Robots” [168].

Martinrea’s first Motionin Limine seeks three things: (1) to “prohibit Mr. [Ronald]

Pearce, or any other witness, from testifying thabbot ‘almost cut a guy’s head off,” or words
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to that effect because such testimony is inadible hearsay;” (2) to ategorically prohibit all
testimony related to such contentions becausa éa witness has pmnal knowledge of such
an event, the probative value of such evidemoald be substantially outweighed by the danger
of unfair prejudice;” and (3) to “prohibit any ieence or argument about other alleged injuries
and/or accidents in other fatiis because it is irrelevantcannfairly prejudicial” Dkt. No. 168

at 11. The Court willGRANT this Motion in part with respec¢b the testimony of Mr. Pearce,
butDENY this Motion with respect to the categorical preclusion of all such testimony.

a. Ronald Pearce’s testimony regarding whether a robot “almost cut
somebody’s head off” is inadmissible hearsay and will be excluded.

Mr. Pearce will be excludeddm testifying that a robot “almost cut somebody’s head
off” because he lacks personal knowledge of the event. According to Rule 602 of the Federal
Rules of Evidence, “a witness may testify to ateraonly if evidence is introduced sufficient to
support a finding that the witness haersonal knowledge of the matter.Ed- R. EviD. 602.
Personal knowledge is comprised of: (1) sepgmerception, (2) comprehension of what was
perceived, (3) present recollection, and (4)igbtb testify based on what was perceived. 29
CHARLES ALAN WRIGHT & VICTOR JAMES GoLD, Federal Practice and Procedure: Evidenge
6254, (1st ed.) (citations omitted). The absencagiod these four factonmeans that an opinion
is merely speculative and cannot prdpée considered reliable testimorhg.

“Hearsay’ is a statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence poove the truth of the matter assertedebFR. EVID.
801(c). “Hearsay is not admissible except as pexvidy [the Federal Rules of Evidence] or by
other rules prescribed by the Supreme Courisymt to statutory authority or by Act of
Congress.” ED. R. EviD. 802. In order to determine if statement constitutes inadmissible

hearsay, facts must be peesed regarding the purpose farhich the statement will be



introduced and the identity of the declarant. If a statement is introduced for a purpose other than
for the truth of the matter asserted, the statement is not he&safeD. R. EviD. 801(c).
Similarly, if a statement was made by a papponent and is offered against that party, the
statement is not hears&§eeFeD. R. EviD. 801(d). Even if a statement is hearsay, there is a long
list of exceptions to the rulendering hearsay inadmissib&eeFeD. R.EviD. 803, 804, 807.

Here, Gonzalez acknowledges that because Mr. Pearce lacks personal knowledge, “Mr.
Pearce’s specific statement may be inadmissildéeied during his direct examination[.]” Dkt.
No. 199 at 8. Thus Mr. Pearce wilbt be able to testify thatrabot “almost cut the guy’s head
off,” or words to that effect, and the Court WBIRANT Martinrea’s first Motionin Limineto
exclude Mr. Pearce from testifying about tbbots almost cutting off someone’s head.

b. Provided there is a proper foundation, the Court will not exclude
witnesses from testifying that a robot‘almost cut somebody’s head off” if
they have personal knowledge.

If a testifying withess hagersonal knowledge that a rdadalmost cut somebody’s head
off,” and Gonzalez lays the proper foundation,@wairt will not exclude such testimony because
the testimony is not unfairly prejudicial. Dist courts have brah discretion over matters
involving the admissibilityof evidence at trialSee U.S. v. Seag830 F.2d 482, 494 (6th Cir.
1991). Under the Federal Rules of Evidencdevant evidence is evidence that has “any
tendency to make the existenceanfy fact that is of consequence to the determination of the
action more probable or less probablartlit would be without the evidence.Eb: R. EviD. 401.
“Evidence which is not rel@nt is not admissible.”&#b. R. EviD. 402. However, even relevant
evidence “may be excluded if its probative \&alg substantially outweighed by the danger of
unfair prejudice, confusion of ¢hissues, or misleading the yuror by considerations of undue

delay, waste of time, or needlessgentation of cumulative evidencegd-R.EviD. 403.



Martinrea’s argument for excludy all testimony regardingshether a robot “almost cut
somebody’s head off’ is twofold. First, Mantea argues that such testimony would be unfair
because Martinrea contends Gonzalez failed to ever disclose any such alleged robot incident or
any witness with personal knowledgegarding such an incidenfeeDkt. No. 215 at 2-6.
Martinrea then arguesahthe evidence would be unduly prepidl because “[i]f the jury hears
some unsupported and unfairly peicial hearsay statement and argument that a robot ‘almost
cut the guy’s head off,” or words to that effecit will conclude that those robots were bad’ —
no matter what else comes into evidendée.’at 6. The Court disagrees.

As an initial matter, thergvill be no “trial by ambush.’'SeeDkt. No. 215 at 2 (citing
Erskine v. Consol. Rail Corp814 F.2d 266, 272 (6th Cit987)). Indeed, thiact that Martinrea
knew that this alleged “incident” could be potentially raised when they filed this Motion
Limine—four months prior to the lggnning of trial—belis any suggestion thdt]he aggregate
of [Gonzalez’s] conduct throughout the course @tal proceedings [will result] in [] the sort
of ‘trial by ambush’ that the Fedémrules were designed to prevertrsking 814 F.2d at 272.

Here, the Pretrial Order is ndtie until September 1, 2015. In preparation for the Pretrial
Order, this Court has instructed counsel for attipa “to confer in pexn (face to face) at their
earliest convenience in order to . . . exchange deatsrthat will be offereth evidence at trial.”
Dkt. No. 155 at 12. Even after the Pretrial Ordereviewed at the Pretrial Conference set for
September 8, 2015, Martinrea will have an addititwal weeks to prepare ifdrial, which is set
to commence on September 22, 2015. Givenethgscumstances, Martinrea will not be
subjected to a “trial by ambush” because it lad knowledge that this purported “incident” may
be testified about for over four months, anavii have knowledge regarding all exhibits and

witnesses who may testify abotlte incident at least foigen days before triaCf. Cohara v.



CSX Transp. In¢.376 F. App’x 575, 577 (6th Cir. 2010) (noting that the appellant was not a
victim of “trial by ambush” like the plaintiff iferskinebecause “ [the appellant] had access to all
of [appellee’s] evidence at least 10 days before trial[,]” and also noting that the district court
correctly observed that “&lbugh [appellee’s] late disclags ‘may have inconvenienced
[appellant] and caused additional nkoin the days before trialfthe disclosures] did not
constitute unfair or prejudicial surprise.”) (citation omitteBgwalt v. Consol. Rail Corp869

F.2d 1489 (6th Cir. 1989) (notirtgat the case was dissimilarEskrinebecause the “documents
specifically requested during discovery were povduced by the defendant until they were
sprung on the plaintifin the middle of the tridl) (emphasis added}ee also id(noting even
though the trial court issued a prat order “requiring the partie® identify exhilits that ‘may

be offered at trial,” and the appellee still “dmbt announce its intention to offer [the disputed
evidence at issue],” there was no abuse of discréecause “the trial court’s ‘decision to allow

or prohibit testimony or witnessestraescribed or listeth the pretrial orderests with the sound

discretion of the trial judge[.]”) (citation omitted).
Moreover, the Court does not find that theposed evidence ignduly prejudicial.
Martinrea labels the proposedidence as “a dramatic theatrigaloduction,” that will result in

unfair prejudice. SeeDkt. No. 215 at 6. To be clear, hoves, “[u]nfair prejudice’ does not
mean the damage to a defendant’s case that results from the legitimate probative force of the
evidence.”United States v. Bond42 F.3d 540, 567 (6th Cir. 1998pnternal quotation marks
omitted); see also Koloda v. General Motors Parts Div., General Motors Ca@f®,F.2d 373,
378 (6th Cir. 1983) (stating “[o]faurse, ‘unfair prejudice’ as ad in Rule 403 is not to be

equated with testimony simply adverse to the ojgpgarty. Virtually allevidence igprejudicial

or it isn’t material. The pragdice must be ‘unfair’).



Martinrea citesDresser v. Cradle of Hope Adoption Center,.Jnto argue that the
testimony is unfairly prejudicialSeeDkt. No. 168 at 9 (citig 421 F. Supp. 2d 1024, 1030 (E.D.
Mich. 2006)). InDresserthe Court found that there can beainprejudice in two situations:

First, when the evidence may tend toye more than onproposition and thus

could be considered for both a proper and an improper purpose, unfair prejudice

can result when the improper purpasesrwhelms or substantially overshadows

any legitimate basis for receiving tlevidence. Second, unfair prejudice can

result when evidence that is only marginally probative tends to be given
preemptive weight by the julsubstantially out of propodn to its logical force.

421 F. Supp. 2d at 1030 (internal citations ordjtteMartinrea argues that the testimony
regarding the robots almost lkilg someone will be used f@n improper purpose and is only
marginally probative because “[t]he likelihoodtisuch evidence wouldflame jurors’ passions
and create emotional bias plainly overwhelamy potentially legitimate purpose for offering
such allegations.” Dkt. No. 168 at 10. Martiareuggests that the eweitce should be precluded
because it contends the testimasyunfairly prejudicial as the jy may conclude that “these
robots were bad’ — no matter what else comes into evidence.” Dkt. No. 215 at 6. Martinrea
emphasizes that the probativdueaof such testimony is outvggied by unfair prejudice because
the potential testimony is “unsupportetd” This Court disagrees.

Even applying the two notions of “unfgprejudice” put forth by the Court iDresser
Martinrea has still not seonstrated a risk of unfair prejudi that substantially outweighs the
probative value of the evidence. Whether aela met its duty to pwride fully functional
robots is “a pivotal pointf dispute in the case.” Dkt. No. 189 9. There is nquestion that the
proposed testimony is relevant to the issues of the case. The Caottdsnvinced that the
proposed evidence is “only margilyaprobative” in “propation to its logicalforce” or that an
“improper purpose overwhelms or substantiallyretiadows any legitimate basis for receiving

the evidence.”Dresser 421 F. Supp. 2d at 1030 (citations omitted).
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To the contrary, the Court finds that the potential evidence of the Martinrea provided
robots’ malfunctioning and almost injuring someaoseritical to Gonzalez’s case and is more
than marginally probative in proportion to ltgical force. The alleged improper purpose does
not overshadow the legitimate basis for thditemny. Indeed, categorically excluding any and
all testimony of this sort wodlbe overly restrictive and like be an abuse of discretioBee
e.g, Sutkiewicz v. Monroe Cnty. Sheriffl0 F.3d 352, 360 (6th Cir. 1997) (quotibge v.
Claiborne County]103 F.3d 495, 515 (6th Cir. 1996) for f@position that “[where a decision
to exclude evidence on the basis of Rule 403 is pvesditrictive such that it precludes a plaintiff
from the full opportunity to presehts case to a jury, it will be deeh an abuse of discretion.”).

With respect to Martinrea’s concerns abthé evidence beinfunsupported,” the Court
emphasizes that the evidence would have tmecehrough an individual who has personal
knowledge of the purported actioakthe robots. Thus, eventiie withess’s testimony is “self-
serving and unsupported by other documentaryeemé, [the witness] should nevertheless be
permitted to testify regarding the [robots, becatlme witness’s] testimony will, of course, be
subject to cross-examination by [MartinrealNartron Corp. v. Tuthill Corp.No. 05-70323,
2006 WL 2042609, at *2 (E.D. Mich. July 2@006). Whether the wiass’'s “testimony is
believable is ultimately for the jury to deciddd. Accordingly, Martinrea’s first Motionn
Liminewill be DENIED with respect to excludg witnesses with persahknowledge of a robot
almost cutting somebody’s head off.

2. The Court will Deny “Martinrea’s Motion /n Limine to Exclude Gonzalez's

Improper Lay Opinion Testimony Concerning Robots and Their Functionality”
[170].
In Martinrea’s second Motiofin Limineg Martinrea requests that this Court prohibit

testimony regarding the functioiitgl of the Martinrea-supplied robots from Gonzalez and seven
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Gonzalez Lay witness: “John Merkhofer, RonBkharce, Keith Oldford, Michael Blanc, George
Wasil, David Hayes, and James Fox.” Dkt. NGO at 16. Martinrea regsis the exclusion of
such testimony because Martinreantends that these individualgll provide “improper lay
opinions concerning the Robots and their fuordlity.” Dkt. No. 170 at 16. The Court will
DENY this Motionin Liminebecause the testimony does not appear to be improper lay opinions.

Rule 701 of the Federal Rules of Evidenceears the admissibility of lay opinions and
reads as follows:

If a witness is not &ifying as an expert, testimony ihe form of an opinion is
limited to one that is:

(a) rationally based on the witness’s perception;
(b) helpful to clearly understanding thetmess’s testimony or to determining
a fact in issue; and
(c) not based on scientific, technical, or other specialized knowledge within
the scope of Rule 702.
FED. R.EviD. 701. Subsection (c) of Rule 701 was atlshe2000 in order to “eliminate the risk
that the reliability requirements set forth Rule 702 will be evaded through the simple
expedient of proffering an expem lay witness clothing.” ED. R. EviD. 701, Advisory
Committee Notes for the 2000 Amendments. ThehSCircuit has explained that the 2000
amendments were meant to foreclose “testynorore properly given by a qualified expert.”
United States v. Whitd92 F.3d 380, 400 (6th Cir. 2007)

In distinguishing proper lay testimony froexpert testimony, the Sixth Circuit has
specified that “lay testimony results frompaocess of reasoning familiar in everyday life,
whereas an expert’'s testimonysuéts from a process of reasoning which can be mastered only
by specialists in the field.United States v. Whit&92 F.3d 380, 401 (6th €Ci2007) (internal

guotation marks and citation omitted). The SixthcGit also noted that[tlhe line between

expert testimony under Fed. R. Evid. 702 . .d ky opinion testimony under Fed. R. Evid. 701
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. Is not easy to drawldl. (quotingUnited States v. Ayala-Pizarrd07 F.3d 25, 28 (1st Cir.
2005)). The Sixth Circuit gave an example castiry expert and lay amons by noting that a
lay witness may testify, for example, that “a foratt in snow looked like someone had slipped,
or that a substance appeatedbe blood[,]” but cannot tesyifthat “skull trauma caused the
bruises on a victim’s faceld. (internal quotation marks and citation omitted).

In applying Rule 701, “the modern trend amarmyrts favors the admission of opinion
testimony, provided that it is Wefounded on personal knowledgad susceptibléo specific
cross-examination.’Harris v. J.B. Robinson Jeweler§27 F.3d 235, 240 (6th Cir. 2010)
(citation omitted);see also Miss. Chem. Corp. v. Dresser—Randg Z37. F.3d 359, 373 (5th Cir.
2002) (noting that lay witnesses are only permittedive opinion testimony when it is “based
on personal perception,” one “that a normal pers/ould form from those perceptions,” and
would be “helpful” to the fact finder)Asplundh Mfg. Div. v. Benton Harbor Engg7 F.3d
1190, 1199 (3d Cir. 1995) (“[T]he witness's mipn was rationally based on his personal
knowledge and . . . th@itness’s inability to state precisely why a furnace was inoperable at a
particular time was proper matal for cross-examinationrather than a basis for
inadmissibility.”) (emphasiadded) (citation omitted)fampa Bay Shipbuilding & Repair Co. v.
Cedar Shipping C9.320 F.3d 1213, 1221 (11th Cir. 2003) (“[THee extent that the witness’s
opinion lacked a technical/medical basis, théexddant had the opportunity to expose this on
cross-examination and thikefendant’s objections more propenent to the weight and not the
admissibility of the evidencg (emphasis addedtgitation omitted).

Here, Martinrea seeks to exclude lay testimony because the witnesses are unable to state
precisely why the robots were not fully functional. However, the disputed witnesses’ testimony

appears to be well founded on personal knowleaigesusceptible to specific cross-examination.
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Thus, Martinrea’s objections tihe testimony go to the weighhé not the admiskility of the
evidenceBenton Harbor Eng’g57 F.3d at 1199Cedar Shipping Cp320 F.3d at 1221. Indeed,
each of the witnesses Martinrea seeks to exciymbear set to give proper lay witness opinion
testimony based on personal percaptihat a normal person wouiarm from those perceptions,
and would be helpful to the fact find&ee Miss. Chem. Cor287 F.3d at 373.

For example, Martinrea cherpicks from Mr. John Merkhofés testimony to argue that
he should be precluded from testifying regarding the functionality obth@s because he didn’t
have specific answers regardithe “functional specificationdor the robots. However, though
Martinrea repeatedly attempted to bait Mr. rikdeofer into giving amore “specific’—and
seemingly technical—basis for his contentiogamling the functionality of the robots, Mr.
Merkhofer repeatedly describdlie non-functionality othe robots based on his experience with
the robots in an everyday familiar manréeg e.g, Dkt. No. 170-4 at 4§Merkhofer Dep. noting
that the Martinrea robots “wouldn’t function asw robots would,” had “saw a lot of service
time” and had “seen more wear[,]” before expiag the difference betwedhe Martinrea robots
and new robots by noting: “I know we’ve never had issues in the past using new robots meeting
cycle time, have new robots repeat time after time, and we’'ve seen this problem with those
robots that came from Martinreaathwere used previously.”).

If Mr. Merkhofer gave the spdi technical testimony Martinrea seeks, it would not be a
lay opinion. See White, 492 F.3d at 401 (“[E]xpert's taestony results from a process of
reasoning which can be mastered only by speciatidise field.”). Since “lay testimony results
from a process of reasoning familiar in everyday lii&/fiite,492 F.3d at 401, the Court is hard

pressed to find that Mr. Merkhafe testimony should be precludeseeBenton Harbor Eng’g
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57 F.3d at 1213 (citingynited States v. Myer®72 F.2d 1566, 1577 (11th Cir. 1992) to find a
“lack of formal training should not premt the admission of [an] opinion.”).

Each of the other witnesses also gaveilamtestimony that would be insufficient as
expert testimony, but not as lay testimony purst@iRule 701. For example, with respect to the
functionality of the robots, & Pearce indicated, “I know thiatdidn’t work — it didn’t do what
it was supposed to do for whatever reason, Itdorow.” Dkt. No. 172 at 5 (Pearce DepBut
seeDkt. No. 201-2 at 7 (Pearce Dep. noting ttre robots “would move, they would go to a
different position when they moved, the brakes would fail and they would not work properly.
There was many, many, many pleis with those robotsThat’'s things that I've personally
observed . . . [tlhose are things | personally saiemphasis added).

Keith Oldford definitively answered “no” when asked if he was “an expert, by any
means, in ABB IRB 6400 robotsDkt. No. 170-6 at 5 (Oldford Dep.). Nonetheless, Oldford
explained his personal expere&s with the robotsgescribing a “communations issue” and
noting “I don’t know what created the communioatiproblem. It could be memory. It could be
hardware. It could be various thindgsn not qualified to determine thatld. at 6;see alsdkt.

No. 201-3 at 3 (Oldford Dep. exptaing how he worked with otheradt “trying to get the robot,
weld timer, all the communications betweeattaquipment to function how it should.”).

For Michael Blanc, Martinrea similarly askef he had “any spealized knowledge or
experience in the various capalid# and the relevant specifiaais for the different models of
ABB IRB 6400 robots.” Dkt. No. 20-7 at 5 (Blanc Dep.). Mr. Blananswered “no,” such that
his testimony would not be sufficient for expert testimolay. Nevertheless, Mr. Blanc did
explain how he witnessed the robots alledeficiencies through higersonal experiences:

Martinrea was supposed to refurbish thbots. Now when wegot out there and
they started plugging powertsmsome of the robots —chn't tell you which one

-15-



they were, but I'm sure it's documted someplace — that we had braking

problems, some of them wouldn’t stag right. They’d program the arm to go up

here, and if | set the controller down or | set the teach pin down, the programmer

down, it should stay here, and they wibd all of the sudden, they would move,

right? It shouldn’t do that. Tdt’'s a braking problem].]

Id.; see also idat 7 (standing by his assertion tkia@ “robots didn’t react like new.” ).

Martinrea seeks to exclude the testimony 0bi@e Wasil because of his testimony that
he could not “categorically sayahthe robots are the reasohythey didn't make cycle time.”
Dkt. No. 170-8 at 5. (Wasil Dep.). Neverthede this question was immediately preceded by
Martinrea noting that Mr. Wasil teBéd that he “saw variances . in terms of the speed with
which the robots were openagj in different operationsld.; see alsdkt. No. 201-5 at 3 (Wasil
Dep. “[T]here was issues with the robots beitiyyear-old ABB robots, as | remember. They
were having robot arm motor failure; there vaae that was being replaced when | got on the
job. They had problems with the air guns, the guitis cycle time, and they had — they also had
used controllers and used PLC equipment.”).

Martinrea seeks to exclude David Hayes’ testimony because when questioned how he
knew the impact that the age of the robots hadhenproject, he stateftlhat would be []
something | would have to ran by engineering[.]” Dkt. No. 173 at 5 (Hayes Dep.). However, this
does not undermine his lay opinion, which heestavas based on the “[v]isual appearance of
robots” Dkt. No. 201-6 at 5 (Hayes Desge also idat 5 (“[S]eeing the conditions and all the
extra work we had to put intthe robots, | knew that there sgrobably going to be issues
achieving cycle time. . . . It didn’t take a rocketentist to see that th@sobots were tired.”).

Finally, James Fox also noted that “the eswn some of the robots that | witnessed

myself in Clark Street were still issues at Ntaa in Shelbyuville. . . | still had people on my

back because it wouldn't function properly. . .cah’t say specifically. tan show you within a
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couple robots on the line layout where it was Bkt. No. 201-7 at 2 (FoPep.). Martinrea only
points to the lack of gzificity that Mr. Fox provided in sponse to one of its answers, but
Martinrea ignores his témony stating “[e]very time | withesdean issue with the robot, | made
sure that | brought that up to the project manager[.]” Dkt. No. 170-10 at 5.

The testimony Martinrea seeks to excludenade up of proper lay witness opinions that
are well founded on personal knowledge anatepisble to specific cross-examinati®eel.B.
Robinson Jeweler$27 F.3d at 240. ThoughoBzalez's witnesses wereable to provide the
level of technical detail in their responses that Martinrea’s counsel desired, the witnesses did not
claim to be robotics experts, nor did they cldimt they were unable testify regarding their
perception of the robot’s futionality. The shortcomingsand weaknesses identified by
Martinrea can be appropriatelywedoped on cross-examinatioand go to the weight not the
admissibility of the evidence. Thus, the Court WENY this Motionin Limine[170].

3. The Court will Grant in Part and Deny in Part “Martinrea’s Motion /n Limine

to Exclude Lay Witness Testimony Regating Gonzalez's Alleged Damages”
[174].

In its next Motionin Liming Martinrea seeks to “praglie Gonzalez from offering
testimony from any lay witness regarding Goez& alleged damagés,because Martinrea
contends that “Gonzalez arits lay witness have no persénenowledge concerning ‘the
categories’ or quantification @donzalez’s alleged damages anpeatedly deferred all inquiries
on damages to Gonzalez's proposed damages exjirdsses.” Dkt. M. 174 at 1. Gonzalez
concedes that it does nottend to present evidea of damages “thumh its engineers and
similar lay witnesses|,]” but empkizes that it intends to presaavidence througlits testifying
damages expert and its CFO[.]” Dkt. No. 2023atMartinrea takes thposition that all lay

witnesses should be precluded from testifyiBgeDkt. No. 217. Because some lay witnesses

-17-



should be able to testify regiing damages, the Court WBRANT in part andDENY in part
Martinrea’s third Motionn Limine[174].

As discussed, subsection (c) of Rule 701 was added in the Advisory Committee Notes for
the 2000 amendments. However, with respetaytapinions regarding damages, the Advisory
Committee Notes for the 2000 Amendrtgexplain, in relevant part:

[M]ost courts have permitted the owner or officer of a business to testify to the

value or projected profits of the busase without the necessity of qualifying the

witness as an accountant, appraisessimilar expert. Such opinion testimony is

admitted not because of experience, tragnor specialized knowledge within the

realm of an expert, but because of gaticularized knowledge that the witness

has by virtue of his or her position in the business. The amendment does not
purport to change this analysis.

FeD. R. EviD. 701, Advisory Committee Notes for the 2000 Amendmesgs;also JGR, Inc. v.
Thomasville Furniture Indust., Inc370 F.3d 519, 525 (6th Cir. 2004).

Case law supports Rule 701's applicability business owners or officers and their
testimony as to their business’s dama&ee Consol. Rail Corp. v. Grand Trunk W. R., G63
F. Supp. 2d 722, 732-33 (E.D. Mich. 20E3fd, No. 13-2269, 2015 WL 1727306 (6th Cir. Apr.
15, 2015) (citing Station Enter., Inc. v. Ganz, In@7-14294, 2009 WL 3059148 (E.D. Mich.
Sept. 24, 2009), which allowed the ownersaobusiness who ran the day-to-day business
dealings to testify as to projected profits amdesulting damages, basing the decision on Rule
701 and the Advisory Committee Notesge also Ganz, Inc2009 WL 3059148, at *2 (citing
Lightning Lube, Inc. v. Witco Corp4, F.3d 1153, 1193 (3d Cir.1993) for the proposition that an
author, when preparing a damages report, “magrporate documents that were prepared by
others, while still possessingethrequisite persondnowledge or foundatio to render his lay
opinion admissible under [Rule] 701.”).

Here, the parties seem to agree that RonceeMike Blanc, Keith Oldford, Al Para and

anyone else who lacks personal knowledge regagrtlie specifics and quantification of damages
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should be excluded from testifying about the dgesamodel. Neverthelesie parties disagree
as to whether Stephen Ross, Gonzalez's fChieancial Officer (“CFO”), and Pat Desmet
should be able to tesfitegarding damages.

With respect to Mr. Ross, Martea contends that he should betable to offer evidence
regarding Gonzalez’s alleged damages because “Gonzalez stipulated, and Ross admitted that he
had no personal knowledge abowt tategories or calculations Gbnzalez’ alleged damages.”
Dkt. No. 217 (referencing Dkt. No. 174-5 &t(Ross Dep.). This position by Martinrea is
misleading. After what appears be a tense and tiresome baakd forth, Gonzalez counsel
stepped in and stipulated that “this witnele®s not know what the categories of damages are
going to bein the report” SeeDkt. No. 174-5 at 5 (Ross Deg@mphasis added). This is not
surprising considering the naturetbe questions posed to Mr. RoSge id(“Q. [D]o you have
any idea what Mr. Simon is attempting to estenet terms of an economic loss expert and to
guantify in a monetary way.”). Mr. Ross’ defias testimony is best construed as an admission
and stipulation that he had no personal knowledge about the categories or calculations that would
be in Larry Simon’s expert damages report.ditbnot admit that hbas no personal knowledge
about the categories or calculationglamages of Gonzalez’s alleged damages.

If anything, Mr. Ross’ depositn, as a whole, seems todicate that he was directly
involved in the business and hast-hand knowledge of the company’s day-to-day operations
such that his opinion regarding damagesuld be admissible pursuant to Rule 7Cbmpare
JGR, Inc, 370 F.3d at 525 (referenciiyyJO, Inc. v. Hilton Hotels Corp351 F.3d 679, 685-87
(5th Cir. 2003) to exclude aitmess’s testimony because he k@K' ‘the requisite first-hand,
personal knowledge’ of the company about whichtdstified” and had “never been an owner,

officer or director of the [the company]” and femitted he did not independently verify much
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[] information.”), with Dkt. No. 100-32 (Ross Dep. noting tHbss was the CFO for three years;
noting details of purchase ordesaluing $5.3 million dollars andaing that Maiirea had paid
$4.2 million as of the date of the depositiorplaining the alleged difficulties with Martinrea
invoicing; indicating that he was being deposedpitovide any kind of detail . .as it pertains to
accounting and invoicing and coltens of what Martinrea oweld and failed to pay[;]” noting
he was “prepared to go through every PO, every line item that [was] invoiced[;]” breaking down
complete invoice amounts for specific purahasrders; addressing purported “arbitrary
deductions of $116,433.64;" explaining Gonzalemsderstanding of contract and how it
affected invoicing on behatif Gonzalez; and explaining Goalez’s purported revenue of $5.3
million, costs of $10 million, and $4.7 millidoss on project wh Martinrea).

With respect to Mr. Desmet, Gonzalez contetidd he was “the person at the center of
financial negotiations with Martrea.” Dkt. No. 202 at 7. Martiea did not depose Mr. Desmet
and claim they did not do so because he w#gcevely concealed[.]” Dkt. No. 217 at 3. To
make this point, Martinrea returns to its argumnthat permitting Mr. Desmet to testify would
“result in a trial by ambush andward Gonzalez’s evasive antic$d. As discussed previously,
this “trial by ambush” argument is unpersuasi8ee supraSection Ill.-A.-1.-b. Thus, if it is
established at trial that Mr. Desmet has é'tfequisite first-hand, personal knowledge” of the
company about which he testifiedGR, Inc, 370 F.3d at 526, his apon would also be
admissible pursuant to Rule 701tbé Federal Rules of Evidence.

In sum, this court will preclude Ron Pear Mike Blanc, KeithOldford, Al Para, and
others who lack personal knowlige regarding the specifics pbtential damages from testifying

or otherwise offering evidence on that topidowever, the Court will permit Mr. Ross and Mr.

! The Court clarifies that this testimony would be precluded for testimony addressing the quantification of damages
only. As Gonzalez points out, some witness “testified thet #mew that Gonzalez suféat damages, but they did
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Desmet to testify regarding damages if the prdpendation is laid for theitestimony at trial.
The Court will thusGRANT in part andDENY in part this Motionn Limine[174].

4. The Court will Grant in Part and Deny in Part “Martinrea’s Motion /n Limine

to Exclude References to any Alleged Cporate Greed, Callousness, Financial
Resources or any So-Called ‘Deepockets’ Arguments” [179].

Martinrea’s fourth Motionin Limine asks this Court to ¢&r an order “prohibiting
Gonzalez from referencing, making argument, aiciting testimony attrial related to
Martinrea’s financial resources or so-called ‘dgegkets’ because it is not relevant and would
unfairly prejudice Martinrea.” Dkt. No. 179 at @onzalez contends that it does not intend to
argue that Martinrea has “deepcgets” or is currently “wealthgnd callous,” but maintains that
“Martinrea’s size and financial condition duringethime frame of this dispute are directly
relevant to Gonzalez’s theory of its case #nshould be permitted[.]” Dkt. No. 203 at 6. The
Court will GRANT in part andDENY in part this Motionin Limine because the Court finds
Gonzalez’s testimony to be relevant, but doesbetieve Gonzalez needs to address Martinrea’s
“financial condition” so broadly as to imply that Martinrea has “deep pockets.”

The Sixth Circuit has noted that “[e]videnceffancial circumstances is ordinarily not
relevant. This is true in a criminal action as vaalin civil actions and evidence of the financial
condition of the defendant is ordinarily not admissable [sic], though the receiving of such
evidence may or may not be found to be prejadlierror, depending on the circumstances.”
United States v. Zipkin729 F.2d 384, 390 (6th Cir. 1984) (citations omittesBe also id.
(quotingUnited States ex rel Mertz v. New Jersé8B F.2d 537, 541 (3d. Cir. 1970) to note that
some circumstances “may justify the usfeevidence of financial embarrassmaémtorder to

show the accused’s knowledge and méiiyg§emphasis added).

not know how to quantify such damages.” Dkt. No. 202 at 5. The exclusion of testimatytashe construed so
broadly as to preclude witnesses from testifying regarding alleged damages for which they did have personal
knowledge—for example, addressing the funiity of the robots as discussed above.
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Here, Gonzalez apparently seeto reference the “size’nd “financial condition” of
Martinrea for three narrow reasons: (1) to shibat Martinrea expandezhd had machinery that
“may have come from companies that Martmeequired—which meant that Martinrea did not
know how the Machinery had been previously usé2'to show “internkdisorganization,” and
that “Martinrea’s employee turnover rate whgh at all levels"—causing instability and
problems with the line at issuand (3) that Martinrea “sought éoit corners on thisord project,
delay payment to Gonzalez and shift costt $hould have been covered by Martinreset
Dkt. No. 203 at 6-7.

The Court must weigh the probative valuewdfat Gonzalez seeks to accomplish in the
limited areas discussed above, witle potential prejudicial eftt of speaking broadly about
Martinrea’s financial condition or “deep pocket§&bnzalez’'s arguments are relevant and their
probative value is not outweighed by the dangfeanfair prejudice under Rule 403 so long as
Gonzalez only mentions Martinrea’s size anthficial condition as it pertains to Martinrea’s
knowledge and potential motivés Martinrea’s actionsSee Zipkin729 F.2d at 390.

As discussed, “[a]ny broad pretrial exclusionemidence . . . must be approached with
great caution.Land Situated in City of Detrqib47 F. Supp. at 681. Instead, the “better practice
is to deal with questions of admistity of evidence as they ariseSperberg 519 F.2d at 712.

At trial, the Court will give thgury a limiting instruction to address Martinrea’s concern that the
jury could use the evidence presented by Gonzalez for the improper purpose of assuming that
Martinrea has “deep pockets.” However, bemauthe Court feels #h the relevance of
emphasizing Martinrea’s “financial coitidn” in a narrow sense outweighs ifstentially
prejudicial effect—particularly after a libmg instruction is gien—the Court willGRANT in

part andDENY in part Martinrea’s Motionn Limine[174].
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5. The court will Grant “Martinrea’s Motion /n Limine to Exclude References to
the Court's Summary Judgment Order and Other Pretrial Hearings and
Papers” [180].

The fifth Motion in Limine submitted by Martinrea requests “that this Court enter an
order in limine precluding argument or reference teth to the Court's Summary Judgment
Order [Docket #118] and other pretrial papensl dearing transcripts.” Dkt. No. 180 at 10.
Notably, the parties both agreatheference to the Court’s surang judgment ruling should be
excluded. Moreover, the parties also agree rbf@rence to other pretrial rulings and hearing
transcripts should be excluded. Despite this appagreement regarding the specific scope of
this Motionin Liming the parties disagree about whether @ourt should apply the law of the
case doctrine. The law of the case doctrine argunagatmore directly raised in the briefing for
Gonzalez’'s Motionn Limine SeeDkt. No. 184. Thus, the Court lvaddress those arguments in
Gonzalez’'s Motion; not this Motion. Because thetipa agree with the spific request of this

Motion, the Court wWillGRANT Martinrea’s fifth Motionin Limine[180].

6. The Court will Deny Martinrea’s Motion /17 Limine to Preclude Contradiction or
Rebuttal of Martinrea’s Expert Witness Reports[181]

Next, “Martinrea seeks an order limineto preclude Gonzalezdm offering any alleged
expert ‘rebuttal’ concerning Martiea’s expert witness reportedause Gonzalez failed to serve
any rebuttal reports or make any rebuttal dsates pursuant to Fed. R. Civ. P. 26(a)(2)(D).”
Dkt. No. 181 at 2. The Court wiDENY this Motionin Liminewith a caveat that objections on
this issue may be sustained givenitature of Gonzaleg’expert testimony.

Rule 26 of the Federal Rules Civil Procedure provides #t, absent a stipulation or
court order, a party’s expertsgiosure “must be made . if the evidence is intended solely to

contradict or rebut evidence on the sasubject matter identified by another patigder Rule
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26(a)(2)(B) or (C), within 30 des after the other party's stiosure.” Fed. R. Civ. P.
26(a)(2)(D)(ii) (emphasis added).

The crux of this dispute centers on whether Gonzalez was required to submit a rebuttal
expert report in order to rebaind contradict Martinrea’s expge. An opinion by an Alaskan
district court provide a direct answer to this question:

A rebuttal report is not necessary to allan expert who hagrovided an initial

report to testify about why he disagse&ith a different expert's opinions

provided that in doing so, thexpert criticizing the othés opinion does not rely

on a basis undisclosed in his initial repdit. illustrate: If Expert One says in his

initial report that Test A means X is truend Expert Two opines that X is not true

or only partly true in his initial repgrExpert One need ngirovide a rebuttal

report in order to critique Expert Twadpinion at trial based on Test A. On the

other hand, if in order to rebut Expdnvo's opinion, Expert One must rely on

Test B which was not disclosed in histia report, then Expert One may do so
only if he provided a rebuttaeport making that point.

Martin v. SMAC Fisheries, LLNo. 3:11-CV-00012 JWS, 2012 W1951160, at *2 (D. Alaska
May 30, 2012) (bold emphasis in originalhe Court agreesitt this reasoning.

Gonzalez does not dispute that its expeadstimony must be limited to the opinions and
reasons given in the initial expert repo@geDkt. No. 205 at 6 (arguing Martinrea’s request is
misguided because “the basis for the disagreemesquarely explained in the expert’s timely
disclosed expert report [pursuato Rule 26(a)(2)(D)(i),]” and also noting that “[a]t trial,
Gonzalez intends to rely on thexpert opinions disclosed iits principal Reports.”).
Accordingly, to the extent that Gonzalez's experts attempt taretyew rationale or opinions at
trial, the Court will hear Mamrea’s objections because thexe no rebuttal expert reports.
However, because rebuttal reports are not necessary, this Ntotidmine seeking to prohibit
Gonzalez from introducing expetestimony critical of Martinre's expert’s rationale and
opinions iSDENIED because Gonzalez’'s experts maystoin reliance on their own initial

rationale and opinions.

-24-



7. The Court will Deny “Martinrea’s Motion /n Limine to Enforce this Court’s
Order Concerning ‘Cycle Time Ob<rvations’ and ‘Robot Inspection,
Maintenance, Repair or Replacement’ Records” [182].

For Martinrea’s seventh Motiom Liming Martinrea seeks an aer “(1) precluding
Gonzalez from introducing evidence at trial concerning cycle time observations other than [four
records it produced pursuant to Court Orderyl é) precluding Gonzalez from introducing any
evidence at trial concerning robot inspection, maintenance, repairs or replacements by
Gonzalez.” Dkt. No. 225 at 4. This Motiam Liminewill also beDENIED.

Martinrea seeks the preclusiontbé evidence at issue in th#otion pursuant to Rule 37
of the Federal Rules of CiviProcedure because Martinrea @nis that Gonzalez did not
comply with a discovery ordef this Court. Rule 37 provides, in relevant part:

If a party or a party’s officer, diotor, or managing agent—or a witness

designated under Rule 30(b)(6) or 31(g)}ails to obey an order to provide or

permit discovery, including an order umdRule 26(f), 35, or 37(a), the court

where the action is pending may issuelfartjust orders. They may include . . .

(i) prohibiting the disobedient partfrom supporting or opposing designated

claims or defenses, or from introding designated matters in evidence.

Fed. R. Civ. P. 37(b)(2)(A)(ii). In other wordRule 37(b)(2)(A)(ii) gives the Court authority to
prohibit a disobedient party from supporting pposing designated clainisr defenses, or from
introducing designated matters in evidence. Implicit in the Rule 37 sanction is the
acknowledgment that a party was disobedientitivizza’s argument fails because Martinrea has
not demonstrated that Gonzaigalated any Court Order.

For example, with respect to the “cydiene observation records,” this Court’'s Order
mandated Gonzalez to “produce to Martinrea . . . 1. the cycleBkuel spreadsheet and any
other recordghat evidence the observed run at rateyate time of the system[.]” Dkt. No. 117

at 7 (emphasis added). Gonzatentends that it “produced aksponsive documents that it had

in its possession[,]” including ‘arious documents containing feeences to observations
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contained in emails and spreadsheets.” DMb0. 206 at 6. Martirea acknowledges that
“Gonzalez produced four (4) documen®&PS4531-4533; GPS 4545-4548; GPS 4535-4544; and
GPS 4549-4558." Dkt. No. 225 at 3. Martinrea atstes that the four documents constituted
“the cycle time Excel spreadsheet and any otheonds that evidence the observed run at rate or
cycle time of the C520 Martinrea system[Dkt. No. 182 at 6 (citation omitted). Thus,
Martinrea received theecordsthat it requested.

Now, however, “Martinrea contends th&onzalez must be limited to these four
documents.” Dkt. No. 225 at 3. As justifiati, Martinrea points to Rule 37 stating that
“Gonzalez’'s position necess#s . . . precluding Gonzalez from offering any testimony
regarding cycle time observatiomsher than the four records produced pursuant to Court
Order.” Dkt. No. 225. This argument does not passter because Martinrea has not shown that
Gonzalez failed to comply with a Court order.

The Court ordered Gonzalez to produeeord evidence.SeeDkt. No. 117. Martinrea
concedes that Gonzalez produced foecords “pursuant to Court Order.” Dkt. No. 225.
Accordingly, Martinrea has proded “insufficient evidence that [Gonzalez] violated” a Court
order and a Rule 37 sanction is inapplical8ee Epicentre Strategic Corp.--Michigan v.
Cleveland Const., IncNo. CIV. 04-40278, 2007 WL 1017644, *t5 (E.D. Mich. Mar. 30,
2007) (quotingTaydus v. Cisnero902 F.Supp. 288, 295 (D. Mass. 1995pe also id(citing
Brandt v. Vulcan, Inc.30 F.3d 752, 755-56 (7th Cir.1994) to etdfi]f [the party] wishes to
obtain such sanctions,ntust comply with the procedural resements of Rule 37(a) and (b).”).

The same goes for the “robot inspection, neiance, repair or replacement records.”
This Court’s Order mandated Gonzalez to “prldo Martinrea . . . 3. the robot inspection,

maintenance, repair, and replacement recofddk}. No. 117 at 7. Martinrea points out that

-26-



Gonzalez indicated “it does not have any swedords,” so Gonzalez shld be precluded from
introducing evidence garding the topicSeeDkt. No. 182 at 6 (citig Dkt. No. 182-3 at 23).
Martinrea’s position is disingenuousvabrst and misleading at best.
Martinrea provided an abridge@rsion of Gonzalez'’s interrogatory response. Looking at
the Gonzalez’s interrogatory mmse in context is illuminating:
Martinrea has sought production of any rolnspection, maintenance, repair, and
replacement records relating to the peogrthat Gonzalez may have in its
possession or control. Goalez hereby certifies that it does not have any such
records. Martinrea (not Gonzalez) hired ICR to inspect, maintain, and repair the
robots Martinrea contracted to prdei As it was not within Gonzalez's
contractual responsibility to inspect, maiim, repair or replace robots, Gonzalez
entrusted these tasks to Martinrea, which contracted with ICR. Documents
generally discussing problems with tlkartinrea-provided robots include but are
not limited to open issues.
Dkt. No. 182-3 at 23. Thus, Gonzalez argiteead minimal documentation regarding robot
inspection, maintenance, repair, and rephaent because it was Martinrea who assumed
contractual responsibility for the robots. Aodimgly, Gonzalez arguesahsuch documentation
should have been kept by Maréa and/or by the third partgontractor, Industrial Control
Repairs (“ICR”), Martinrea hired to do the joBecause it was not responsible for keeping the
records, Gonzalez indicated that it gaverfitaea copies of Gonzalez’'s documented “open
issues” with the robotsSeeDkt. No. 206 at 8. Moreover, artitically, to comply with the
Court’s order, Gonzalez claims that it, not Ntana, “served a third-party subpoena on ICR . . .
for its project records, and when Gonzalez obtathede records it delivered a copy of them to
Martinrea.”ld. Martinrea does not even attempt to &ddrGonzalez’s contentions in its Reply,

and simply reiteratesstprevious argument§eeDkt. No. 225 at 3-4. Accordingly, Martinrea

has again provided insufficient evidence that Gonzalez violated a Court order such that a Rule 37

-27-



sanction is inapplicablé&see Epicentre Strategic Corp.--Michigan2007 WL 1017644, at *15.
As such, the CoulDENIES Martinrea’s seventMotion in Limine[182].

B. GONzALEZ'SMOTIONS

Gonzalez submitted one Motian Limine seeking five different order® limine. The
Court resolved “Evidentiary Issues Numbers One and Temvering the scope of Martinrea’s
expert testimony in the August 13, 2015 Opiniowd ®rder. “Evidentiary Issues Three, Four,
and Five” are addressed below.

1. The Court will Deny Without Prejudice Gonzalez’'s Request to Prohibit
Martinrea from Eliciting Inadmissible Le gal Conclusions from Lay Witnesses.

Gonzalez’s third requ in its Motionin Limine seeks an order “precluding Martinrea
from eliciting legal opinions &m any fact witnesses.” DKlo. 184 at 23. Following Martinrea’s
Response to Gonzalez’s Motionpkzalez proposed “that its regtido restrict the introduction
of lay opinions be denied wvhibut prejudice and revisited Martinrea’s counsel engages in
inappropriate cross-examination by asking wsses about legal conslons without laying a
proper foundation.” Dkt. No. 218 at 7. The Court agr&e® Sperberd19 F.2d at 712 (noting
that the “better practice is weal with questions ohdmissibility of evidence as they arise.”).
Accordingly, this Court wilDENY this requesWITHOUT PREJUDICE .

2. The Court will Deny Gonzalez's Request for an Order/n Limine that the
Court’s Summary Judgment Decision is the Law of the Case.

Gonzalez’s fourth request is for an orderlimine “prohibiting re-litigation of issues
already decided by the Court’'s summary judgt@pinion.” Dkt. No. 184 at 23. For example,
Gonzalez seeks to prohibit Mant@@a from presenting its “fixedrge” contract theory to the
jury, and to prohibit Martinrea from using theord “settlement” to describe the parties’
discussions regarding cost overruSge id.at 21. Gonzalez argues that the “law of the case”

doctrine precludes Martinrea from re-litigating issues already resolved by this Court.
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Alternatively, Gonzalez arguesataddressing such topicsowd be unduly prejdicial as it
would confuse the issue&ee idThe Court willDENY this request.

The Court finds that the law of the casetdae does not apply here after reviewing an
opinion by Magistrate Judge Joseph G. Scovilleaiuhe United States District Court for the
Western District of MichiganSee Stryker Corp v. TIG Ins. CdNo. 1:05-CV-51, 2014 WL
198678, at *1-2 (W.D. Mich. Jan. 15, 201&f'd sub nom. Stryker Corp. v. TIG Ins. CNo.
1:05-CV-51, 2014 WL 1328151 (W.D. Mich. Apr. 1, 201After noting that “[t]he law of the
case doctrine is much misunderstood by both éenand courts,” Judge Scoville proceeds to
explain when the doctrine &éppropriate as follows:

Cases applying the law of the case doetramise in two distinct circumstances.
The first arises when a case has been remanded by an appellate court. In such
circumstances, the trial court is boundotoceed in accordance with the mandate
and the law of the case as &dithed by the appellate decisioSee, e.g.,
Goldberg v. Maloney692 F.3d 534, 538 (6th Cir.201Zjanover Ins. Co. v. Am.
Eng’g Co.,105 F.3d 306, 312 (6th Cir.1997). €@nan appellateourt decides

upon a rule of law, “that @esion should continue tgovern the same issues in
subsequent stages of the same caSedtt v. Churchill,377 F.3d 565, 569—-70

(6th Cir.2004) (quotation and citation omitted). . . . This branch of the law of the
case doctrine, sometimes called the “mandate rule,” has no application to the
present case, as [the defendant] is nlying on any finding of the Sixth Circuit
Court of Appeals.

The other species of the law of the cdsetrine “posits that when a court decides
upon a rule of law, that decision shouldntinue to govern the same issues in
subsequent stages in the same cdepper v. United States;— U.S.
—, 131 S.Ct. 1229, 1250, 179 L.Ed.2d 196 (2011) (qucarpna v. California,
460 U.S. 605, 618, 103 S.Ct. 1382, 75 L.Ed3A@ (1983)). In contrast to the
mandate rule, which is a rule of prectus this aspect of the law of the case
doctrine does not limit the court’s powebut merely directs its discretion.
Pepper,131 S.Ct. at 1250. . . . Thus, in costreo the mandataile, pursuant to
which the district court is virtuallydund to follow a previous appellate holding,
this aspect of the law of the case doetris purely discretionary, allowing the
district court to revisit previous deasis on the basis of new evidence, new law,
or a determination that the preus decision was not sustainalfi®e American
Canoe,326 F.3d at 515.
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Id. at 1-2. Critically, Judge Scowllcorrectly noted that “[ulndeany appropriate view of the
law of the case doctrine, therefore, the dedasiembodied in [a] summary judgment opinion . . .
will be subject to possible reconsideration . . . in subsequent proceedihgd.2. Accordingly,
the law of the case doctrine daest prohibit re-litigation othe summary judgment decision.

Nevertheless, the Court aldgaruled that the contract sisue was not a pure fixed price
contract,seeDkt. No. 118 at 6-10, and that Martinrdal not demonstrate that there was an
unambiguous settlement ande&$e of any and all clainigr additional compensatiosee id.at
19-22. Martinrea did not file a mot for reconsideration, and hast provided the Court with
reason to revisit those findings. Moreovendaimportantly, Martinrea does not assert, or
indicate, that the Court needs to revisit those findings.

Martinrea contends that “it does not intendatgue during trial that the parties entered
into a ‘pure fixed price’ contra¢tDkt. No. 220 at 5, and “does nittend to offer evidence that
the parties agreed to ‘settle’ all of Plaintiff's claimhi]’ at 6. Instead, Martinrea contends that it
only intends to “reference the ‘fixed price’ comted in the Contract’'s terms” to reference the
fact that there was a bilateral agreement betvileemparties where eagarty had an obligation
under the contracBee idat 5-6 (referring to Dkt. No. 118 &B-14). The Court sees no problem
with such testimony, so long as there is mention of a “pure fixed price contract.”
Additionally, Martinrea asserts that it “does inte¢ondffer evidence that the parties settled some
of Gonzalez’s claims” Dkt. No. 220 at 6. Sangj as Martinrea confindss testimony to “the
undisputed and relevant . . . ECN claims,” DKb. 201 at 18, that “[loth parties’ damage
experts accepted . . . were settled and paid[,]” Dkt. No. 220 at 7, the Court, again, sees no
problem with such testimony. c&ordingly, so long as Martinredoes not revisit issues this

Court has already decided, as Maxin has indicated, the Court WIIENY this request.
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3. The Court will Deny Without Prejudice Gonzalez's Request for an Order/in
Limine Requiring Live Testimony Where Available.

Lastly, Gonzalez requests arder “requiring the presentati of live testimony from all
witnesses, not deposition snippets.” Dkt. No. 184 at 23. The Federal Rules of Civil Procedure
express an unmistakable prefererfor live testimony in openoart over testimony taken in a
deposition.SeeFeD. R. Civ. P. 32(a)(4)(E). This Court also has a strong preference for live
testimony.See White v. lllinois502 U.S. 346, 356, 112 S.Ct. 736, 116 L.Ed.2d 848 (“The
preference for live testimony . . . is because efithportance of cross-examination, ‘the greatest
legal engine ever invented for the discovery oftir”) (citation omitted). Martinrea asserts that
this “is a non-issue.” Dkt. No. 210 at 19. Indee@ plarties appear to have worked out the live
appearance of witnesses at triaéeDkt. No. 156-2 at 3. Because it appears an agreement has
been worked out such that wisses will testify live, the Court wilDENY this request
WITHOUT PREJUDICE . Gonzalez may re-raise this matter if it becomes a concern.

V. CONCLUSION

These are the rulings of the Court. The Court emphasizes that “[a] ruling on a imotion
limine is no more than a preliminary, or advisaopjnion that falls entirely within the discretion
of the district court . . . the district court ynahange its ruling atial for whatever reason it
deems appropriate,” and “where sufficient $alslive developed to warrant the changériited
States v. Yannot2 F.3d 999, 1007 (6th Cir. 1994) (citibgited States v. Luc&13 F.2d 1236,
1239 (6th Cir. 1983aff'd, 469 U.S. 38, 105 S.Ct. 460, 83 L.Ed.2d 443 (1984).

Accordingly, the CourGRANTS Martinrea’s Motionin Limineto Exclude References
to the Court’'s Summary Judgment Order andeDPretrial Hearings and Papers [180].

The CourtGRANTS in part andDENIES in part Martinrea’s Motionsn Limine to

Exclude Reference to Allegations of Injury Death Purportedly Caed by Robots [168]; to
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Exclude Lay Witness Testimony Regarding Goaezal Alleged Damagegd.74]; and to Exclude
References to any Alleged Corporate Greed,00atiess, Financial Resources or any So-Called
“Deep Pockets” Arguments [179].

The CourtDENIES Martinrea’s Motionan Limineto Exclude Gonzalez’s Improper Lay
Opinion Testimony Concerning Robots and Theinétionality [170]; toPreclude Contradiction
or Rebuttal of Martinrea’s Expert Witness Repdi81]; and to Enforce this Court’'s Order
Concerning “Cycle Time Observations” arftRobot Inspection, Maintenance, Repair or
Replacement” Records [182].

Likewise, the CourDENIES in part Gonzalez’'s Motiom Limine [184]—specifically,
the requests with respect to Evitlary Issues Three Four and Five.

IT IS SO ORDERED.

Dated: August 18, 2015
K/ Gershwin A Drain

HON. GERSHWINA. DRAIN
UnitedStatedDistrict CourtJudge
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