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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LISA COCHRAN,
Plaintiff,

VS. CaseNo. 2:13-cv-11756
Hon. Lawrence P. Zatkoff
SHELBY TOWNSHIP, RONALD
LEHMAN, ADAM JENZEN, and
JASON ZUK, in their individual and
official capacities,

Defendants.
/

OPINION AND ORDER

AT A SESSION of said Court, held the United States Courthouse,
in the City of Port Huron, State of Michigan, on September 16, 2014

PRESENT: THE HONORABLEAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

. INTRODUCTION
This matter is before the Court on a Motion for Summary Judgment from Defendants
Shelby Township, Ronald Lehman, Adam Jenzmhdason Zuk [dkt. 28]. The motion has been
fully briefed. The Court finds that the facts and legal arguments are adequately presented in the
parties’ papers such that the decision proeesdd not be significanthaided by oral argument.
Therefore, pursuant to E.D. Mich. L.R. 7){®), it is hereby ORDERED that the motion be
resolved on the briefs submitted, without orgjuanent. For the following reasons, Defendants’

motion is DENIED IN PART and GRANTED IN PART.
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I1.BACKGROUND
This case revolves around the allegeidiproper actions taken on April 24, 2011, by
Police Officers Ronald Lehman (“Defendantfi@ér Lehman”), Adam Jenzen (“Defendant
Officer Jenzen”) and Jasoruk (“Defendant Officer Zuk™ of the Shelby Township Police
Departmerftagainst Lisa Cochran (“Plaintiff"). Th@ourt finds that the parties do not agree on
most of the facts that precipitated Plaintiffs complaint. As such, the Court will provide
descriptions of the events thaanspired as asserted bbthDefendants and by Plaintiff.

A. DEFENDANTS TIMELINE OF EVENTS

On April 24, 2011, Plaintiff's sister Lauf@aratony (“Daratony”) aived at Plaintiff's
residence to assess whether ileiwas safe. Daratony testifien her deposition that she was
worried about Plaintiff because Plaintiff had meturned any of Daratony’s phone calls and had
skipped a family holiday event. Daratony aésserts that, in the dajesading up to April 24,
2011, Plaintiff told Daratony that Plaintiff hadgun in her bedroom and was planning on using
this gun to Kkill herself and a sibling. Upormrigal at Plaintiff's residence on April 24, 2011,
Daratony asserts she knocked on the dadrraceived no response from Plaintiff.

At that time, Daratony called 8-1, reporting Plaintiff was sudal, had threatened to Kill
a sibling and was in possession of a firearmtalamy also told police she was nervous that
Plaintiff had followed through on her suicidalehts. Daratony’s call was directed to the Shelby
Township Police Department. Dispatch diegctDefendant Officers lbenan and Jenzen to
respond to a call from a residence in Shelbwighip, Michigan, where there was a “suicidal
family member” inside the residence “with anet family member” in “the master bedroom

which is whre [sic] the gun wasSeeDkt. # 28, Ex. F, p. 1.

! Lehman, Jenzen and Zuk will at times beextilely referred to as “Defendant Officers.”
2 Shelby Township, Lehman, Jenzen and Zuk willraes be collectively referred to as “Defendants.”
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Prior to any of the Defendant Officers arngi Daratony asserts Plaintiff came to the
front door and allowed Daratongnd four other family membgrto enter the residence.
Daratony claims that, upon seeing Plaintiff's epmance, she “got worried” and called 9-1-1 a
second timeSeeDkt. # 28, Ex. A, p. 15. Defendant Qfér Lehman, the first to arrive at
Plaintiff's residence, representsat Daratony was still on ¢hphone with dispatch when he
arrived. As Defendant Officer Lehman begapeaking to Daratony on the porch of the
residence, Defendant Officer Jenzarrived. Defendant Officers hman and Jenzen assert that
the front door of the residea was open upon their arrivahch that Daratonygave each
permission to enter the residenSeeDkt. # 28, Ex. B, p. 18; Ex. C, p. £5.

Defendants assert Daratony directed Defen@diiter Lehman’s attention upstairs to the
master bedroom where Ri&iff was located. Defendant Offieetehman and Jenzen report that,
from the doorway of the bedroom, they observexdriff and found her tde “frantic,” yelling
incoherently and in an “agitatedat” on the bed inside the bedrodBeeDkt. # 28, Ex. B, p.
21; Ex. C, p. 15-16. When Defendant Officers inforrRdaintiff why they were there, Plaintiff
began speaking incoherently, was unable tewan questions, and began screaming at the
Defendant Officers. Defendaffficers Lehman and Jenzen deteed at this point that a
mental health transport was necessary.

Defendant Officer Zuk arrived after Defgant Officers Lehman and Jenzen began
interacting with Plaintiff. Defendd Officer Zuk also agreed thatmental health transport was
necessary. At this point, DefemdaDfficers Jenzen and Zuk askBlaintiff to stand up from the

bed so they could handcuff hpursuant to Defendant Shelby Wieship protocol for mental

3 Defendants’ motion for summary judgment asserts “it is undisputed that Officer Lehman enters the residence
through amppen front door and first encounters caller Daratony in the living roo8e€Dkt. # 28, p. 2 (emphasis

in original). Although in their depositions Defendadfficers Lehman and Jenzen assert they first encounter
Daratony outside the home, the Court firtiat there is no dispute that the front door was open prior to Defendant
Officers Lehman and Jenzen entering.



health transport. Plaintiff refused to comphowever, going limp and attempting to tuck her
arms under her torso on her way down toghmund. Defendant Officers Jenzen and Zuk each
report grabbing one of &htiff's arms so as to allower to go easily to the ground. Once
Plaintiff was on the ground, DefendaOfficer Zuk attempted tbandcuff her. The Defendant
Officers report that Plaintiff sested Defendant Officer Zuk’sitral attempts to handcuff her by
either kicking her legs, swinging her armshy attempting to hide her arms underneath her
body. Defendant Officer Zuk was nevertheless abletwdcuff Plaintiff. Defendant Officer Zuk
remembers hearing a “pop” as he handcuffed Risnivrists, but he wasot sure whether that
was the sound of the handcuffs or something eSeeDkt. # 28, Ex. D, p. 25. None of the
Defendant Officers remember aiitiff ever indicating thatthe handcuffs were too tight;
Defendant Officer Zuk reports that she “never complained ont#.” The Defendants report
that Defendant Officers Jenzen and Zuk helped Plaintiff to her feet by placing a hand under each
of her armsld., at p. 24; Dkt. # 28, Ex. C, p. 28ue to the “pop” Defendant Officer Zuk heard
while handcuffing Plaintiff, the Oendant Officers called for medicabnsport to take Plaintiff

to the hospital.

After Defendant Officer Zuk handcuffed gttiff, Defendant Officers Lehman and
Jenzen escorted Plaintiff out of the bedroamd downstairs to the waitiy ambulance. All of the
Defendant Officers report that Plaintiff wasvee placed in the backf a squad car, instead
going directly from the residence to the ambulaghBefendant Zuk then searched the bedroom
and confiscated one firearm. Defendant Officassert they removdelaintiff handcuffs once

Plaintiff entered the ambulance, and wefBlaintiff left for the hospital.

* The Court notes that the EMS Report issued on the dthyedhcident indicates thatuJpon arrival this 47 year
old female was found seated in the back seat of a Patrol veldelebkt. # 28, Ex. G, p. 8.
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Defendant Officers assert they had no furttentact with Plaintiff. They claim Daratony
followed the ambulance to Henry Ford Hospitalreoluntarily commit Plaintf. Plaintiff was
released the same day with an “impression’anf“elbow contusion/sprain” and “depression
without suicidal intent.”SeeDkt. # 28, Ex H., p. 8.

B. PLAINTIFF’STIMELINE OF EVENTS

Plaintiff asserts that, on April, 22011, she was at home and “minding her own
business” when Defendant Officers barged imo bedroom, grabbed her out of the bed and
“falsely claimed she was suicidal before egpeaking with her or assessing the situatidhée
Dkt. # 31, p. 7. Plaintiff claims she asked Defant Officers to leave her home and informed
them that she was not suicidal, but thagytlefused. Instead, she asserts she wiambefitly
thrown to the floor” and was then handcuffdly Defendant Officers Zuk and Jenzdd.
(emphasis in original) Plaintiff claims she complained atiglpoint that the handcuffs were too
tight, but was told “too badby the Defendant Officersd. Plaintiff did admit in her deposition
that she did not suffer any injury to her wrisis a result of the handcuffs allegedly being too
tight. SeeDkt. 28, Ex. E., p. 60. Plaintiff assertseshdvised the Defendafifficers that her
elbow was in pain, that her jawas hurting, and that her physichsabilities meant they had to
be careful with how theyandled her. Plaintiff contendisat Defendant Officers ignored her,
instead lifting ‘Plaintiff off of the floor by the chain between the two handcuffs.” Id., at 8
(emphasis in original).

Plaintiff asserts she was then escorted frmnbedroom out of her home and forced into
a police car. Plaintiff contends she informedddelant Officers that sh&ould have no room in
the police car, as one of the passenger seapughed as far back iagould go, but was again

ignored. After approximately five minutes, Pitdf was removed fronthe police car and put



into an ambulance. Plaintiff argues she wasrtakeHenry Ford Hospital, where Plaintiff claims
the medical staff confirmed that “there waething wrong with Plaintiff and she was not
suicidal.”ld.

C. PROCEDURALBACKGROUND

On April 18, 2013, Plaintiff filed her complaimt this Court against Defendants, alleging
violations of Plaintiffs Fourth Amendmentghts by using excessivert® (Count I); gross
negligence (Count Il); “Shelby Towhip’s Constitutional Violations{Count IIl); assault and
battery (Count 1V); false arresttse imprisonment (Count V); amiblation of Plaintiff’'s Fourth
Amendment rights through illegal search andwe (Count VI). On May 16, 2013, this Court
entered an Order dismissing withiquejudice each of Plaintiff'state law claims, i.e., Counts II,
IV and V [dkt. 8].

1. LEGAL STANDARD

Summary judgment is propewhere “the pleadings,depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and theimggparty is entitled tjudgment as a matter of
law.” Fed. R. Civ. P. 56(c)fhompson v. Ash@50 F.3d 399, 405 (6th Cir. 2001). The moving
party bears the initial mden of demonstrating ¢habsence of any genuine issue of material fact,
and all inferences should be madefavor of the nonmoving partyCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986). Theowing party discharges its len by “‘showing’—that is,
pointing out to the district cots#that there is an absenceeafidence to support the nonmoving
party’s case.” Horton v. Pottey 369 F.3d 906, 909 (6th Cir. 2004) (citidglotex 477 U.S. at

325).



Once the moving party has met its burderpafduction, the burden then shifts to the
nonmoving party, who “must do more than simgipw that there is some metaphysical doubt as
to the material facts.”Matsushita Elec. Indus. & v. Zenith Radio Corp475 U.S. 574, 586
(1986). The nonmoving party mugjo beyond the pleadings and by . affidavits, or by the
‘depositions, answers to interrogatories, and admissions on file,” designate ‘specific facts
showing that there is a genuine issue for trialélotex 477 U.S. at 324 (citing Fed. R. Civ. P.
56(e)). “[T]he mere existence of a scintibé evidence in support dhe [nonmoving party’s]
position will be insufficient [to defeat a motionrfsummary judgment]; there must be evidence
on which the jury could reasonaldlpd for the [nonmoving party].”Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986).

[V.ANALYSIS

Plaintiff's three remaining counts are &tought pursuant to 42 U.S.C. 8§ 1983 (“8
1983"). Section 1983 is not itselfsource of substantive rights, buather proviés a right of
action for the vindication of independent constitutional guarantegse Braley v. City of
Pontiag 906 F.2d 220, 223 (6th Cir. 1990). In ordierprevail on a civil rights claim under §
1983, Plaintiff must establish: (&)person acting under color of stites, (2) deprived Plaintiffs
of a right secured by the U.S. Constitution or laws of the United St8tes.e.g.Smoak v. Hall
460 F.3d 768, 777 (6th Cir. 2006).

Defendants assert that the evidence collected and arguments presented in this matter
indicate that none of Plaintiff's constitutionaghis have been violatedAs such, Defendant
Officers Lehman, Jensen and Zukiasist they are entitled to summary judgment on the basis of

qualified immunity. Further, Defendant ShelBpwnship asserts it is entitled to summary



judgment because Plaintiff has failed to providg &vidence of an official policy or custom
practiced by Defendant Shelby Township that caused some deprivatiariff civil rights.

A. DEFENDANT OFFICERSL EHMAN, JENSEN ANDZUK (CouNTsl| AND VI)

Counts | and VI of Plaintiff's complaint athe that Defendant Officers Lehman, Jenzen
and Zuk violated Plaintiff's Fourth Amendmenghits in a number of waysDefendant Officers
Lehman, Jenzen and Zuk argue that theiroastido not amount to a violation of any of
Plaintiff's civil rights, and thathey are thus entitled to pemtion under qualifié immunity.

Government officials are shielded from liability under the doctrine of qualified immunity
“insofar as their conduct does noolate clearly establiged statutory or cotitutional rights of
which a reasonable person would have knowndarlow v. Fitzgerald 457 U.S. 800, 818
(1982); see also Pierson v. RapB86 U.S. 547 (1967). In order to determine whether a
government official is entitled tqualified immunity, the Court plorms a two-step analysis.
The Court first must consider whether the allegeadd “[tjlaken in the light most favorable to the
party asserting the injury . .show [that] the officer's condueiolated a constitutional right[.]”
Saucier v. Katz533 U.S. 194, 201 (2001). The Court tmeast decide “whether the right was
clearly established.ld. To conclude that a right is cleadgtablished, “theantours of the right
must be sufficiently clear that reasonable official would unde&ad that what he is doing
violates that right.” Anderson v. Creightqrd83 U.S. 635, 640 (1987). The burden is on the
plaintiff to show that the defendant m®t entitled to qualified immunity See Miller v. Admin.
Office of Courts448 F.3d 887, 894 (6th Cir. 2006).

l. Count VI
Plaintiff argues the Defendant Officers \at#d her Fourth Amendment rights by failing

to knock and announce their presence prior torieigtener home. Plaintiff contends that no



exigent circumstances existed that would justifg tharrantless entry. Further, Plaintiff asserts
the Defendant Officers violated her Fourth Amendment rights by illegally arresting her. As such,
Plaintiff argues these clainmsust survive Defendants’ motion for summary judgment. The Court
is not convinced.

a. Plaintiff's Unlawful Entry Claim is Meritless

It is true that the “Fourth Amendment gealéy prohibits warrantles entry of a person’s
home, whether to make an arrest or to search for specific objdctsis v. Rodriguez497 U.S.
177, 181 (1990) (internal citations omitted). eTlBupreme Court and Sixth Circuit have
recognized several exceptiorte® this general prohibition. One such exception permits
warrantless entry if exigent circumstances egse Brigham City, Utah v. Staus47 U.S. 398,
403 (2006);see also Ewolski v. City of Brunswi@87 F.3d 492, 501 (6th ICi2002). “Exigent
circumstances arise when an emergency situa#nands immediate pati@ction that excuses
the need for a warrant including the needassist persons who ameriously injured or
threatened with such injuryKovacic v. Cuyahoga Cnty. Dep't of Children & Family Seria4
F.3d 687, 695 (6th Cir. 2013)ert. denied 134 S. Ct. 2696 (U.2014) (internal citations
omitted). “The relevant inquiry is whetheretliacts are such that an objectively reasonable
officer confronted with the same circumstes could reasonably believe that exigent
circumstances existedEwolskj 287 F.3d at 501.

The Court finds that the factgewed in the light most favable to the Plaintiff, indicate
exigent circumstances existed such that the Defdér@Hicers’ warrantless entry into Plaintiff’s
residence was objectively reasonable. In revigwihether exigent circumstances were present,
the Court considers the totality of the circumstances and the situation as it was presented at the

time. SeeU.S. v. Huffman461 F.3d 777, 783 (6th Cir. 2006 All three Defendant Officers



assert that messages sent frogpdtich indicated Plaintiff was isidal, had threatened to kill a
sibling and then herself, and wimspossession of a firearm. Hoet, upon arrival at Plaintiff's
residence, the Defendant Officersnfirmed with Daratony that &htiff had expressed suicidal
thoughts, was in possession of a firearm, angl s&ying she was going shoot herself and her
brother. The Court finds that this the sort of credible andligble evidence that the Sixth
Circuit has previously found gtified warrantless entry due to exigent circumstanSes
Huffman 461 F.3d at 785see also Nelms v. Wellington Way Apartments,, 1313 F. App’X
541, 546 (6th Cir. 2013).

Plaintiff does not dispute that the Defend@ifiicers received this information. Instead,
Plaintiff asserts that exigent circumstancesratl exist because the Defendant Officers did not
activate their lights and sirens when travelling taiflff's residence. Riintiff fails to provide
any authority whatsoever to support this cotiten Indeed, Plaintiff provides no evidence or
authority to suggest that the f2adant Officers were unreasonalsiébelieving persons inside of
Plaintiff's residence — includg Plaintiff — were threatea with serious injury.

As such, the Court finds exigent circumstes existed such th@defendant Officers
Lehman, Jenzen and Zuk did not violate Pl#istiFourth Amendment rights by entering her
residence without a warraht. Further, the existence of these exigent circumstances renders
irrelevant any examination concerning whethiee Defendant Officers failed to knock and
announce their presence prior to entering thaleesie or whether the Defendant Officers were

given proper consent prior to entering the residence.

® Although Plaintiff argues “genuine factual disputes preclude the granting of qualified imfhthetCourt finds

Plaintiff makes absolutely no attempt to apply this blanket statement to the matter at hand. As such, the Court relies
on the Sixth Circuit’s finding that “in a case where the underlying facts are essentially undisputed, and where a
finder of fact could reach but one conclusion as to tlistence of exigent circumstess, the issue may be decided

by the trial court as a matter of lawdancock v. Dodsqr958 F.2d 1367, 1375 (6th Cir. 1992).
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b. Plaintiff's Unlawful Arrest Claim is Meritless

Plaintiff next argues that her “arrest” waslawful because Defendants have failed to
provide any evidence that the Defendant Officersgieed “a suicidal Plaintiff.” Plaintiff also
claims that she never made any statements vespect to hurting heelf or anyone else.
Plaintiff thus argues that the Defdant Officers lacked the “requisite legal justifications to arrest
Plaintiff.”

“The Fourth Amendment requires an official seizing and detaining a person for a
psychiatric evaluation to have probable cause lieveethat the person Bangerous to [herself]
or others.”"Monday v. Oullette118 F.3d 1099, 1102 (6th Cir. 1997)A showing of probable
cause in the mental health seizure contextiregwnly a probability or substantial chance of
dangerous behavior, not an actual showing of such behadviegler v. Aukerman512 F.3d
777, 783 (6th Cir. 2008) (internal citations omittesBe also Mondayl18 F.3d at 1102 (“Just as
actual innocence will not render arrest invalid if it is based on then-existing probable cause
that criminal activity is occurring . . . a mentaalth seizure can rest upon probable cause even
when the person seized does not actually s@iféen a dangerous mental condition.”). Finally,
“[a] reviewing court must asse the existence of probable cause from the perspective of a
reasonable officer on the scene, rathantkvith the 20/20 vision of hindsightRadvansky v.

City of Olmsted Falls395 F.3d 291, 302 (6th Cir. 2005)

The Court finds that the facts presentedewed in the light most favorable to the
Plaintiff, nevertheless indica@efendant Officers Lehman, Jenzand Zuk were reasonable in
finding probable cause existed as to warrant detaining Plaifitfor a psychiatric evaluation.

As has been established, the Defendant Offieene working with information from dispatch

® The Court notes that “[d]etermining efher probable cause existed presents a jury question, unless there is only
one reasonable determination possibiRativansky395 F.3d at 302 (internal citations omitted).
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that Plaintiff had expressed suicidal thoughts, that she possessed a firearm, and that she had
threatened to kill a sibling dnherself. Further, upon entryf Plaintiff’'s residence, the
Defendant Officers report that d@nhtiff looked “disheveled,” thashe was “frantic and out of
control,” and was “very jittery” and was “incohereng&eDkt. 28, Ex. D., p. 28; Ex. B., p. 21;

Ex. C, p. 18. These same concerns were edpoessed by Daratony when she interacted with
Plaintiff on the day in questio®eeDkt. # 28, Ex. A, p. 15. Plairtiprovides little resistance to
these facts, stating in one lone paragraphdnresponse to Defendants’ motion that: (1) she
testified that she nevenade suicidal statements, and (2) “yelling and screaming” is not enough
to provide the legal justification to detain Piglif. The Court finds tls argument unconvincing,

as the facts established above ¢ade that the situation presented a “probability . . . of dangerous
behavior” such that probable cmuexisted for the Defendant @#rs to detain Plaintiff.

Therefore, the Court finds that Plaintifiiled to satisfy heburden proving Defendant
Officers Lehman, Jenzen and Zuk are notitled to qualified immunity on this couft.
Accordingly, with respect to Count VI, th€ourt grants Defendants’ motion for summary
judgment.

[l Count I: Excessive Force

Plaintiff next asserts thabefendant Officers Lehman, dieen and Zuk violated her
Fourth Amendment rights by usirxcessive force to detain heEpecifically, Plaintiff claims
that the Defendant Officers handcuffed her excedsitightly and failed to loosen her handcuffs
when she requested such religRlaintiff further claims the Cfendant Officers violated her
constitutional rights when thdifted her up by the chain betwebar handcuffs. Plaintiff asserts

both of these incidents illustea the Defendant Officers useelxcessive force, and that

" As Plaintiff failed to provide sufficient evidence that a constitutional right had been violated, the Court need not
address whether such a right was clearly establishedler to conclude qualified immunity applies.
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Defendants’ motion for summary judgment witlgaeds to this claim must thus be denied.
Defendants assert no excessive force wasueast in detaining or moving Plaintiff.

“Determining whether the force used to effacparticular seizure is ‘reasonable’ under
the Fourth Amendment requires a careful balancing of the nature and quality of the intrusion on
the individual's Fourth Amendment interests’ [sic] against the countervailing governmental
interests at stake.'Graham v. Connqr490 U.S. 386, 396, (1989) (internal citations omitted).
As the Supreme Court illuminated,

Not every push or shove, even if it ynlater seem unnecessary in the peace of a
judge’s chambers . . . violates tHeourth Amendment. The calculus of
reasonableness must embody allowance ferfalst that police officers are often
forced to make split-second judgments—in circumstances that are tense,
uncertain, and rapidly evolwj—about the amount of foe that is necessary in a
particular situation.

[o}

The Sixth Circuit further explained that,i] evaluating the reasonableness of force
used, courts should examine the severity ofdimme at issue, whether the suspect poses an
immediate threat to the safety of the officersotiters, and whether [shis actively resisting
arrest or attempting tevade arrest by flightSmoak v. HaJl460 F.3d 768, 783 (6th Cir. 2006).
Additionally, “[c]laims of excessive force are analyzedder an objecte+reasonableness
standard, which depends on the facts and ciramstof each case viewed from the perspective
of a reasonable officer on the scendiller v. Sanilac Cnty, 606 F.3d 240, 251 (6th Cir. 2010)
(internal citations omitted). “In determining ether there has been a violation of the Fourth
Amendment, we consider not the ‘extent of tharyinflicted’ but wheher an officer subjects a

detainee to ‘gratuitous violenceld. (internal citations omitted).
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a. Plaintiff's Tight Handcuffs Excssive Force Claim is Meritless

Plaintiff's first allegation of excessive force involves excessivglgtthandcuffs. While
the Fourth Amendment prohibits unduly tightndauffing in the course of detaining a person,
not all allegations of tight handifing amount to excessive forceSee Lyons v. City of Xenia
417 F.3d 565, 575 (6th Cir. 2005). In order $mch a claim to survive summary judgment,
“plaintiff must offer sufficient evidence to create a genuine issue of material fact that (1) he or
she complained the handcuffs were too tighttt{2)officer ignored thoseomplaints; and (3) the
plaintiff experienced some physicajury resulting from the handcuffingMorrison v. Board of
Trustees of Green TB82 F.3d 394, 401 (6th Cir. 2009).

The Court finds that, in viewing the facts & light most favorable to the Plaintiff,
Plaintiff has failed to satisfy this three-prongest. Even if the Court accepts that Plaintiff
complained to the Defendant Officers that hendwaffs were too tight and that the Defendant
Officers ignored her complaints, Plaintiff faite satisfactorily prove she experienced some
physical injury resulting from her handcuffinglthough Plaintiff now allegein her response to
Defendants’ motion that there was “bruisingh her wrists as a reswf the handcuffing,
Plaintiff contradicts this statement in her deposition by admitting that she did not suffer any
injury to her wrists as a result tife handcuffs allegedly being too tigtbeeDkt. 28, Ex. E., p.

48. Further, the EMS medical report indicatest thlaintiff “stated she was uninjured and did
not need to go to the hospital, [Plaintiffastd several times she was not injure8&8eDkt. 28,

Ex. G, p. 8. While Plaintiff also asserts she sutfdedt elbow pain as a result of her detainment,
she has offered no evidence that any pain shénfékr left elbow was eesult of the allegedly

too tight handcuffing. As such, ti@ourt finds that Plaintiff does noffer sufficient evidence to
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create a genuine issue of material fact that the Defendant Officers violated her constitutional
rights when handcuffing her.

b. Plaintiff's Lifting by the HandcuffsExcessive Force Claim Presents
Genuine Issues of Material Fact

In her second excessive force claim, Pléistsserts the Defendant Officers violated her
rights when they pulled her up biye chain between her handcuffs. Plaintiff claims this action
was taken despite that fact that she never rediseeBefendant Officers’ attempts to detain her,
and caused her to suffer sigondnt pain in her elbow.

The Court must review the event in questiorsegments when determining whether an
officer’'s actions are reasonabtee Morrison v. Board dfrustees of Green T,pb82 F.3d 394,
401 (6th Cir. 2009). Further, the Sixth Circuitsheonstantly held thduse of force after a
suspect has been incapacitated or neut@liz excessive as a matter of lawd’, at 406.
Likewise, the Sixth Circuit resa previously indicated thagpulling on the chain between a
detainee’s handcuffs once they were detaimmadcconstitute an excessive use of forSee
Vance v. Wadeb46. F.3d 774, 783 (6th Cir. 2008ge also Williams-Turk v. Bazagase No.
09-14786, 2011 WL 2837618 at *6 (E.D. Mich. July 18, 2011) (J. Edmunds).

The Court thus finds that, considering the totality of hcircumstances and viewing the
facts in the light most favorable to Plaintiff, angene issue of material fact exists as to whether
the Defendant Officer’s used excessive force isimg Plaintiff to her fet after handcuffing her.
Plaintiff's claim of being raisetb her feet by the chain betweker handcuffs is refuted only by
the deposition testimony of the Defendant Officeffie Court finds that such assertions do not
satisfy Defendant’s burden of establishing thageouine issue of material fact exists. As such,
the Court finds that Plaintiff has presented a genissue of material fact that her constitutional

rights were violated by thBefendant Officers allegagse of excessive force.

15



The Court must next assess whether PRihtais demonstrated that the constitutional
right allegedly violateds clearly establishedsee Anderson v. Creightod83 U.S. 635, 640
(1987). As indicated above, ayht is clearly established if fe contours of the right [are]
sufficiently clear that a reasonabbfficial would understand thathat he is doing violates that
right.” Id. With this standard in mind, the Countdis that a reasonabléioer in the Defendant
Officers’ position would know that lifting Plaiiff by the chain between her handcuffs would
constitute excessive force, teby violating Plaintiffs FourthAmendment rights. While all
three Defendant Officers state in their depoassi that Plaintiff was not lifted by the chain
between her handcuffs, all three acknowledged that to do so would constitute excessive force.
SeeDkt. # 28, Ex. B, p. 36; Ex. C, p. 28; Ex. @,24-25. As such, the Court finds that Plaintiff
has presented a genuine issue ofemal fact that her constitutiohaghts were violated and that
the right violated was clearly established.

This does not end the Court’s inquiry, however, as the Court finds Plaintiff has failed to
provide sufficient evidence thalll three Defendant Officers violad one of her clearly
established rights. All threBefendant Officers argue that f2adant Lehman was in no way
involved with the process of taking Plaintiff the floor, handcuffing her, and subsequently
lifting Plaintiff to her feet. Istead, the Defendant Officers as$@efendant Officer Lehman was
several feet away froRlaintiff when Defendan©Officers Jenzen anduk took Plaintiff to the
ground. SeeDkt. # 28, Ex. B, p. 32; Ex. C, p. 19; Ex. D, p. 20. The Defendant Officers also
contend only Defendant Officers Jenzen and HKitkd Plaintiff to her feet, while Defendant
Officer Lehman was calling for an ambulanc®eeDkt. # 28, Ex. B, p. 35-36; Ex. C, p. 28; Ex.

D, p. 24-25. Plaintiff provides no evidencatttbefendant Officer Lehman ever used any

excessive force in lifting Plaintiff from theadibr. In fact, Plaintiff fails to even dispute
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Defendants’ argument that Defendant Officer Lahmvas not involved ihandcuffing Plaintiff
and lifting Plaintiff to her feet.

Therefore, the Court finds that Defenddbfficer Lehman is entitled to qualified
immunity for this claim. The Court further findsat Plaintiff has presited a genuine issue of
material fact with regards to the alleged usexafessive force by DefenuteOfficers Jenzen and
Zuk when lifting Plaintiff by the chain between her handcuffs. As such, Plaintiff has satisfied
her burden of showing that Defendant Officers Jenzen arkdaZe not entitled to qualified
immunity or summary judgment on this count.

c. Conclusion

For the reasons stated above, Defendants’ motion for summary judgment with respect to

Count | is denied in part and granted in part.

B. DEFENDANT SHELBY TOWNSHIP

Plaintiff's final claim alleges Defendant Shelby Township committed “constitutional
violations” against Plaintiff.Specifically, Plaintiff alleges Defelant Shelby Township practiced
or permitted policies or customs that resultedanstitutional violations to Plaintiff by failing to
supervise its police officers. Defendants assert this claim must fail for several reasons, including
Plaintiff's inability to identify an official policy or custom prdiced by Defendant Shelby
Township that has caused some deprivation of her civil rights.

As established by the Supreme Court, @lagovernment is liable under § 1983 only

when a plaintiff can prove an injury inflicted by its employees results from the execution of an

& The Court notes that Plaintiff's complaint does vaguely allude to a potential constitutional violation committed by
Defendants when they “failed to imkene” to stop the “excess force” that was allegedly occurring. As noted
above, however, Plaintiff offers no evidence or argument to support this naked assertion. Rartbeuytt finds

that the facts, viewed in the light most favorable tairiiff, do not indicate Defendant Officer Lehman had the
opportunity or means to prevent any excessive force that may have oc@eeediurner v. Scott19 F.3d 425, 429

(6th Cir. 1997). As such, the Court finds there can beatde claim for failure to intervene in this matter.
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official policy or custom. See Monell v. Dep’'t of Soc.r8ees of City of New Yorkd36 U.S.
658, 694 (1978). A local government may be fouatllé under § 1983 if plaintiff can prove
the local government failed tcain or supervise its employeeSee Hays v. Jefferson Cty., Ky.
668 F.2d 869 (6th Cir. 1982). “To succeed on a faitargain or supervise claim, the plaintiff
must prove the following: (1) the training or swpsion was inadequate for the tasks performed;
(2) the inadequacy was the result of the muyaikly's deliberate indifference; and (3) the
inadequacy was closely related do actually caused the injuryEllis ex rel. Pendergrass v.
Cleveland Mun. Sch. Dis#455 F.3d 690, 700 (6th Cir. 2006). “This ‘failure to supervise’ theory
of municipal liability is a rar@ne. Most agree that it exists aspoime allege they have seen it,
but few actual specimens have been proved [Plaintiff's claim] must meet the ‘rigorous
standards of culpability and causation’ that tBupreme Court has required when a plaintiff
claims that a municipality has indirectly causadviolation of federakights in spite of its
‘facially lawful’ policies.” Mize v. Tedford 375 F. App'x 497, 500 (6th Cir. 2010) (internal
citations omitted).

After reviewing the arguments and evidencesented, the Court finds that Plaintiff has
failed to meet the “rigorous starrda of culpability and causatioméquired for this Court to find
Defendant Shelby Township liable for a failiuesupervise clainmnder § 1983. Plaintiff does
not provide sufficient evidence that the cdmnsibnal violations allegedly committed by the
Defendant Officers were the rdiswof Defendant Shelby Towngh failure to supervise.
Specifically, Plaintiff's claim fails at each stage of tHés analysis mentioned above. Plaintiff
provides only assertions that Defendant BjeTownship’s supervision of the Defendant
Officers was inadequate for the tasks perform&drther, Plaintiff offers only a one sentence

allegation that this asserted inadequacy isrd¢iselt of Defendant Shelby Township’s deliberate
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indifference. The Court finds thallegation does not provide tlee@idence needed to deliberate
indifference.SeekEllis ex rel. Pendergras€55 F.3d at 700-701. (6th CR006) (stating that the
only situations that could be used to justifyirading of deliberate indiffeence in a failure to
supervise claim are “failure to provide adequiening in light of faeseeable consequences
that could result from a lack of instruction . . . [and] where a city fails to act in response to
repeated complaints of constitutional violatiomg its officers.”). Finally, Plaintiff fails to
provide even a scintilla of evidea that this allegethadequacy was closetglated to or actually
caused her alleged injury. These failures warrant dismissal of Plaintiff's cla@aHunter v.
Wayne CountyCase No. 11-11224, 2013 WL 249637 (BMich. January 23, 2013) (J. Drain).

As such, the Court finds that Defendant Shelby Township is entitled to summary
judgment on Count Il of Plaintiff's complaint.

V.CONCLUSION

Accordingly, IT IS HEREBY ORDERED thaDefendants’ Motion for Summary
Judgment [dkt. 28] is DENIED IRART and GRANTED IN PART.

Specifically, IT IS HEREBY ORDERED that Defendants’ Motion for Summary
Judgment with regards to Counts Il anddfIPlaintiff's complaint is GRANTED.

IT IS FURTHER ORDERED that Defendants’ Motion for Summary Judgment with
regards to Plaintiff's tight handéf excessive force claim in Couhtof Plaintiff's complaint is
GRANTED.

IT IS FURTHER ORDERED that Defendants’ Motion for Summary Judgment with
regards to Plaintiff's lifting bythe handcuff chain excessive fordaim in Count | of Plaintiff’s

Complaint against Defendant Officer Lehman is GRANTED.
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IT IS FURTHER ORDERED that Defendants’ Motion for Summary Judgment with
regards to Plaintiff's lifting bythe handcuff chain excessive fordaim in Count | of Plaintiff's
Complaint against Defendant Officers Jenzen and Zuk is DENIED.

IT 1S SO ORDERED.

s/Lawrence P. Zatkoff
HON.LAWRENCE P.ZATKOFF
Date: September 16, 2014 U.S. DISTRICT JUDGE
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