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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
JORGE |. BELTRAN,
Plaintiff, Civil Action No.: 13-cv-11764

V. District Judge Gershwin A. Drain

Magistrate Judge Mona K. Majzoub
SHERON MCLEAN, et al.,

Defendants.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION TO COMPEL [12] AND GRANTING PLAINTIFF'S
MOTION TO COMPEL [22]

This matter comes before the Court on Defendants Sheron and Mark McLean’s Motion to
Compel Depositions and Discovery (Docket no. 12), and Plaintiff Jorge I. Beltran’s Motion to
Compel Depositions and Extend the DiscoveryoffiuDate (Docket no. 22). Plaintiff filed a
Response to Defendants’ Motion (Docket no. 16§l Befendants filed a Response to Plaintiff's
Motion (Docket no. 24). The parties also filed ami8tatement of Unresolved Issues with regard
to Defendants’ Motion to Compel DepositiomsldDiscovery. (Docket no. 23.) The motions have
been referred to the undersigned for consideratig@ocket nos. 13 and 27.) The Court has
reviewed the pleadings and dispenses withangdiment pursuant to Eastern District of Michigan
Local Rule 7.1(f)(2). The Court is now ready to rule pursuant to 28 U.S.C. 8 636(b)(1)(A).

l. Background

The portion of Plaintiff's Motion to Extentthe Discovery Cutoff Date was not referred
to the undersigned as the Honorable Gershwin A. Drain granted this motion on March 10, 2014.
(Docket nos. 25 and 26.)
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On April 19, 2013, Plaintiff filed a complaint alleging that Defendants posted a paragraph
containing false and derogatory statements about him on an Internet weBssitdocket no. 1 at
4.) Plaintiffis suing Defendants for defamationemtional infliction of erotional distress, invasion
of privacy, concert of action, and civil conspiracyd. @t 5-10.)

During the course of discoveiyefendants served Plaintiff with Defendants’ Interrogatories
and Requests for Production of DocumentSee flocket no. 12 at 7.) After receiving a 14-day
extension to respond, Plaintiff failed to do dd.)( Defendants also served Plaintiff with a Notice
of Taking Video Deposition Duces Tecum of Rtéf for a deposition date of September 20, 2013.

(Id.) Due to scheduling issues, Defendants seAnaended Notice to Plaintiff, which rescheduled
Plaintiff's depositiorfor October 1, 2013.1d. at 7-8.) Defendants latlrarned that Plaintiff was

not available to proceed with his deposition on ttadé and asked Plaintiff to provide alternative
dates on which he would be availe. (Docket no. 12-3.) Accomtfj to Defendants, Plaintiff did

not respond with alternative deposition dates. (Docket no. 12 at 8.) As a result, on October 23,
2013, Defendants filed a Motion to Compel Depositammg Plaintiff’'s Answerso Defendants’ First
Discovery Requests to Plaintiff. (Docket no. 12.)

Plaintiff filed a Response toefendants’ Motion to Compel on October 30, 2013. (Docket
no. 15.) The Response only addresses the portion of Defendants’ Motion regarding discovery; it
does not address the portion of Defendants’ Motion regarding depositi®es.id.j In the
Response, Plaintiff’'s counsel explained thawaes late in responding to Defendants’ discovery
requests due to circumstances “beyond his control and due to health is¢deat”2() He also
indicated that he served Plaintiffs Responses to Defendants’ Interrogatories and Requests for
Production on the same date asRiesponse to Defendants’ Motiond.(andsee Docket no. 15-3.)

On January 13, 2014, the Court ordered the pddile a Joint Statement of Resolved and



Unresolved Issues related to Defendants’ bloto Compel by Janua®4i, 2014. Plaintiff filed a

Joint Statement on January 21, 2014 (Docket no. 1@)itch Defendants filed an objection the next

day, January 22, 2014 (Docket no. 19). The Courtktooth of these documents from the record

on January 22, 2014 and ordered the parties to file an Amended Joint Statement of Resolved and
Unresolved Issues by January 31, 2014. Thaesday, January 22, 2014, Plaintiff filed another

Joint Statement. (Docket n@0.) On January 27, 2014, Defendants objected to the second Joint
Statement filed by Plaintiff, asserting that Btdf unilaterally filed the Statement without the
permission of Defendantmnd that it is the same exact Statement as the first one Plaintiff filed.
(Docket no. 21 at 2.) Ultimately, on February 7, 2Qhé,parties filed a Joint List of Unresolved
Issues with regard to Defendants’ Motion to Compel. (Docket no. 23.)

Prior to the filing of the Joint Statemewt) the discovery deadline of February 3, 2014,
Plaintiff filed a Motion to Compel Production @fefendants for Depositions and to Extend the
Discovery Cutoff Date. (Dock&o. 22.) Defendants respondedPtaintiff’'s Motion on February
13, 2014, asserting that adjustmerthef Scheduling Order was necessary in light of the outstanding
discovery at issue, and seeking sanctions in the amount of $5,000.00. (Docket no. 24 at 8-9.) On
March 10, 2014, the Honorable Gershwin A.alr granted Plaintiff's Motion to Compel
Depositions and Extend the Discovery Cutoff Date. (Docket no. 25.) Then, on March 12, 2014,
Judge Drain rescinded the portion of his omglanting Plaintiff's Motion to Compel Depositions
and referred it to the undersigned while maintaining the portion of his order granting Plaintiff's
Motion to Extend the Discovery Cutoff Date. (Docket no. 26.)

Il. Governing Law
A. Discovery Standard

The scope of discovery under the Federal Rules of Civil Procedure is traditionally quite



broad. Lewisv. ACB Bus. Servs.,, 135 F.3d 389, 402 (6th Cir. 1998)arties may obtain discovery
on any matter that is not privileged and is relevaiiny party’s claim or dense if it is reasonably
calculated to lead to the discovery of admissieVidence. Fed.R.Civ.P. 26(b)(1). “Relevant
evidence” is “evidence having any tendency to makexistence of any fact#is of consequence
to the determination of the action more prokat less probable than it would be without the
evidence.” Fed.R.Evid. 401But the scope of discovery is natlimited. “Distict courts have
discretion to limit the scope of discovery whérme information sought is overly broad or would
prove unduly burdensome to produc&irlesex rel. Johnson v. Greyhound Lines, Inc., 474 F.3d
288, 305 (6th Cir. 2007).

Rules 33 and 34 allow a party to servéeirogatories and geiests for production of
documents on an opposing party. Fed.R.Civ.P383 A party receiving these types of discovery
requests has thirty days to respond with ansaresbjections. Fed.R.Civ.P. 33(b)(2), 34(b)(2)(A).
Rule 30 allows a party to conduct a depositionnyf gerson without leave of the Court, subject to
certain exceptions. Fed.R.Civ3®(a)(1). If the party receing discovery requests under Rules 33
or 34 fails to respond propgrlor if the person whose deposition is sought under Rule 30 fails to
properly comply with the rule, Rule 37 provideg tharty who sent the discovery or noticed the
deposition the means to file a motion to compeld.ReCiv.P. 37(a)(3)(B). l& court grants a Rule
37 motion to compel, or if discovery is receivetéaf Rule 37 motion is filed, then the court must
award reasonable expenses and attorney’s fdabe tuccessful party, unless the successful party
did not confer in good faith before the motion, the opposing party’s position was substantially
justified, or other circumstances would malteaward unjust. Fed.R.Civ.P. 37(a)(5)(A).

B. Protective Order

Rule 26(c) allows the Court to issue proteetivders for good cause shown to protect a party



or person from annoyance, embarrassment, spjane, or undue burden or expense, including that
the disclosure or discovery not be had, or thatdisclosure or discovery be limited to certain
matters. Fed.R.Civ.P. 26(c). The party seekipgotective order has the burden of showing that
good cause exists for the ordeMix v. Sword, 11 Fed. App’x 498, 500 (6th Cir.2001). To show
good cause, the movant must articulate speafitsfshowing clearly defined and serious injury
resulting from the discovery sought and cannot rely on conclusory statehdents.

lll.  Analysis

A. Defendants’ Motion to Compel Depositions and Discovery [12]

Defendants filed a Motion to Compel Depmss and Discovery on October 23, 2013e¢(
docket no. 12.) On October 30, 20R8&intiff filed a Response to Defendants’ Motion Compel and
responded to Defendants’ Interroga&s and Requests for ProductioBegdocket no. 15.) At that
point, Defendants’ Motion to ComepDiscovery became moot. Ri#ff's Response, however, did
not address Defendants’ Motion to Compel Depositidgegifl.) According to the parties in their
Joint Statement filed on February 7, 2014, the unvedatsues with regard to Defendants’ Motion
to Compel are: (1) whether Plaintiff's responsedefendants’ Requests for Production (RFPs) nos.
5, 9, and 10 are sufficient; (2) thentent of a proposed protective order as it relates to requests for
confidential documents or other sensitive inform@t(3) the location of Plaintiff's deposition; and
(4) whether Defendants are entitled to sanctigpecket no. 23 at 1-2.) The unresolved issues in
the Joint Statement are simply presentednarabered list; neither Platiff nor Defendants have
offered any substantive arguments regarding their positions on the issues.

1. Plaintiff's Responses to DefendantdfRequests for Production Nos. 5, 9,
and 10

The firstissue in the parties’ Joint Statementinfesolved Issues is whether the Plaintiff's

responses to Defendants’ Requests fodBction nos. 5, 9, and Hde adequate.ld. at 1.) The



content of Plaintiff's Responses to Defendants’ RFPs is not a matter before this Court because it is
not the subject of DefendaiMotion to Compel. $ee Docket no. 12.) In fact, Defendants’ Motion
to Compel seeks an order compelling Pl#irtth provide an initialresponse to Defendants’
Interrogatories and Requests for Productibeh.at 8.) Plaintiff responded to Defendants’ discovery
requests on October 30, 2013Sed Docket no. 15-3.) If Defendants found any of Plaintiff's
responses deficient, they should have filed a separate motion at that time rather than address the
issue in the parties’ Joint Statement related to their original Motion to Compel.

The Court will, nevertheless, address thiseasisuthe interests axpediency and judicial
economy. Defendants’ Requests for Productionhasd 10 ask Plaintiff to produce various tax
and medical records. (Docket no. 23-1 at 6, Blaintiff objected to the requests but agreed to
produce the documents subject to a proposed protective order sent to Defendants’ counsel for
approval. [d.) These two RFPs will be addressed in the next section.

Defendants’ Request for Production no. 9 states:

Please produce any and all records that support your claim that prospective clients

or employers viewed the Internet posting on the Cafemom website and failed [to]

hire and/or retain your professional services as a result.
(Id. at 8.) Plaintiff responded, &8 attached. Posting itself with 225 ‘hits’ and Google searches.”
(Id.) The attachment Plaintiff refers to in hispense is not part of the record and the Court will
not speculate as to what exactly Plaintiff prodlc&hus, the Court will order Plaintiff to produce
any additional documents in his possession and/or control that are responsive to Defendants’ RFP
no. 9 within 21 days of this order. If this ttex proceeds to trial, Plaintiff will be barred from
introducing any documents responsive to this regirat are not produced in accordance with this

order.

2. Content of Protective Order



The parties’ second unresolved issue presanttiekir Joint Statement is the content of a
protective order as it relates to requests foridential documents or other sensitive information.
(Docket no. 23 at 1.) Both parties have attactheir proposed and counter-proposed protective
orders to their Joint Statement for the Court’s consideratfgse.{ocket nos. 23-2 and 23-3.) The
content of a protective order is not a matter bettuseCourt because it is not an issue presented in
Defendants’ Motion to CompelSée Docket no. 12.) Furthermore,itieer party has filed a Motion
for Protective Order in this matter.

Prior to the Joint Statement, the only time @i@ctive order was mentioned in the record is
in an exhibit attached to Plaintiff's Bgonse to Defendants’ Motion to Compefeg Docket no.

15-3.) This exhibit is the cover letter of Plaintiff's Responses to Defendants’ Interrogatories and
Requests for Production.Sge id.) In this cover letter, Plaintiff's counsel indicates that he has
enclosed a proposed protective order for Defendants’ review and that once the protective order is
filed with the court, Plaintiff will produce théocuments requested in Defendants’ Requests for
Production nos. 5 and 10ld()

As discussed above, neither the content ohEféis responses to Defendants’ RFPs, nor the
content of the proposed protectiveders is before the Court. However, in the interests of
expediency and judicial economy, the Court will consider these issues. Defendants’ RFP no. 5
requests copies of Plaintiff’'s 2009-2012 tax returfidocket 23-1 at 6.Defendants’ RFP no. 10
requests copies of any records that confirm taagtment or consultation that Plaintiff sought or
received for substance abuse peoh$ over the past 20 yearsd. @t 8.) In his responses to these
two RFPs, Plaintiff agreed to produce any responsive documents in his possession subject to a
protective order. I¢. at 6, 8.)

Tax records and medical records inherently contain confidential and sensitive information



which Plaintiff would reasonably like to remain prigafl hus, the Court witirder that Plaintiff and
Defendants submit a joint proposed protective order within 7 days that requires redaction of any
highly sensitive and confidential information frasnch documents; that limits the use of such
documents to this litigation; that limits the availability and knowledge of the documents to the
attorneys of record, their support staff, and thereets and witnesses; and that allows for the use
of such documents if this matter proceeds to tifdde Court will further order Plaintiff to produce
all documents responsive to Defendants’ Regui@stProduction nos. 5 and 10 within 21 days of
this order.
3. Location of Plaintiff's Deposition

The third unresolved issue presented in thégsrJoint Statement is whether Plaintiff's
deposition shall take place in Michigan or in Texas, Plaintiff's state of residence. (Docket no. 23
at 2.) “It is within the discretion of the coua designate the location for a taking of depositions,
and each application must be consadieon its own facts and equitieszarquhar v. Shelden, 116
F.R.D. 70, 72 (E.D. Mich. 1987%ifing Terry v. Modern Woodman of America, 57 F.R.D. 141
(W.D.M0.1972)). Generally, a plaintiff will be required to make himself available for deposition
in the district where he filed suit absent a showing of circumstances that would constitute an
unreasonable hardship to the plainti#ee generally Atifah v. Union Sec. Ins. Co., No. 08-10042,
2008 WL 27144509, at *1 (E.D. Mich. July 8, 2008) (citations omitted).

Plaintiff resides in Texas but has not presented any evidence of circumstances that would
make it unreasonably difficult for him to appeaMichigan for his depagon; notably, Plaintiff
has not articulated even a colorable argumeexptain his position. Furthermore, Plaintiff has at
no time filed an objection to being deposed in Naelm. Therefore, the Court will order Plaintiff

to make himself available to be deposed in Mjah on a date and time convenient to the parties,



but before the close of discovery.
4. Sanctions

The final issue listed in the parties’ Joint Statement of Unresolved Issues is whether
Defendants are entitled to sanctions in the amafi$,500 as requested in their Motion to Compel.
(Docket no. 23 at 2.) Defendants assert thay thad no other option but to file the Motion to
Compel due to Plaintiff's continuous failures toqay with their discovery requests. (Docket no.

12 at 8.) Plaintiff's counsel contends the was unable to properly respond to Defendants’
discovery requests due to vacation, health issues, and circumstances beyond his control. (Docket
no. 15 at 2.)

The Court grants Defendants’ Motion to Compel Depositions. Furthermore, Plaintiff
submitted his responses to Defendants’ disgovequests after Defendants filed the Motion,
without substantial justification. Thus, the Cowiit order Plaintiff to pay Defendants’ reasonable
expenses and attorney’s fees pursuant to FeivikP. 37(a)(5)(A). The Court will also, therefore,
order Defendants to submit a Bill of Costs.

B. Plaintiff's Motion to Compel Depositions [22]

Plaintiff filed a Motion to Compel Productiaf Defendants for Depositions and to Extend

the Discovery Cutoff Date on February 3, 20bé, original discovery cutoff dateSge Docket no.
22). As noted above, the portiohPlaintiff's Motion to Extendhe Discovery Cutoff Date was not
referred to the undersigned. Dediants do not oppose Plaintiff's Motion, but contend that they are
entitled to sanctions in the amount of $5,000 due to Plaintiff's “inexcusable delay” during the
discovery period. (Docket no. 24 at 9.)

Based on a review of the pleadings, tteu@ will order Defendants to make themselves

available for depositions on a date and time convenient to the parties, but before the close of



discovery. The Court will deny Defendants’ request for costs and sanctions.

IT IS THEREFORE ORDERED that Defendants’ Motion to Compel [12]JGRANTED
IN PART andDENIED IN PART as follows:

a. Defendants’ Motion to Compel Depositiae$SSRANTED and Plaintiff must make
himself available to be deposed in Migén on dates and times convenient to the
parties, but before the close of discovery; and

b. Defendants’ Motion to Compel Discovery is DENIED as moot.

IT IS FURTHER ORDERED that Plaintiff's Motion to Compel Depositions [22] is
GRANTED. Defendants must make themselves available for depositions on a date and time
convenient to the parties, but before the close of discovery.

IT IS FURTHER ORDERED with regard to the issues presented in the parties’ Joint
Statement of Unresolved Issues that:

a. Plaintiff must produce any additional documents in his possession that are responsive

to Defendants’ Request for Production nawvi¢hin 21 days othis Opinion and
Order; and

b. As to Defendants’ Requests for Prodoetnos. 5 and 10, Pldifi and Defendants
must submit a joint proposed protective ordehin 7 days of this order that requires
redaction of any personal and confidential information from the documents
requested; that limits the use of such doents to this litigation; that limits the
availability and knowledge of the documetatshe attorneys of record, their support
staff, and their experts and witnesses; and that allows for the use of such documents
if this matter proceeds to trial. Alsoaiitiff must produce all documents responsive

to Defendants’ Requests for Production namé 10 within 21 days of this Opinion



and Order.

IT IS FURTHER ORDERED that Plaintiff must pay the reasonable expenses and
attorney’s fees incurred by Defendants as a re$bitinging their instanMotion. Defendants are
ordered to submit to the Court a Bill of Costs iteimg the same within 21 days of this Opinion and
Order, at which time the Court will determine #mount of costs and fees for which Plaintiff is
liable.

NOTICE TO THE PARTIES

Pursuant to Federal Rule of Civil Procedl®?éa), the parties have a period of fourteen days
from the date of this Order within which to fémy written appeal to thHRistrict Judge as may be
permissible under 28 U.S.C. 8§ 636(b)(1).

Dated: March 21, 2014 s/ Mona K. Majzoub

MONA K. MAJZOUB
UNITED STATES MAGISTRATE JUDGE

PROOF OF SERVICE

| hereby certify that a copy of this Order was served upon Counsel of Record on this date.

Dated: March 21, 2014 s/ Lisa C. Bartlett
Case Manager




