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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

NEAL A. HANN, JR.,
Plaintiff,

V. Case No. 13-CV-11934
Honorable Denise Page Hood

NESTLE USA, INC., a foreign corporation,

And DREYER'’S GRAND ICE CREAM

COMPANY, d/b/a NESTLE DSD CO., a

foreign corporation,

Defendants.

/

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS THE
COMPLAINT PURSUANT TO RULE 12(B)(6) [#10] AND
DISMISSING ACTION

This matter comes before the Coyursuant to Defendants’ Motion to
Dismiss the Complaint Pursuant to Rule 12(b)([@®ocket No. 10, filed June 14,
2013] For the reasons stated below, Defendants’ motiGRANTED.

l. BACKGROUND

On April 30, 2013, Plaintiff Neal A. Hann, Jr. filed a complaint against

Defendants Nestle USA, Inc. and Nedfdieyer’'s Ice Cream Company (hereinafter

“Defendants”) alleging (1) failure to accomdate and (2) termation in violation
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of the Persons with Disabilities Civil §hts Act (the “Act”), Mich. Comp. Laws
37.1201. Plaintiff states that on October 22, 2011, he was involved in an
automobile accident which salted in hospitalization[Compl. § 5] While in the
hospital, Plaintiff learned that hdvad a medical condition, hypertrophic
cardiomyopathy, a condition in which ehheart muscle is abnormally large
excessively thick.[Compl. § 5-6] Due to this condition, Plaintiff was advised to
avoid excessive lifting, pulling, or pusiy and to avoid any physical activity that
would lead him to the point of exhaustiofCompl. § 7] Plaintiff was approved
for leave from employment under the Family Medical Leave Act up until January
13, 2012 and on April 10, 2012, Plaintiiiformed Defendants that he was
physically able to return to work, though Wweuld have to workwith restrictions
per doctor’s orders[Compl. § 8-9]

On May 25, 2012, Defendants receinsedompleted Fitness-for-Duty Return
to Work Release form from Plaintiff's phiggan which indicated that Plaintiff
could not list over 15 pounds nor pushpull more than 50 pounddCompl.
10] In pertinent part, Plaintiff's gb description states that a Pre-Sales
Representative should be able to ¢andy life and/or carry 1-5 pounds and

occasionally lift and/or carry (15%) up to 25 poundPef. Ex. at 5] The Pre-



Sales Representative should also occasiot&lgble to push and/or pull up to 15-
35 pounds and seldom 35-75 pounflSef. Ex. at 5] However, Plaintiff's doctor
limited Plaintiff's lifting to 15 pounds and pushing and/or pulling to occasionally
be 20 pounds and seldom 50 pound®ef. Ex. at 2-3] Plaintiff requested
Defendants to allow him to returnweork in an accommodated manner.

On June 13, 2012, Defendants rejectedrfdiff’'s request indicating that his
requested accommodations were not i hmith the requirements of his job as
stated in his job descriptiofCompl. § 12] Specifically, Defendants told Plaintiff
that they “may not be able to accommiadtne restriction given by [his] physician
in [his] position or any other position within DSD.” On August 1, 2013,
Defendants contacted Plaintiff again amtviaed him that after “exhaust[ing] all
possible options,” they determined that the Company could not “reasonable
accommodate [Plaintiff's] restrictions.” Plaintiff was also informed that his
employment would be terminated asAafgust 17, 2013. In a letter dated August
7, 2013, Plaintiff's counsel requestedaay that Defendants attempt to provide
“reasonable accommodation due to [Pldfisfi condition of which [they] were
aware” and notified Defendants that theyrevémany devices . . . available which
would aid an employee to lift/pughull heavy object, including powerized

handcarts and lifts . . . .Plaintiff also noted thaanother employee could be used
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in those “minimal occasions” where Plafh would have to life, push, or pull
object in excess of his restrictions. aialiff, through counsel, requested that the
accommodations he suggested be providetitald Defendants that if they failed
to do so and terminated Plaintiff “withofutlly engaging in the interactive process
required under the American with Dislaes Act, litigation [would] follow.” In
response, Defendants told Plaintiff thfa¢y would be “looking into [the] matter as
quickly as possible and no employmeattion [would] be taken during [that]
time.” Following cooperative effortsbetween Plaintiff and Defendants,
Defendants rejected Plaintiff's regie On December 28, 2012, Defendants
contacted Plaintiff and told him, “@&/ are not able to feasibly accommodate
[Plaintiff's] pushing, pulling, lifting andcarrying restrictions.” Defendants
decided not to allow Plaintiff to return to work and terminated his employment.
.  ANALYSIS

Defendants brings this motion to dis®ipursuant to Federal Rule of Civil
Procedure 12(b)(6), which tests the legdfisiency of the plaintiff's complaint.
Accepting all factual allegations as truae Court reviews the complaint in the
light most favorableto the plaintiff. Eidson v. Tennessee Dep’'t of Children's
Servs 510 F.3d 631, 634 (6th Cir. 2007). To survive a motion to dismiss, the

complaint must state sufficient “facts t@t& a claim to relief that is plausible on
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its face.” Bell Atlantic Corp. v. TwombJy550 U.S. 544, 570 (2007). The
complaint must demonstrate more tharsheer possibility that the defendant’s
conduct was unlawful.ld. at 556. Claims comprised of “labels and conclusions,
and a formulaic recitation of the elements of a cause of action will notldo&t
555. Rather, “[a] claim has facial p&hility when the plaintiff pleads factual
content that allows the court to dravetreasonable inference that the defendant is
liable for the misconduct alleged.Ashcroft v. Igbal 556 U.S. 662, 129 S. Ct.
1937, 1949 (2009).

To establish gorima facie case of discrimination under the PWDCRA,
Plaintiff must show the following three elemgn“(1) [Jhe is ‘disabled’ as defined
by the statute, (2) the disability is unrelatedhe plaintiff's ability to perform the
duties of a particular job, and (3) the pl#if has been discriminated against in one
of the ways set forth in the statuteDonahoo v. Master Data C{r282 F. Supp. 2d
540, 548 (E.D. Mich. 2003) (citinGhiles v. Machine Shop, In@238 Mich. App.
462, 606 N.W.2d 398, 405 (1999)). The Act states that

[iln an action brought pursuant to this article for a failure
to accommodate, the person with a disability shall bear
the burden of proof. If the person with a disability
proves aprima facie case, the person shall bear the
burden of producing evidence that an accommodation

would impose an undue hardship on that person. If the
person produces evidence that an accommodation would
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impose an undue hardship on that person, the person with

a disability shall bear the burden of proving by a

preponderance of the ewdce that an accommodation

would not impose an undue hardship on that person.
Mich. Comp. Laws § 37.1210, § 210(1).

Before this Court can address Plaingféibility to perform his job, “plaintiff
must establish that he is the type pdrson to which the statute was meant to
pertain—a person with a ‘disability.” Chiles 238 Mich. App. at 473. Here,
Plaintiff states that he is substantially limited by a diagnoses of hypertrophic
cardiomyopathy and doctor’s instructions“tvoid excessive lifting, pushing, or
pulling and to avoid physical activity tthe point of exhaustion.” Defendant
contends that Plaintiff's complaint should be dismissed because Plaintiff “cannot
legally demonstrate that his allegedifi§/pushing/pulling limitations constitute a
disability as defined under énAct.” The Court agrees that Plaintiff's lifting,
pushing, and pulling limitations fail twonstitute a “disability” under the Act.

The Act defines “disability” as

(i) A determinable physical or mental characteristic of an
individual which may result from disease, injury,

congenital conditions of birth, or functional disorder, if

the characteristic:

(A) . . . substantially limits 1 or more of the major life

activities of that individual and is unrelated to the
individual's ability to perform the duties of a particular
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job or position or substantially limits 1 or more of the

major life activities of that individual and is unrelated to

the individual's qualifications for employment or

promotion.
Mich. Comp. Laws § 37.1103(d)(i)(A). “[The Michigan Court of Appeals] and
Michigan Supreme Court note that thexleral Americans with Disabilities Act
(“ADA"), 42 U.S.C. 12101et. seqg, and the PWDCRA share the same purpose and
use similar definitions and analysesChiles 238 Mich. App. at 472. “[B]oth
courts have relied on the ADA interpreting the PWDCRA.”Id. To determine
whether a plaintiff has a disability, thiSourt follows the state’s adoption and
analyzes the PWDCRA claims under tineee-step test created by the ADA to
determine whether Plaintiff has a disability:

First, we consider whether [plaintiff]'s [complaint] was a

physical impairment. Second, we identify the life

activity upon which [plaintifflrelies . . . and determine

whether it constitutes a major life activity under the

ADA. Third, tying the two statutory phrases together, we

ask whether the impairment substantially limited the

major life activity.
Donahoq 282 F. Supp. 2d at 548 (quotiBgagdon v. Abbojt524 U.S. 624, 631
(1998)). Major life activities have beenfued as “functions such as caring for

oneself, performing manual tasks, walkirsgeing, hearing, speaking, breathing,

learning and working.” Hawkins v. Genesys Health Sy804 F. Supp. 2d 688,



701(E.D. Mich. 2010) (quotinghiles 238 Mich. App. at 477 (internal citation
and quotation marks omitted)). “Thusya'substantial limitation’ suffered by an
allegedly disabled individual must [be perceived to] relate to one of these
activities.” Id. at 702 (citation omitted). The “substantial limitation” prong of the
test has been said to be the most significant factor in limiting the applicability of
the PWDCRA to its intended beneficies and “[it] is not enough for an
impairment to [be perceived to] affectrajor life activity, but rather the plaintiff
must proffer evidence fromhich a reasonable inferem can be drawn that such
activity is [perceived to be] substantially limited.ld. (internal citation and
guotation marks omitted). In determining whether or not an impairment is
“substantial,” the Court considers: (1) thature and severity of the impairment,
(2) the duration or expected durationtibé impairment, and (3) the permanent or
expected permanent or long-term effelck. The Court notes that it is satisfied that
Plaintiff's condition, hypertrophic cardiomyopathy, constitutes a “physical
impairment.” Defendant argues that Plaintiff cannot demonstrate that his specific
medical restrictions “substantially limainy major life activity.” Notwithstanding

the court’s determination that Plaintifitcndition is a “physical impairment,” the

Court is not persuaded by thdormation Plaintiff has mffered that it is one that



substantially limits a major life activity. The Court concludes that Plaintiff is not
disabled within the meaning of the Act.
Plaintiff is Not Disabled Within the Meaning of the Act

As previously stated, to make a shiogvof “disability” within the meaning
of the act, Plaintiff must demonstrate that his impairment substantially limits one
or more major life activities. Faithful aligation of a state’s law requires federal
courts to “anticipate how the relevant stathighest court would rule in the case,”
and in doing so we are “bound by controlling decisions of that court.” In re Dow
Corning Corp., 419 F.3d 543, 549 (6th Cir. 2005). Where the Michigan Supreme
Court has not directly addressed an ésswe must predict how the court would
rule by looking to all the available dataAllstate Ins. Co. vThrifty Rent-A-Car
Sys. InG. 249 F.3d 450, 454 (6th Cir. 2001). Decisions by the Michigan Court of
Appeals are binding authority whereetiMichigan Supreme Court has never
addressed the issué&ee Morrison v. B. Braun Med. In6&63 F.3d 251, 257 n.1
(6th Cir. 2011). Here, though the Migan Supreme Court has addressed
PWDCRA claims generallysee, e.g.Peden v. City of Detrqit470 Mich. 195
(2004) (holding that a police officer who was placed on involuntary disability
retirement could not move forward withis PWDCRA claim unless he could

perform the functions of his job dutiesjth or without accommodations), neither
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Plaintiff nor Defendats have cited to any case in which the Michigan Supreme
Court dealt with the PWDCRA in terms bfting, pulling, or pushing restrictions

as the claimed disability and the Court imware of any. The Court is also aware
that it should “extremely cautious about adopting ‘substantive innovation’ in state
law.” Combs v. Int'l Ins. C9.354 F.3d 568, 578 (6th Cir.2004). The Court looks
to Michigan case law on the issue.

In Kolpas v. G D Searle & Cp959 F. Supp. 525, 529 (N.D. lll. 1997),
though not binding authority on this Courfa plaintiff alleged that her heart
condition was a disability under the Alécause she could only work a “normal
forty-hour week to avoid stressKolpas 959 F. Supp. at 529. However, the court
held that because the Plaintiff failed“ttemonstrate[] that [the] condition left her
impaired to the point that she was subg#ly limited in one or more major life
activities,” Plaintiff did not have a “disdlly” as defined by the Act, affording her
no relief. Id. at 529. Further, the court detereththat “the angbis of plaintiff's
ability to work must focus on her genecalpability to function in the general work
force.” Id. at 530. Because Plaintiff admitted that her heart condition did not

interfere with her overall ability to work or hold a jdil,, the court determined

1

The Court finds this case persuasivéhaselevant facts are closely analogous
to those in this case.
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that Plaintiff was not “disabled.” Likewise, ltyer v. Hare Express, Inc2004
WL 385047 (Jan. 15, 2004) (unpublished), the Michigan Court of Appeals
determined that a Plaintiff with a heart condition which limited his ability to
comply with the lifting requirement at his job—much like the Plaintiff in the
instant case—did not have a “disability” because his lifting restriction of 10
pounds did not “impose substantial limitations on his ability to perform the normal
activities of daily living.” Ayer, 2004 WL 385047, *3.

The Court is also persuaded by the case on which Plaintiff chiefly relies,
Michigan Court of Appeals caskpwn v. JJ Eaton Place235 Mich. App. 721,
732 (1999), but not for the proposition that Plaintiff urges.Ldvn a plaintiff
underwent surgery after her diagnoses of endometriosis. Following the surgery,
the plaintiff was directed by her doctorriot do any heavy lifting or bending until
after her one month post-operative chegk- Plaintiff, a prep cook, would
occasionally have to lift heavy objects suabags of carrots or onions or large
tubs of dirty dishes and stacks of clean dishes. When plaintiff arrived to work on
March 27, 1995, she learned that she wdaddvorking in the dish room all day on
her own, having to lift more than her linwithout assistance. When Plaintiff
called her boss to remind him that shesv@ refrain from heavy lifting, her boss

told her that she would have to remamnthe dish room because several other
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employees were out sick. When plaintiff refused, her boss told her to go home and
when she returned to work several déater, plaintiff learned that she had been
fired. Plaintiff subsequently filed sustgainst her boss allew violation of the
PWDCRA to which defendants weagvarded summary disposition.

On appeal, Lown argued that the ltrcmurt erred in granting defendant’s
motion for summary disposition becauaejong other things, she suffered from a
disability within the meaning of the Aend her disability was unrelated to her
ability to perform her job. The MichigaDourt of Appeals determined that though
“[flederal courts . . . haveoncluded that lifting constitutes a major life activityf,]”
“federal courts have held that wheree tmajor life activity is lifting, a general
lifting restriction, without more, is insuffient to constitute a disability within the
meaning of the ADA.”Id. at 729-30 (citingGutridge v. Clure 153 F.3d 898, 901
(8th Cir. 1998);Zarzycki v. United Technologies Car@0 F. Supp. 2d 283, 289
(D. Conn. 1998)). Théown Court also noted that the Fourth, Fifth, Eighth, and

Ninth Circuit Court of Appeals have all Idethat individuals limited to lifting less

2 In his brief opposing Defendants’ nman, Plaintiff cites to Section
1630.2(i) which the court assumes isQ%.R. 1630.2(i)(1)(i), the definition of
“Major Life Activities.” “Major Life Activities” is defined to include “lifting.”

The Court appreciates Plaintiff's referencing the definition of “Major life
activities” stated in 29 C.F.F. § 1630.2 which lists lifting as a major life activity..
The Court also notes that the ADA’s cuntelefinition of “Major life activities”
includes “lifting.”
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than twenty-five pounds were nads a matter of law, disabledld. at 730.
Because Lown failed to meet her burderestablish facts sufficient to show that
she was substantially limited in eith@orking or nonworking activities, the Court
of Appeals determined she failed to denmats that she was disabled within the
meaning of the Actld. at 736.

Here, Plaintiff argues that he issdbled within the meaning of the act
because of the lifting, pushing, andlljpg limitations required by his physician.
Plaintiff argues that his lifting restriction should qualify as a “major life activity”
and he should be grantedieéunder the Act. The Court notes that even assuming,
without deciding, that Plaintiff's lifting restriction is a major life activity within the
meaning of the PWDCRA in this caseailiff must also proffer evidence from
which a reasonable inference can be drahat such activity is “substantially
limit[ing].” Donahoq 282 F. Supp. 2d at 548. Plaintiff has cited to no cases that
lead this Court to believe that his redions “substantially limit” him, and, the
Court notes, Plaintiff's pleadings seem to reflect the opposite—that Plaintiff is not
substantially limited to the point whehe can no longer fulfill the requirements of
the job to which he was hile The Court is unpersuaded that, in this specific case,
Plaintiff's restrictions—Iifting no mor¢han 15 pounds and pushing and/or pulling

no more than 20 pounds occasionally and 50 pounds seldomly—imposed the

13



“substantial limitations” on his ability tperform normal activities of daily living
required to deem them a “disabilityithin the meaning of the Act.

Defendants also argue that RI#f’'s Complaint “conclusively
establishes that Plaintiff's alleged disabilisy[not] related to his ability to perform
his former job duties as a PSR” and that Plaintiffs complaint “unambiguously
requests accommodations that are legailyermissible under the Act.” However,
because Plaintiff must show all three eletsef(1) [Jhe is ‘disbled’ as defined by
the statute, (2) the disability is unrelatedthe plaintiff's ability to perform the
duties of a particular job, and (3) the pl#if has been discriminated against in one
of the ways set forth in the statute” to establigniaa faciecase of discrimination
under the PWDCRADonahoqg 282 F. Supp. 2d at 548 (Chiles, 238 Mich. App. At
473), and Plaintiff fails to satisfy promgne, the Court need not reach the other
prongs.

Accordingly,

IT IS ORDERED that Defendants’ Motion to Dismiss the Complaint
Pursuant to Rule 12(b)(fpocket No. 10, filed June 14, 20133 GRANTED.

IT IS FURTHER ORDERED that this matter iPISMISSED.

IT IS SO ORDERED.

S/Denise Page Hood
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Denise Page Hood
United States District Judge

Dated: March 31, 2014

| hereby certify that a copy of the foregoing document was served upon
counsel of record on March 31, 2014, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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