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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

THOMAS PRINCE,

Plaintiff,
CAseNo. 13-12055
V.
SENIORUNITED STATES DISTRICT
COMMISSIONER OFSOCIAL SECURITY, JUDGE ARTHUR J. TARNOW
Defendant. U.S.MAG. JUDGE PATRICIA T. MORRIS

/

ORDER GRANTING IN PART AND DE NYING IN PART PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT [13], DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT [14], AND REMANDING FOR
FURTHER CONSIDERATION

Before the Court is the MagisteaJudge’s Report and Recommendation
[15], entered on May 13, 2014, reconmdang that Plaintiff’'s Motion for
Summary Judgment [13] be denied, #mat Defendant’s Motion for Summary
Judgment [14] be granted. Plaintifiel Objections [16] on May 27, 2014. No
response was filed by Defendant.

For the reasons stated below, Riéiis Motion for Summary Judgment [13]
is GRANTED IN PART and DENIED INPART, and Defendant’'s Motion for
Summary Judgment [14] is DENIED. &matter is REMANDED to the ALJ for

further consideration.
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|. Procedural Background

On September 30, 2010, Plaintiff Prirfded an application for Disability
Insurance Benefits, alleging a disabildgset date of April 14, 2010. His
application was denied on iz 18, 2011. A hearingas held on February 16,
2012, before Administrative Law Jud@®&lJ) Jessica Inouye. Plaintiff Prince
testified at the hearing. Vocational exp@fE) Judith Gasco also testified at the
hearing.

On March 2, 2012, the ALJ issuedecdsion finding that Plaintiff was not
disabled from April 2, 201€hrough March 2, 2012, the daiéthe decision. In
accordance with testimony frothe VE, the ALJ found that while Plaintiff was
unable to perform past relevant wohks residual functional capacity (RFC) still
allowed him to perform a significant numbafr“light work” unskilled jobs in the
region.

On March 26, 2013, the Appeals Councihiel review of the ALJ’s ruling.
On May 9, 2013, Plaintiff filed for reviewf the ALJ’s decision before this Court.

On October 9, 2013, Plaintiff fileits Motion for Summary [13], and on
November 6, 2013 Defendant filed its dm for Summary Jdgment [14]. The
Magistrate Judge issued the Repod &ecommendation [19n May 13, 2014.

Defendant filed Objeatins [16] on May 27, 2014.



Il. Factual Background

The R&R [15] contains aaccurate record of thfactual background of this
case. The Court adopts thetizal background as set antthe R&R [15], with the
following additions.

While working for his mother-in-law fahe approximately six years prior to
the onset of his disability, Plaintiff tefsed that he had help from family and
friends to do any lifting or other strenuous wdilat he was not able to do. At the
time Plaintiff stopped working in 2010, hestified that his pain was progressively
worsening, limiting his ability to work towo or three hour days every couple of
days. Prior to working for his magh-in-law, Plaintiff worked for S&S
Construction, where he reported thatwees missing days and working shorter
hours because of his pain. During his hearing, Plaintiff stated that he was only able
to sleep about four housesnight due to pain.

In an early visit to Dr. Hough in August 2010, Plaintiff reported that his pain
had improved from eight to nine out of tens@ven to eight out of ten. Plaintiff
first visited pain management specialistisa Bruma, M.D. in January 2011. As
early as this visit, Dr. Bruma notedatrPlaintiff was taking Ambien. During a
second visit that month, Plaintiff reped that his pain was improving and 50%
better with medication, heaand massage, but that he had “flare-ups” in pain

during activities, standing, or sitting.



Later, in August 2011, Plaintiff reported that his pain had increased from
four out of ten to six out of ten. Dug that same visit, Dr. Bruma prescribed
trazodone for sleep hygiene because Plémtnsurance would not cover Ambien.
Plaintiff later returned to Dr. Bruma iDecember 2011 and reported that his pain
was “pretty leveled” on a s@bf four out of ten. Aér the functional assessment
performed by Barbara Rounds, an ocdigreal therapist, in January 2012,
Plaintiff's pain level was mgorted as eight out of ten. Rounds wrote that in a
follow-up call between herself and Plaintifiisfe it was said that Plaintiff needed
to take rest breaks during the trip honmanirthe assessment due to pain, and that
he did not sleep well that night. During the hearing, Plaintiff testified that
medication and treatment were helping\adée his pain, but also noted that he
spent most of the day lying down, wigs propped up teelieve pain.

[ll. Standard of Review

This Court reviews objections to an R&R on a dispositive matenovo.
See28 U.S.C. 8636(b)(1)(c).

A motion for summary judgment is gradtander Fed. R. Civ. P. 56(c) when
there is no genuine issue as to any maltéaict, and the moving party is entitled to
judgment as a matter of law. Summargigment is also proper where the moving
party shows that the non-moving party is unable to meet its burden of proof.

Celotex Corp. v. Catretd77 U.S. 317, 326 (1987). Facts and inferences must be



viewed in the light most favorable to the non-moving palatsuhita Elec.

Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 587 (1986). However, the non-
moving party must present “specific facts showing that there is a genuine issue for
trial” that demonstrates that there ismathan “some metaphysical doubt as to the
material facts.”Moore v. Philip Morris Cos.,In¢8 F.3d 335, 39-40 (6th Cir.

1993) (internal citations omitted).

In reviewing an ALJ’s decisions, 42 U.S.C. 8405(g) provides that the ALJ’s
“factual findings are conclusive if supported by substantive evideNtzziarz v.
Sec'’y of Health and Human Sen&37 F.2d 240, 243 (6th Cir. 1987). “Our
review of the ALJ’s decision is limited twhether the ALJ applied the correct legal
standards and whether the findingshsd ALJ are supported by substantial
evidence.Blakely v. Comm’r of Soc. Seb81 F.3d 399, 405-06 (6th Cir. 2009)
(citing Key v. Callahan109 F.d 270, 273 (6th Cir. 1997)). “Substantial evidence
is defined as more than a scintilla ofdance but less than a preponderance; it is
such relevant evidence as a reasonable miglit accept as adequate to support a
conclusion.”Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 2007)
(citing Cutlip v. Sec’y of Health and Human Sen2& F.3d 284, 286 (6th Cir.

1994)) (internal quotaon marks omitted)Richardson v. Peralegl02 U.S. 389,
401 (1971). In order to determine “whether the Secretary’s factual findings are

supported by substantial eeigce, we must examineetievidence in the record



taken as a whole and muskéanto account whatever the record fairly detracts
from its weight.”"Wyatt v. Sec'y of Health and Human Ser934 F.2d 680, 683
(6th Cir. 1992). In doing so, the cotimay look to any evidence in the record,
regardless of whether it has bested by the Appeals Council.Hogston v.
Comm’r of Soc. SedNo. 12-12626, 2013 WL 5423784t *11 (E.D. Mich. Sept.
26, 2013) (citingHeston v. Comm’r of Soc. Sg245 F.3d 528, 534 (6th Cir.
2001).

IV. Analysis

In the Report and Recommendation [1ff Magistrate Judge recommends
that Plaintiff’'s Motion for Summary Judgmigidi3] be deniedrad that Defendant’s
Motion for Summary Judgment [14] be gradh. The Magistrate Judge found that
substantial evidence supported the A détermination that Plaintiff is not
disabled. Accordingly, the Repom@&Recommendation [15] recommends this
Court affirm the decision of éhSocial Security Commissioner.

Plaintiff Prince now makes twabjections to the Report and
Recommendation [15]. First, Plaintdfgues that the ALJ did not give enough
weight to the “otheraurce” evidence provided by occupational therapist Rounds.
He claims that the ALJ’s lack of exglation of the ALJ’s assessment of this
evidence provides an insufficient basis thoe court to review the agency’s

decision. Plaintiff also contends thhé Magistrate Judge’s discussion of the



ALJ’s reasoning for giving little weighb the “othersource” evidence was
insufficient under th€heneryrule! Second, Plaintiff alleges that the ALJ's
improper weighing of Rounds’s opinion was neither trivial nor harmless, as found
by the Magistrate Judge.

After reviewing the record, thReport and Recommendation [15], and
Plaintiff's objections [16], this Court ages that the ALJ g& an insufficient
explanation of her analysis of Rounds’s reépdrhis Court also finds that the ALJ
gave an insufficient explanation forriteeatment of Dr. Hough’s opinion. In
addition, the ALJ’s analysis of Plairft§ subjective reports of pain and the
characterization of Rounds’s report as dosory are not supported by the record.
These errors are not trivial, and thus thatter is remanded to the ALJ for further

consideration in accordee with this opinion.

! Plaintiff's reliance on th€heneryrule is misplaced. Th&heneryrule (or rules)
refers to the Supreme Court’s holdimgwo cases between the Securities and
Exchange Commission ancetiChenery CorporationGhenery landChenery |

In Chenery ] the Court held that a court wdhly review an agency’s decision
based on the reasons the agency provides for its action and that post hoc
justifications will not be consideredsee Sec.& Exch. Commm Chenery Corp.
318 U.S. 80, 87 (1943). @henery ] the Court held thaidministrative agencies
may use their own discretion when chiogsprocedures for creating ruleSee
Sec. & Exch. Comm. Chenery Corp.332 U.S. 194, 203 (1947). These rules
need not be applied here. Instead, s#iseae now before the Court is whether the
ALJ’s treatment of the record is insuffiaiefor the court to understand and review
the ALJ’s rationale.



A. Opinion of Treating Physician Hough

The ALJ states that she gave “some Wwéigo Plaintiff's treating physician,
Dr. Joseph Hough. However, the ALdiscussion of opinion evidence provided
by Dr. Hough is unclear to the extehat the Court cannot determine what
evidence she included in her weighinddsf Hough’s opinion. The ALJ notes that
Dr. Hough signed off on a portion of Roundeport, and describes his analysis as
appearing to “rest on subjective repartsymptoms and limitations provided by
the claimant that are not supported by thedical evidence of the record as a
whole.” It is also not explained if threports the ALJ refers to are Plaintiff’s
personal reports of pain, or all aportion of Rounds’s report.

If the ALJ is referring to Roundsigport or the portion of it which Dr.
Hough signed, this description would ipaccurate. Occupational therapist
Rounds’s report is quite in-depth and rests on more than just Plaintiff's subjective
complaints. If the ALJ is referring to &htiff's subjective reports of pain, then
Plaintiff's complaints also appear to sapported by the record. In addition, the
ALJ’s general statement that the subjectimeorts of pain are not supported by the
record “as a whole” does not identify whiphbrtions of the recordre in conflict.
See Hogston v. Comm’r of Soc. Sélm. 12-12626, 2019/L 5423781, at *11
(E.D. Mich. Sept. 26, 2013) [€]laboration on what incorstencies the ALJ relied

Is lacking and thus evades adequate judicial reviewvithout elaboration, there



IS no way to know whether the ALJ cegrarded this portion of [the doctor’s]
treatment records, or instead found imeigtency significant enough to discredit
[the doctor’s] opinion.”).

Given that Dr. Hough is Plaintiff'seéating physician, whose opinion should
generally be given greater weight, thes in the record makes it particularly
difficult for the Court to review whethéhe ALJ’s overall analysis of Plaintiff's
application is supported by substantial evicienEven if an ALJ does not find that
a treating physician’s opinion is entitleddontrolling weight, “there remains a
presumption, albeit a rebuttable one, thatopinion of a treating physician is
entitled to great deferenceHensley v. Astryes73 F.3d 263, 266 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007)).
Specifically, he “treating source rule” requires that the ALJ give “good reasons”
for the weight given to a treating source opinion.C2B.R. § 404.1527(c)(2).
Thus, because the ALJ’s treatment of Dr. Hough’s opinion is insufficient for the
Court to understand why and in whatyshe decided to accord it only “some
weight,” it is necessary to remand to the ALJ for further explanation.

B. Report of Occupational Therapist Rounds

The ALJ describes Roust® functional assessniemreport as “quite

conclusory, providing little exphation of the evidenaelied on in forming [the]

opinion.” This description of Rounds'sport is not supported by substantial



evidence. Instead, thesessment provided by Raisis quite detailed and
provides substantial support for the nexnendations contained within. Because it
appears that as a result of her mischaragition of Rounds’s report the ALJ gave
it little weight in her overall analysis,&iCourt directs the ALJ to revisit her

overall analysis of Plaintiff's application in light of the Court’s analysis of the
report provided below.

When assessing an individual’spairment, the Social Security
Administration (SSA) distinguishes betwée@tceptable medical sources,” such as
licensed physicians, and “other sourcesiich include physicians’ assistants,
therapists, and medical sources not tisie “acceptable medical sources.” 20
C.F.R. §404.1513. As an occupaial therapist, Rounds’s opinions are
considered “othesource” evidenceln 2006, the SSA issued ruling SSR 06-03p
which sought to clarify its policy in gard to assessing this “other source”
evidence. The ruling prosed that the factors enumerated in 20 C.F.R. 8
404.1527(c), which explains how medisaurce opinions are evaluated in
determining disability status, can alsodpplied to “other gurce” opinions. These
six factors arghe examining relationship, treaént relationsip, supportability,
consistency, specialization,cany other relevant factor§he Sixth Circuit Court

has held that, “[a]n ALJ must consid&her-source opinions and ‘generally should

10



explain the weight given to opinions for these ‘other sourcesfilf*¥. Comm'r of
Soc. Se¢560 Fed. Appx. 547, 550 (6@ir. 2014)(quoting SSR 06-03p).

In regard to the examining and treatment relationship factors of 20 C.F.R. §
404.1527(c), Plaintiff's counsel noted chgithe hearing that the assessment by
Rounds was completed becau3r. Hough would not provide any restrictions until
he had a functional capacity evaluatidnkewise, there is only mention of one
visit to Rounds’s office in the record’his suggests Plaintiff met with Rounds
only once, and that the assessmenthwvasght about by referral from Plaintiff's
treating physician. In addition, tite beginning of Rounds’s report, she
enumerates the two reasons Plaintiffweferred to her office: to assess the
client’s physical status and safe funotd capabilities as related to the physical
demands of work, and to help define ttlient’s residual cageities and determine
his ability to engage in subsitzal gainful activity on a gular and constant basis.
Thus, the record contained evidence byalwhihe ALJ could evaluate the first two
factors, yet they were notldressed in her decision.

In addition, the consistency of Rounde2port with the record as a whole is
not mentioned in the ALJ decisiol.he Report and Recommendation [15]
contends that the ALJ, by noting thatlds “opined that the claimant was not
able to . . . sustain full-time employntdout if he did so, he would have

limitations,” showed a recognition by tia.J of a “slight inconsistency in

11



Rounds’s declaration that Plaintiff was@&pable of work, but would need certain
limitations if he did work.” This isnisconstruing Rounds’s report. What is
actually written under the “Tolerance forssained Work Activity” section of the
report is the following:

The client doesNOT appear capable of engaging in full-time

sustained employment. If the client were required to work 40 hours

per week, 8 hours per day incampetitive work environment he

would most likely have serious Ilimitations as to pace and

concentration & [sic] need a sit-atdrest option as symptoms dictate.
(emphasis in original). Rather than being inconsistent, it actually appears that
Rounds was merely providiriger interpretation of what limitations Plaintiff would
require if her impression of his inability to work was not accepted. Representing
this rather thorough analysis as an incstesicy is inaccuratel-urther, before her
own assessment was giv&tgunds’s report revieweddhmedical history, daily
activities, and employment infmation of Plaintiff, showing that she was familiar
with Plaintiff's medical record.

In regard to the specialization factthe ALJ notes that Rounds is a
registered occupational therapist (OTRQ OTR is responsible for assessing
patients’ needs and creating treatment pldrtse Bureau of Labor Statistics notes
that a typical duty of an occupational thaesas to “[a]ssess and record patients’

activities and progress for patient evalaa$, for billing, and for reporting to

physicians and other Hdacare providers.” BREAU OFLABOR STATS.,U.S.DEP T

12



OF LABOR, OCCUPATIONAL OUTLOOK HANDBOOK (2014-15¢d.),available at
http://www.bls.gov/ooh/healthcare/aggational-therapists.htm#tab-2.

Finally, the main concerthhe ALJ appears to havath Rounds’s report is
its supportability. However, thepert is quite detailed and supported by
substantial explanation of Rounds’s alvs¢ions and Plaintiff's demonstrated
capabilitiesRounds’s functional assessment pde4d Plaintiff’'s heart rate during
each exercise, his pain rating on a scdleero to ten, reasons for termination,
such as “[p]rogressive and intense/Iback and left lg pain,” and other
observational notemcluding “client was noted to frequently shift his weight” and
“client appeared to be in moderate dist and presented with significant shortness
of breath.” To compare, iBouthwardhe court noted that the nurse-practitioner’s
opinion was:

. .. nothing more than a form on which she checked boxes indicating

Plaintiff's level of impairment. It is devoid of any discussion of the

observations or medical evidence that led [the nurse-practitioner] to

her assessments; it does not cadeé how long and how frequently

[the nurse-practitioner] had been tieg Plaintiff; and it appears to be

based entirely on Plaintiff's subjectidescription of her limitations.
Southward v. Comm’r of Soc. Sddo. 11-14208, 2012 WL 3887212, at *6.

The ALJ’s discussion of Rounds’sp@t does not take note of many of the
distinctions and details the report incledd~or instance, the ALJ states that

Rounds’s report showed that Plaintiff would be limited to lifting or carrying 10

pounds. The RFC similarly assigns Pldfrdicapability of light work, defined in

13



8 404.1567(b) as including the capabilityliftb*no more than 20 pounds at a time
with frequent lifting or carrying of objestweighing up to 1pounds.” However,
in Rounds’s report, the lifting assessrmeas only done from waist to waist.
Lifting from floor to waist was deemaghsafe by Rounds. It was noted for the
overhead lifting test that Plaintiff hadsufficient AROM in the left shoulder and
decreased spinal ability. Rounds alscedainder reasons for termination in the
waist to waist lifting exercise that tieewas left leg wdaness and instability,
Increased antalgia, and complaiof intense pain with consistent pain behaviors.

In summary, the ALJ’s analysis tife evidence and opinions offered by
Rounds is not supported by substantiatlemce. In regard to consistency,
specialization, and supportability, the recomhtains evidence that would prompt
giving additional weight to Rounds’s report, contrary to how it appears the report
was treated by the ALJ. The RepantdeRecommendation’s [15] contention that
the ALJ’s decision shows a reasoned cogrsition of Round’s opinion is either not
supported by the gaps in the ALJ’s demmsor disproved by portions of the report
the Court has identéd above.

C. Plaintiff's Credibility

The ALJ states that she found Plaintiléegations partially “credible to the

extent that they are consistent wiitle limitations in the residual functional

capacity but beyond that, the allegationsgven little weight.” This statement,

14



along with the ALJ's RFC determination tHlgintiff was capable of light work,
suggests that Plaintiff's reports of painregiven very little weight in determining
his capabilities. Yet, there are sevarascharacterizationsr gaps in the ALJ’s
analysis, and Plaintiff's reports of paillo seem to be reasonable and supported by
the record as a whole.

There is a two-step peess for evaluating subjective symptoms, such as
pain. SSR 96-7p explains that the first sgefp determine if there is an underlying
medically determinable physl impairment that can reasonably be expected to
produce the plaintiff's pain. Once suah underlying impairment has been
identified, the next step is to evaluate #xtent to which the plaintiff's pain will
affect his or her ability to work. Duringithsecond step, to the extent a plaintiff's
reports of pain are not supported by tigective medical evidence, the ALJ must
make a finding on the plaintiff’'s crediity based on the record as a whole. 20
C.F.R. 8 404.1529(c); SSR 96-7p. The fastorbe considered when assessing an
individual’s credibility are provided in SSR 96-7p:

1. The individual's daily activities;

2. The location, duration, frequencgnd intensity of the individual's

pain or other symptoms;

3. Factors that precipitatand aggravate the symptoms;

4. The type, dosage, effectivenessgdaide effects of any medication

the individual takes or has taketo alleviate pain or other
symptoms;

5. Treatment, other than medicatiathe individual receives or has
received for relief of pain or other symptoms;

15



6. Any measures other than treatmdre individual uses or has used
to relieve pain or other symptongs.g., lying flat on his or her
back, standing for 15 to 20 minutes every hour, or sleeping on a
board); and

7. Any other factors concerning thedividual's functional limitations

and restrictions due to pain or other symptoms.

Here, a number of questions have besged in regard to the ALJ’s
treatment of Plaintiff subjective complaintsin regard to Plaintiff's daily
activities, the first factor, the ALJ accurigtstates that Plaintiff is generally
independent in his personal care, but thatdaily activities are limited. However,
as the Report and Recommetiola [15] notes, the ALJlightly mischaracterizes
Plaintiff's statements by stating that Pitiif acknowledges that he can drive, read,
go shopping, and visit with family. Thianguage in the ALJ’s decision suggests
she used this evidence to question PlHistoverall credibility. However, whereas
the ALJ stated Plaintiff could drive, duritige hearing Plaintiff testified that that
he did not keep a driver’s licensedahad stopped driving in June 2011. He
testified that he had neveract often, and if he triet read now it would hurt to
hold a book out in front of him. Plaintiff reported that he did visit with his family,
but that they came to his house to Bee. He goes grocery shopping only when
he is already out of the house for a doctor’s appointment.

In regard to factors five and sixgl\LJ states that Plaintiff's treatméihnias

been routine and conservative, which hasegally been successful in controlling

his symptoms.” She then citisthe portion of Dr. Bruma’s medical records

10



which noted that Plaintiff's pain hachproved by fifty percent. Howevalt,is not
clear to this Court from the medical recdodvhat extent Plaintiff's treatment has
been effective in controlling his pain B&intiff's reported pain levels fluctuate
throughout the record. Finally, the statement that Plaintiff's treatment has been
“routine and conservative” is not de@d, nor is it explained how this
characterization of Plaintiff's treatmeistfactored into the overall analysis.

Although the ALJ in this case has statkdt she considered the relevant
regulations, the Court has identified instas that support the conclusion ttis
ALJ has failed to properly weigh thadtors in the associated regulatiods such,
it is necessary for the ALJ to provide fugt explanation of her reasoning, and, if
merited, reconsider her assessment of Plaintiff's credib8iigFelisky v. Bowen
35 F.3d 1027, 1039-40 (6th Cir. 1994).

D. Harmless Error

The Report and Recommendation [15] ndtex the ALJ’s “decision’s main
shortcoming is its lack of clarity in sffing out the ALJ’s reasoning process,” yet
its description of thishortcoming as a harnge error is inaccuratelhe VE's
testimony provides reason to believe tiat ALJ’s decision may have come out
differently had she accorded greateigi® to Rounds’s report, Dr. Hough’s
opinion, or Plaintiff's own allegations of paiifter providing a number of

hypotheticals, the ALJ asked the vocationgleat if there would be jobs available
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in the regional or national economy for agmn of Plaintiff's age, education, and
work experience. In response to thedtypothetical, which presented a situation
in which Plaintiff would have to lie down in three one-hour increments during an
eight-hour workday, the vocational expersponded that there would be no jobs
available. The fourth hyplttical asked if there wadibe positions available if
Plaintiff could only work four hours pelay and was limi@to a range of
sedentary work. The vocational expedpended that there would be no positions
available. See cfHill v. Astrug no. 5:12CV-00072-R, 2013 WL 3293657, at *4
(W.D. Ky. June 28, 2013) (holdingeten if the ALJ technically erred in failing to
address each regulatory fax [sic], any error walsarmlessnasmuch as the
Plaintiff has not shown a reasonable probability that an explicit analysis would
have resulted in a fiderent] finding.”).

Regardless of whether the ALJ’s errarghis case were harmless, it is
difficult for the Court to determine wheththis would have nae a difference in
the outcome of the case without furthgpkanation from the ALJ. Specifically,
the ALJ failed to provide a sufficient explanation of the weight given to Dr.
Hough's opinion, as well as the ALJ’s aysib of Rounds’s report and Plaintiff's
subjective complaints does not appeanecsupported by the record. Thus, remand

Is appropriate so that the ALJ cadequately explain her decision.
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V. Conclusion

For the reasons stated above,rtreter is REMANDED for further
explanation, the Plaintiff's Motion fdBummary Judgment [13] is GRANTED IN
PART and DENIED IN PART, and Deféant’'s Motion for Summary Judgment
[14] is DENIED.

Accordingly,

IT IS HEREBY ORDERED that Plaintiff’s Motion for Summary
Judgment [13] iSRANTED IN PART and DENIED IN PART.

IT IS FURTHER ORDERED that Defendant’s Motion for Summary
Judgment [14] iDENIED.

IT IS FURTHER ORDERED that the matter IREMANDED for further
consideration.

SO ORDERED.

s/Arthur J. Tarnow
ARTHURJ.TARNOW

SENIORUNITED STATES DISTRICT JUDGE
Dated: September 16, 2014

19



