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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOURTHERN DIVISION

VASUDEVA MAHAVISNO,

an individual,

Case No. 2:13-CV-12207-SFC-MAR
Plaintiff,

V. District Judge: Hon. Sean F. Cox

COMPENDIA BIOSCIENCE, INC.,
a Michigan corporation, and

LIFE TECHNOLOGIES
CORPORATION,

a Delaware corporation,

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
COMPENDIA BIOSCIENCE, INC.’S AND LIFE TECHNOLOGY CORPORATION’S
MOTIONS FOR SUMMARY JUDGMENT (Doc. ## 89, 90)
l.  Introduction

This is a case alleging copyright infringemantd breach of contract. Before the Court
are Defendant Compendia Bioscience, Inc.’didofor Summary Judgment or Partial Summary
Judgment (Doc. #89) and Defendant Life Amalogies Corporation’s Motion for Summary
Judgment or Partial Summary Judgment (Doc. #90). The motions have been fully briefed by the
parties, and the Court &l oral argument.

For the reasons set forth below, the Court sG®IANT IN PART and DENY IN

PART Defendants’ motions for summary judgnt or partial summary judgment.

II.  Facts and Procedural Background

In 2002, Plaintiff Vasudeva Mahavisno wasstadent at the Univeity of Michigan
(“UM”) working as a computer consultant iretbepartment of Pathology, under the direction of

Professor Arul Chinnaiyan, M.D., Ph.D. (“@haiyan”). (Am. Compl. at {1 19, 21.)
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During Plaintiff's employment with UM, DrChinnaiyan and a Ph.zandidate, Daniel
Rhodes (“Rhodes”), together conceived an ideafoomputer program ah would allow cancer
researchers to process and analyze datatbeenternet related to cancer genekl. &t § 21.)
Chinnaiyan and Rhodes approached Plainbffia writing the source code for their computer
software product, which was to be called “Oncomineld. &t § 23.) Plaintiff began writing
software code in 2002 and finesth his first version, entitle@ncomine 2.0, in November 2003.
(Id. at 11 26.)

After he graduated in 2003, Ri#if continued to work at UM as a full-time employee.
(Id. at 1 25.) Plaintiff wrote adabnal code for, and made enhancements to, the Oncomine 2.0
software, which eventually culminatedtime release of Gomine 3.0 in 2005.1d. at 1 28, 29.)
Because Plaintiff was an employee of UM, anbjsct to an employment agreement, UM owned
all intellectual property rights i@ncomine versions 2.0 and 3.0.

In 2006, Chinnaiyan and Rhodes formed empany named Compendia Bioscience, Inc.
to more fully commercialize their researchdathe Oncomine academic product that they had
developed at UM. I¢. at § 30.) Compendia and UM thentered into a licensing agreement,
whereby UM granted Compendia an exclusive licansese, market, digbute, and exploit its
copyright and other rights in Oncomine 3.0d. @t 1 31-32.) Several amendments were made
to this licensing agreement over the coursthefparties’ professional relationshipd. @t 1 33-
34;1d. at Exs. E and F.)

Plaintiff was never an epioyee of Compendia. Id. at 44, 50.) Nevertheless, from
January 2006 until April 2007, Pldifi states that he “developeahd created software upgrades
and improvements for the Oncomine softwareG@ompendia and at Compendia’s requestd. (

at § 35; Pl’s CSF 1 20, Doc. #109-1.) Plaindifieges that his work was done separate and



distinct from his employment at UM.Id[ at § 54.) In fact, accomly to Plaintiff, Compendia
was not allowed to use UM gioyees to commercialize Oncami as Compendia was nhow a
private company.

Plaintiff alleges and testified in his depasitithat he wrote the additional code because
“Compendia made various promises to [hingarling how Compendia would compensate him
for use of his work including a promise that Wweuld be receive an ownership interest in
Compendia commensurate with his conttidis to the enterse. . . .” (d. at { 46.) Plaintiff
further alleges that “these promises includefttiewing: the promise of a salary; the promise of
a bonus; the promise of stock options; and the pewis percentage interest in Compendia.”
(Id. at 7 89; Pl’'s Dep. 537:13-1DQoc. #109-19.) Compendmas unable to pay a salary
because there was a limitationtiviPlaintiff's work visa, butCompendia promised to modify
Plaintiff's visa. (Pl.’s De. 53-54:15-19, Doc. #109-7.) According to Plaintiff, Compendia
encouraged Plaintiff to keep writing the softeand in return Compendia would give him an
ownership interest in Compendidd.( see also pl.’s dep. 373:9-25, doc. 109-19.) For example,
Plaintiff testified as follows at his deposition:

| believed that | was part o startup and an equal share and
ownership of it. That was alwa cloudy because of my visa
status. So | felt misled by DatiRhodes and Arul Chinnaiyan,
because they kept making prossssaying, Vasu, you've created
something really good here, contén working on it, because of
your visa status it's a little corfipated at this point, don’t worry
about all the legal stuff, we ilvtake care of it, but continue
working. That's the impression | gand that was the - - that was
what | was basing my work on. That, number one, | was working
for Compendia, not as just amployee but as an owner, as a
stakeholder building a software that is going to benefit the

company that I’'m going to be part of.

(Pl.’s Dep. 373:9-25, Doc. #109-19.)



In spite of promises of an ownershiptarest, stock options, a salary, and a bonus,
Plaintiff alleges that he never receivedyacompensation from Corepdia for use of his
computer source code.ld( at  43.) Plaintiff never emtd into a written agreement with
Compendia regarding the compensation or owngrshintellectual property for his work on the
Oncomine software.Id. at 1 52-53.)

On or about April 2007, Plaintiff stopped writing softwarede for Compendia. (Pl.’s
CSF | 17, Doc. 109-1.) Plaintiff testifiedathhe stopped working for Compendia because
Compendia did not live up to its promises ty pam a salary and to give him the position he
wanted at Compendia. (Pl.’'s Dep 498:1-11, B¥€9-19.) In fact, Plaintiff never received any
compensation from Compendiald.j Although he did not receive the promised salary, Plaintiff
still expected Compendia to keep their prgenof giving him an ownership interest in
Compendia if the company was ever soldl. &t 498:15-22, 529:8-1and 532:5-8.)

On or about September 21, 2012, Compendiasesiolders, including UM, consented to
“the proposed acquisition of Compendia hyife” Technologies Corporation (“Life
Technologies” or “Life”). (Am.Compl. 59 and Ex. I.)

Shortly before the purchase of Compendvas finalized by lfe Technologies, on
September 24, 2012, Rhodes, on behalf of Compecalidacted Plaintiff and offered to pay him
$25,000 in exchange for Plaintiff's irrevocablesgnment of “any and all intellectual property
rights” in the Oncomine Software.ld( at I 60; September 24, 2012 Letidr,at Ex. J.) That
offer letter, entitled “Payment of Appreciatiomus upon Change in Contfalefers to Plaintiff
as an “independent contractor.1d.j Plaintiff refused Compwlia’s offer of $25,000 for his
intellectual property rights. 1d. at  60.) Plaintiff felt he waaentitled to more money based on

the promises that Compendia had made to him.



Defendant Life Technologies @mration finalized its purchasof Compendia in October
2012, when Compendia became a wholly owned sidrgidf Life Technologies. (Pl.'s CSF
6, Doc. #109-1.)

Shortly thereafter, Plaintiff registered his cagit in the computer software code for the
Oncomine Software with the Wad States Copyright Office.

On May 17, 2013, Plaintiff filed this caseamgst Compendia and Life. In Count I,
Plaintiff alleges that Compendiafimged Plaintiff's copyright inPlaintiff's computer software.
In Count Il, Plaintiff alleges that Life infringle Plaintiff's copyright inPlaintiff's computer
software. In Count Ill, Plaintiff alleges a alaifor “Breach of Impliedn-Fact Contract” based
on the promises made to Plaintiff to induce i to keep writing computer software for
Compendia.

Presently before the Court are Defendamtions for summaryudgment. In the
motions, Defendants make the following argumentFirst, Defendantargue that they are
entitled to summary judgmerdn Plaintiffs Count Il for beachof implied-in-fact-contract
because that claim is barred ttwe statute of limitations. Secoridefendants argue that they are
entitled to summary judgment détaintiff’'s Counts | and Il focopyright infringement because
Plaintiff did not lawfully create derivative works and thusnist entitled to protection under the
Copyright Act. Third, Defendds argue that they are dhldd to summary judgment on
Plaintiff's Counts | and Il for apyright infringement becausedtitiff's granted Defendants an
implied nonexclusive license tese his software code.

[l Legal Standard

Under Federal Rule of Civil Procedure Stimmary judgment is proper when there is
“no genuine dispute as to any material fact” #mel moving party is entitled to judgment as a

matter of law. Fed. R. Civ. P. 56(a). “Inaiiding a motion for summary judgment, the court

5



must view the evidence in the light mdstvorable to the non-moving party, drawing all
reasonable inferences that party's favor.” Sagan v. United Sates, 342 F.3d 493, 497 (6th
Cir.2003). “Where the moving party has cadrigs burden of showing that the pleadings,
depositions, answers to interrogatories, admissiand affidavits in the record, construed
favorably to the non-moving party, dot raise a genuine issue of miekfact for trial, entry of
summary judgment is appropriate3utierrez v. Lynch, 826 F.2d 1534, 1536 (6th Cir.1987)
(citing Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)).

The court does not weigh the evidence to determine the truth of the matter, but rather, to
determine if the evidence produceceaties a genuine issue for trifagan, 342 F.3d at
497(quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)). The moving party
discharges its burden by “showgh—that is, pointing out to the slirict court—that there is an
absence of evidence to supipibre nonmoving party's casédorton v. Potter, 369 F.3d 906, 909
(6th Cir. 2004) (citingCelotex, 477 U.S. at 325). The burdémen shifts to the nonmoving party,
who “must do more than simply show that thexsome metaphysical doubt as to the material
facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). The non-
moving party must put forth enough evidence to sttt there exists “a genuine issue for trial.”
Horton, 369 F.3d at 909 (citindMatsushita, 475 U.S. at 587). Summary judgment is not
appropriate when “the evidence presents a @afft disagreement to geire submission to a
jury.” Anderson, 477 U.S. at 251-52.

The existence of a factualsgiute alone does not, howevedefeat a properly supported
motion for summary judgment—théisputed factual issue mube material. “The judge's
inquiry, therefore, unavoidably les whether reasonable jurorsutm find by a preponderance of

the evidence that the plaintiff is entitled teerdict—'whether there is [evidence] upon which a



jury can properly proceed to find a verdfor the party producing it, upon whom tbeus of
proof is imposed.” Id. at 252 (alteration in origal) (citation omitted). Aact is “material” for
purposes of summary judgment wheroof of that fact would edbtéish or refute an essential
element of the claim or a defense advanced by either partglall v. Hoover Co., 751 F.2d 171,
174 (6th Cir.1984) (citation omitted).

IV.  Analysis

A. Plaintiff's Copyright Claims are Barred Because Defendants Had an
Implied License to UsePlaintiff's Source Code

Defendants argue that Plaiffis copyright claims should be dismissed because Plaintiff
granted Compendia an implied license te isscopyrighted coputer software.

If a copyright owner gives a p®on a license or permissiom use copyrighted material,
then the copyright owner may not sue the person for copyright infringemiass thdicense is
terminated or revoked. A copyright owner mayega nonexclusive license expressly by words,
either orally or writing, or implicitly by conductJohnson v. Jones, 149 F.3d 494, 500 {6Cir.
1998).

An implied license arises where the followinge element test is satisfied: “(1) a person
(the licensee) requests the creation of a work, (2) the creator (the licensor) makes the particular
work and delivers it to the licensee who reqedsit, and (3) the licesor intends that the
licensee-requester copy and distribute itdlirama Ltd., Inc. v. Axcess Broad. Serv., 128 F.3d
872, 879 (8 Cir. 1997) uoting IAE, Inc. v. Shaver, 74 F.3d 768, 775 (7Cir. 1996). In other
words, where the objective evidence leadsht conclusion that the copyright owner intended
the defendant to use the copyrighted work, the agpyowner should not later be able to sue for

copyright infringement for that use.



Although an implied license precludes a claim for copyright infringement, it does not
preclude a claim for breach of contract or presory estoppel, such as where the parties entered
into a contract for the use of a copyrighted warkl the receiving party failed to pay money for
that use as provided for in the contradbhnson v. Jones, 149 F.3d at 500 (discussititjfects
Associates, Inc. v. Cohen, 908 F.2d 555 (9 Cir. 1990)).

The Court finds that the three elements for an implied license have been satisfied in this
case and that the undisputed facts show thantiffacreated and gave his computer software
code to Compendia with the intent that Compandie the software in ifgroducts. Plaintiff’s
position in this case is that Defendant Contgha promised him an ownership interest in
Compendia, a startup companyprad with a salary and a bonaaece his visa was modified, if
Plaintiff kept developing and creating compusaftware for Compendia. Because of the
promises, and particularly the promise he wlobhve an ownership terest in Compendia,
Plaintiff developed and deliverdus alleged copyrighted softneacode to Compendia.

Starting with the first element of the test for establishing an implied license, the first
element asks whether “a person (the licenseekstghe creation of a work. . .” Plaintiff does
not dispute that Compendia adkkim to create and write cqmter software for Compendia
after Compendia was created. In fact, Plaintiff testified at his deposition that Compendia
requested Plaintiff to write computer softedor it. (Mahavisno April 17, 2014 Dep. 54:10-19
and 147:9-14, Doc. #109-7.)

Moving on to the second element for estdlig an implied licese, the second element
asks whether “the creator (the licensor) malthe] particular work and deliver[ed] it to the

licensee who requested it. . . .” Plaintiff testifitnat he created his copyrighted software code



and delivered it to Compendia so that Contgpa could use and distribute the code. For
example, in this depositiongemony, Plaintiff testified:

Q. And it was your understandingaththis was workyou were doing for
Compendia, correct?

A. This is the work | was doing for Corapdia; however, it was also what - - that
| knew that I'm going to be part of it.

(Mahavisno April 17, 2014 Dep. 147:9-13, Doc. #1094n.his response brief to the Defendants
summary judgment motions, Plaifitdoes not dispute the fact thiae¢ created and delivered his
copyrighted softwarto Compendia.

Moving on to the last element for establishangimplied license, the third element asks
whether “the licensor intend[edhat the licensee-requestespy and distribute” the licensor’s
copyrighted work. Id.  The record establies that Plaintiff intended that Compendia copy,
distribute, and sell his copyhted software code in Compdia’s software products because
Compendia promised him an ownership intere€€empendia and he wanted Compendia to be a
valuable company. For example, during his deposition, Plaintiff testified:

Q. At the time did you believe you veecreating products for Compendia?

A. | was creating products for Compendizat is correct, with the understanding
that | will be made part owner of the company.

Q. Did you have any intemtt the time that you wodllicense Compendia to use
the products you were creating?

* * *

A. 1 did not know — | don't know what —lal know, as | said, I'll repeat my
answer again, all | know was | was dieg software for an entity that |
believed | was going to be part of.

(Mahavisno January 16, 2015 Dep. 375:7-21c.D#109-19.) At oral argument on these

summary judgment motions, Plaintiff's attorney admitted that Plaintiff intended Compendia to



use the software code that Plaintiff had writtéfar example, the transcript from oral argument
states:

THE COURT: As part owner of thisompany, what did [Plaintiff] think the
company was going to do with the code that he wrote?

MR. SUSSER: License it, dur Honor. License it out to companies like Abbott
and other pharmaceuticals.

THE COURT: So he knew and, in fadte wanted Compendia to copy and
distribute whatever product Ipeepared? Is that true?

MR. SUSSER: While he was there, yeah.

(September 10, 2015 Oral Argument Tr. 20:7-18.)

Moreover, even at the time dnhtiff stopped writing the softare code for Compendia in
April 2007 and otherwise stopped working for Cangia, he never once told Compendia to
stop using his software code. RathPlaintiff wanted Compendia tme successful so that if it
was sold to a larger corpoi@t, he would receive the sarbey-out as the other founders of
Compendia. For example, Plaintifstdied as follows in his deposition:

Q. Did you ever demand of Compendiet they obtain a written license from
you?

A. Again, as to what time frame are you talking about?
Q. Prior to this lawsuit?

A. 1 did not - - | did not ti - - reach out to Compenalito request them to obtain
a license from me.

(Mahavisno January 16, 2015 Dep. 375:7-21, Doc. #109-19.) The Court confirmed this fact at
the oral argument on this summary judgment motion.
THE COURT: Let me get more specific. Afe in the record [does] plaintiff tell

Compendia when [he] leaves in 2007 totuse his software anymore? | didn'’t
see anything in therief citing that.

10



MR. SUSSER: Where he specifically says that?

THE COURT: Yes. Where hells Compendia not to asis software anymore.

MR. SUSSER: | am not aware of any sfieaieference like that, Your Honor.

THE COURT: Any statement?

MR. SUSSER: Statement like that, no.

(1d. 18:10-21.)

Plaintiff testified that he wanted Compenttabe successful so that if the company was
ever sold, he would shaie the proceeds as an nar. If Compendia was sold, Plaintiff believed
at that point in time he should share in thecpeds as an equal owner of the company. For
example, Plaintiff testified as follows in his deposition:

A. But my belief is that they would haw®me to me if they sold the company.

My belief and faith was they will do thrgght thing and keeghe original promise

of ownership in the company when they sold it.

Q. Why would you — why would the prase of ownership in the company be
dependent on their selling?

A. When you sell a company, | mean) &m a part owner of the company you
make money out of it, I'm sure . . . tHawould need to receive some of that.

(Mahavisno January 16, 2015 Ré32:5-8, Doc. #109-19.)

The Court finds that even if Plaintiff's testimony is taken as true, a reasonably jury could
only conclude that the facts establish that Pifigtanted Compendia an implied license to use
his software code. The three element test fomaslied license has been clearly established,
even when the evidence is vieweda light most favorable to &htiff. Plaintiff created his
software code at the direction @dmpendia, he delived that software to Compendia so it could
be used by Compendia, and Rtdf intended that Compendiapy and use his software code.

While Plaintiff may have a clai for breach of contract, promissory estoppel, or unjust

11



enrichment for an ownership interest in Cangia, Plaintiff cannot maintain a copyright
infringement case where he consented to Defendants’ use of his copyrighted software code.

Plaintiff next argues thatthough Plaintiff may have impldy licensed or consented to
Defendants using his softwairem 2006 to 2013, Plaintiff revoklethe implied license when he
filed this lawsuit in 2013.

However, an implied “nonexclusive license may be irrevocable if supported by
consideration. This is sbecause a nonexclusive licensepported by consideration is a
contract.” Lulirama Ltd., Inc. v. Axcess Broadcast Servs., Inc., 128 F.3d 872, 882 I(!SCir. 1997)
(citations omitted).

Plaintiffs own testimony is that there wascontract between the parties, which was
supported by consideration, and that the m@mit cannot be unilatally rescinded.
“Consideration may constitute a return promise or a performance. .Timko v. Oakwood
Custom Coating, Inc., 244 Mich. App. 234, 244 (2001) (citing Restatement (Second) of
Contracts § 71). Plaintiff’'s testimony is that fherties had made promises to each other and/or
that Plaintiff performed in response to a preenfrom Compendia. Specifically, Plaintiff
testified that Compendia promisealgive him an ownership terest in Compendia among other
things if Plaintiff wrote software code for Coemia. Plaintiff testified that he relied on
Compendia’s promise of an ownership interest wrote the software code for Compendia. In
fact, Plaintiff's position in this case is that thetpms have a contract and he seeks to enforce the
contract. Therefore, accomdj to Plaintiff's own testimonythere was consideration and
therefore Plaintiff could not unilarally revoke that contract.

Moreover, Plaintiff did not revoke the implidicense or contract between the parties

simply by filing the present lawsuit. In his Amended Complaint, Plaintiff has simply alleged

12



alternative theories of recovernye. claims of copyright infringeent and breach of implied-in-
fact contract. In the implied-in-fact contractich, Plaintiff is simply seeking to enforce the
promises that Compendia allegedly made to maot,terminate the contract between the parties
or revoke the implied license. Nowhere in hisérded Complaint did Plaifitstate that he is
revoking the license between the parties.

The Court finds this case to be similarBitects Associates, Inc. v. Cohen, 908 F.2d 555
(9™ Cir. 1990). InEffects Associates, the plaintiff created speciaffects movie footage at the
request of the defendant, a movie producer, kngwhat the movie foage would be included
in defendant’s horror movie.The defendant incorporated the special effects footage in his
movie. However, because of papuality of the speclaffects footage, the defendant only paid
the plaintiff half of what he had promisedifter unsuccessful demands for full payment, the
plaintiff brought a copyright claim.

The district court granted the defendardgiesmmary judgment motion, finding that the
plaintiff had given the defendant an implied licetsaise the footage. In affirming the district
court’s decision, the Ninth Cirdubbserved that the evidence demstrated that plaintiff had
“created a work at defendant’s request and handever, intending that defendant copy and
distribute it.” 1d. at 558. In particular, the plaintifftestimony reflected that he understood that
the footage would be incorporated into the movw&hen the plaintiff delivered the footage to
defendant, he never warned ttlefendant that use of the fage would constitute copyright
infringement. Id. at 558 n.6.

The Ninth Circuit held that the plaifftihad impliedly grantedo the defendant a non-
exclusive right to incorporate @hspecial effects footage intoshinovie and distribute the film.

The Ninth Circuit held that thelaintiff's copyright claim was baed. The Ninth Circuit made a

13



point to state that the plaintiould still pursue money owed undebreach of contract theory.
Hence, the Court prefaced its opinion with thateshent: “What we have here is a failure to
compensate,” i.e., not a copynt infringement claim.ld. at 555.

Similar to theEffects Associates case, in this case, whiled#itiff may have a claim for
breach of contract, promissory estoppel, or unjust enrichment, it is evident that Compendia had
an implied license to use Plaintiff's softwatede. Plaintiff intended his software code be
included in the Compendia products. While Riffimrgues that he provided the software code
to Compendia based on Compendia’s promiseue bim an ownership tarest in Compendia,
such a claim is for breach of contract orustjenrichment, not copght infringement.

Accordingly, the Court grants Defendant'®tion for summary judgment as to Counts |
and Il for copyright infringement.

B. Plaintiff's Breach of Implied-In-Fact Claim is Barred in Part by the
Statute of Limitations

In his Amended Complaint, Plaintiff allegdsat Compendia “made various promises to
pay for use of [his] works and to induce [hito produce and continue producing source code
for Compendia. These promises include the falgwthe promise of a salary; the promise of a
bonus; the promise of stock options; and the prermisa percentage imst in Compendia.”
(Am. Compl. 189, Doc. #45.)

Defendant Compendia arguesatthPlaintiff’'s breach of contract is time barred by
Michigan’s six year statute of limitations fordach of contract actionsM.C.L. § 600.5807(8).
The Court rejected the same argument in Defetsdarevious motion to dismiss because it is
not clear from the face of the Amended Cdeimt when exactly Compendia breached the
alleged promise it made to Plaintiff. (@mn, Doc. #73.) Compendia now renews this

argument with evidence beyond Plifts Amended Complaint.
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The six year statute of limitation “begins to run at the time that the promisor fails to
perform under the contract.’Miller-Davis Co. v. Ahrens Constr., Inc., 495 Mich. 161, 180
(2014). Importantly, the acial point in timeis the date of the brea@nd not the date that the
breach is discoveredsely v. Capuchin Province, 880 F. Supp. 1138, 1145 (E.D. Mich. 1995).

At oral argument on these motions for suanynjudgment, Plaintiff conceded that his
claims for lost salary and a bonage time barred by the statusé limitations. Accordingly,
Plaintiff's claims for a salary and a bonus underiraplied-in-fact contract theory are thereby
dismissed. (September 10, 2015 Oral Argument Tr. 4:14-21.)

Compendia argues that Plaintiff has a senglaim for a package of compensation and
that the legal claim for the package accrued wéuey one of the promised components of the
compensation package was not provided. Gaord@ also argues that, by April 2007, it was
clear that Compendia had refusege&rform all the promises Plaifitoelieved had been made to
him.

The Michigan Supreme Court recently decidesimilar case involvingne contract with
promises separately breached both befonel after the six-year date under M.C.L. 8§
600.5807(8). InMiller-Davis Co. v. Ahrens Construction, Inc., the Michigan Supreme Court
held that separate breaches of the same comaacyive rise to separate statute of limitations
periods. InMiller-Davis, the separate breachestloé same contract were of a promise to build a
roof free of defects and a promito indemnify for corrective work required to fix defects in the
roof. The Michigan Supreme Court found that thegere distinct breaels that had logically
distinct points of accrualld. at 181. Although the accrual date for the breach of the promise to
build a roof free of defects was before the ygpar statute of limitations date, the Michigan

Supreme Court explained that the later breaththe promise to indemnify provided an
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“independent basis” for a contract claim, and hélat the claim for the breach of this promise
was not time-barredld. at 181-182.

The Court finds that a reasonableyjeould find this case similar tdiller-Davis Co. v.
Ahrens Construction, Inc. Specifically, a reasonable juryud find that Compendia promised to
give Plaintiff an ownership interest in @pendia when Compendia was sold and that
Compendia breached that promise in 2012 whernl&ddo give Plaintiff an ownership interest
or otherwise give Plaintiff proceeds from the sal€ofmpendia. For example, Plaintiff testified:

My belief and faith was they will do thrgght thing and keeghe original promise
of ownership in the company when they sold it.

(Mahavisno January 16, 2015 Dep. 532:6-8, Doc. 109-T%h¢re is a question of fact for the
jury whether to credit Mr. Mahavisno’s tesbny. If the jury accepts Mr. Mahavisno’s
testimony, Compendia’s breach of its promise omzlin 2012 well withirnthe six-year statute
of limitations.

Accordingly, the Court denies Compendiaistion for summary judgment to the extent
it seeks to dismiss Plaintiff's claim for an owr@psinterest in Compendia based on a theory of
implied-in-fact contract.

V. Conclusion

For the reasons stated above, the CAGRANTS IN PART andDENIES IN PART
Defendants’ motions for summary judgment. Speally, the Court grant®efendants’ motions
for summary judgment as to Counts | and Il @opyright Infringementand hereby dismisses
Counts | and Il. As to Count Ill for Breach tnplied-in-Fact Contract, the Court grants
Compendia’s summary judgment nmtito the extent that it seet dismiss Plaintiff's claims
for breach of the promises of a salary and a bonus, but denies Compendia’s summary judgment

motion to the extent it seeks to dismiss Plaintifam for an ownership interest in Compendia.
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The parties shall contact tli&urt's Special Master Clstopher G. Darrow within two
weeks to discuss the possibilitytbfs case settling before trial.

IT IS SO ORDERED.
Dated: February 23, 2016 s/ Sean F. Cox

San F. Cox
U.S. District Judge

| hereby certify that on February 23, 2016, the doeat above was served on counsel and/or the
parties of record @ electronic means amdl/First Class Mail.

3 Jennifer McCoy
Gase Manager
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