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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CHRISTOPHER M. MEISSNER,
Petitioner,
Case No. 2:18v-12351
VS. HON. GERSHWIN A. DRAIN
DUNCAN MacLAREN,

Respondent.
/

ORDER ACCEPTING MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION
[#10], DENYING PETITION FOR WRIT OF HABEAS CORPUS [#1] AND DENYING A
CERTIFICATE OF APPEALABILITY

This matter is before the Court on Magistrate Judge Komives's Report and
Recommendation dated April 17, 20f4.0]. For the reasons stated below, the Court finds that
Christopher Meissner (“Petitioner”) is not entitled to it wf habeascorpus anda Certificate of
Appealabilityis inappropriate under the circumstances
l. INTRODUCTION

On May 29, 2013Petitionerfiled his Petition for Writ of Habeas Corp{#l] under 28
U.S.C. § 2254, alleging that his incarceration violates his constitutional rights. rgllaury
trial in the Oakland County Circuit Court, eas convictedon May 17, 20100f (1) second-
offensedomestic violenceMicH. Comp. LAws (“M.C.L.") § 750.81(3) (2) firstdegree home
invasion M.C.L. 8§ 750.11042); and(3) obstruction of justice, M.C.L. § 750.505. On June 10,
2010, he trial courtsentenced Petitioner tooncurrent terms of 98ays imprisonment for
domestic violence, -80 years for home invasion, andl2 years for obstruction of justice

Petitioner appealed as of right to the Michigan Court of Appeals. On October 25{t#0&aurt
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of appeals affirmed his conviction$d. at 460. On June 20, 2012, the Michigan Supreme Court

denied Petitioner leave to appeal in a standard oRleople v. Meissned91 Mich. 938 (2012).

Petitioner raisgthe following claims in his Petition:

V1.

PETITIONER WAS DENIED HIS RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL WHERE HIS ATTORNEY FAILED TO
ADEQUATELY INVESTIGATE AND PRESENT HIS DEFENSE AND
WHERE HE FAILED TO REQUEST AN INSTRUCTION THAT TO
PROVE HOME INVASION, THEBREAKING AND ENTERING MUST
BE WITHOUT PERMISSION6TH AMENDMENT).

PETITIONER WAS DENIED DUE PROCESS OF LAW WHERE THE
EVIDENCE WAS INSUFFICIENT TO SUPPORT HIS CONVICTIONS
OF HOME INVASION AND DOMESTIC ASSAULT (@4TH
AMENDMENT).

PETITIONER WAS DENIED DUE PROCESS OF LAW WHERE THE
EVIDENCE WAS INSUFFICIENT TO SUPPORT HIS CONVICTION OF
OBSTRUCTION ORJUSTICE(14TH AMENDMENT).

PETITIONER WAS DENIED A FAIR TRIAL BY THE ADMISSION OF
PRIOR ACTS THAT WERE MORE UNFAIRLY PRIUDICIAL THAN
PROBATIVE (14TH AMENDMENT).

PETITIONER WAS DENIED A FAIR TRIAL BY THE ERRONEOUS
ADMISSION OF A HEARSAY STATEMENT IMPROPERLY USED AS
SUBSTANTIVE EVIDENCE; THE STATEMENT WAS INADMISSIBLE
UNDER MCL 8§ 768.27cAND THE PREJUDICIAL EFFECT OF THE
HIGHLY INFLAMMATORY, IRRELEVANT  ALLEGATIONS
OUTWEIGHED ANY PROBATIVE VALUE (14TH AMENDMENT).

PETITIONER WAS DENIED A FAIRTRIAL BY THE IMPROPER
COMMENTS MADE BY THE PROSECUTOR IN OPENING
STATEMENT AND CLOSING ARGUMENT,; TRIAL COUNSEL
PROVIDED INEFFECTIVE ASSISTANCE OF COUNSEL BY FAILING
TO OBJECT TO THE PROSECUTOR’S ARGUMENTS (6TH AND 14TH
AMENDMENTS).

This matter was referred to Magistrate Judge Paul J. Komives, who issuedradelp

Recommendation on April 17, 201#10]. He recommended that the Court ddmgth the

Petitionand a Certificate of Appealability. Petitioner timélgd his Cbjecions toReport and



Recommendation [#11], raising objections to the Magistrate Judge’s conclusibnespiect to
the following claims

A. Sufficiency of Evidence of Assault, Home Invasion, and Obstruction of
Justice

B. Unfair Prejudice of PrieActs and Hearsay Evidence

C. Prosecutorial Misconduct During Opening and Closing Statements

D. Ineffective Assistance of Counsel in Failing to Pursue the Defense of
Permission to Enter

Upon review, the Court finds that the Magistratedge correctly concluded that
Petitioner hasfailed to demonstrate entitlement to habeas relief and that a Certificate of
Appealability should be denied. Accordingly, the Court denies the Petition and détlisgise
a Certificate of Appealability.

II.  FACTUAL BACKGROUND

The MagistrateJudgerelied onthe factual record as stated in the court of appeals’s
opinion. A state court’s factual findings are presumed correct unless the petitings the
presumption by clear and convincing evidence. 28 U.S.C. § 2254(e)(1). Petitioner has not
objected tanything in the factual record.

On November 28, 2009, Candace Worthington appeared at the Waterford
police station, visibly shaken and upset. She reported that defendant, with whom
she had a relationship, had broken her door and had sent her threatexting
messagesShe showed a police officer the text messages, which inclided “
trying to die?”and “now you will reap the repercussions,” as well as defendant’s
pointed message response to Worthington’s telling him that she had gone to the
police: “.. | amgoing to beat the shit out of you.” Worthington described to the
police severalexperiences she had with defendant over the prior months,
including one in whichdefendant had destroyed her phone, another in which he
pushed her down the stairand another in which he put her in a chokehold.
Worthington wrote a statemergcounting the threatening text messages, the prior
physical injuries, and the other information she had given to the police.

Worthington’s statement also described an incident that had occurred just
thatmorning, when Worthington had been awakened by a crashing noise and saw
defendant in her bedroom. Defendant pushed Ih@nlder, asked for a cigarette,
tossed coins at her, and then left. The prosecutor subsequently charged defendant
with home invasion, obstruction of justice, and domestic violence.



Before trial, the prosecutor filed a notice of intent to use verbal and written
statements Worthington had given to police on two separate occasions in August
and November 2009. Defendanfiled motions in limine to suppress
Worthington’s statements and to suppress information about a prior incident of
abuse defendant hadflicted on a different woman. The trial court granted the
motion concerning théncident with the other woman, but denied the motion
concerning Worthington’s August and November statements to the police.

By the time of trial in May 2010, Worthington was pregnant with
defendant’schild. When the prosecutor called her to testify, Worthington recast
and recharacterized mangf the facts from her November statements. She
testified thatwhen she went to the police in November, she was enraged because
defendant wadaving a relationship with another woman. She further testified
that because of hemger she had embellished ancggerated the facts in her
statement. For examplghe testified that although defendant was living with her,
she had told the police lveas not living with her. She also testified that the text
messages she had shown piaéice were out of context. Shéempted to justify
the text message that said, “Yoying to die?” by explaining that the message
was his response to her text messaf@ming him that she would be walking
home from a bar late at night. Similarighe minimized the conduct that had
occurred on the morning she wrote the stateraedttestified that defendant was
just checking on heto make sure she was all righit the close of the
prosecutor’s direct examination, Worthington testified thefiendant had never
beaten her and had nevhreatened her.

People v. Meissne94 Mich. App. 438, 442-44 (2011).
lll. LAW & ANALYSIS

A. Standard of Review for Magistrate Judge’s Report and Recommendation

The standard of review to be employed by the Court when examining a Report and
Recommendation is set forth in 28 U.S.C. § 636. This Court “shall make a de novo
determination of those portions of the report or specified proposed findings or recomorendati
to which objection is made.” 8§ 636(b)(1). The Court “may accept, rejectodify, in whole or
in part, the findings or recommendations made by the magistrate jutije.The Court is not
required to review portions of a Report and Recommendation to which no objections are made.

Thomas v. Arm474 U.S. 140, 147-48 (1985).



In order to preserve the right to appeal, a party must file objections to poet Red
Recommend#on within fourteen days of service of a copy. 28 U.S.C. § 636 D.Mich.
LR 72.1(d)(2). Failure to file specific objections constitutes a waivemgffarther right of
appeal. Thomas474 U.S. at 1434oward v. Sec’y of Health & Human Sen&32 F.2d 505 (6th
Cir. 1991);United States v. Walter638 F.2d 947 (6th Cir. 1981).

B. Standard of Review forHabeas Petition Under 28 U.S.C. § 2254

To grant a writ of habeas corpu$ietCourt must determine thatdjudication ofthe
petitioners claim instatecourt poceedingsesulted ina decision that wagl) contrary to or
involved an unreasonable applicationfederal lawas clearly established by t&eipreme Court
of the United Stateor (2) based on an unreasonable determination of the facts in light of the
evidence presented during those proceedings. 28 U.22Z54d). The Court is limited to the
record that was before the state court that adjudicated the claim on the ntuiten v.
Pinholster 131 S. Ct. 1388, 1398 (2011).

Even though courts generally should review claims of insufficient eviderstefdir
efficiency, Joseph v. Coyle469 F.3d 441, 4584 (6th Cir. 2006), the Court discusses
Petitioner’s claim of ineffective assistance of counsel first because its ssd®figpermission to
enter also constitutes the basis for some of his other claims.

C. Ineffective Assistance of Counsel in Failing to Pursue the Defense of
Permission to Enter

Petitionerargues that higounsel failed to pursue his strongest defense: One cannot
break into an apartment to which he has permission to enter. This claim fagsdoal easons.

When evaluating a claim afeffective assistance of counsel warranting habeas rigleef,
relevant “clearly established federal law’Stricklard v. Washington Williams v. Tayloy 529

U.S. 362, 391 (2000People v. Pickengt46 Mich. 298, 318, 323 (1994). Undgtrickland a



petitioner must show thathe state appellate court should have determined that (1) counsel’s
performance was deficierand (2) the deficient performance prejudiced the defense such that
the trial was unfair and the result is unreliablgtricklandv. Washington466 U.S. 668, 687
(1984). Counsel's performance is entitled to a presumption of reasonableness andyadéquac
at 689. And even if counsel's performance is shown to be deficient, there must also be a
reasonable probability that had assistance been adequate, the jury would have hableeasona
doubt about the defendant’s guild. at 690.

Thecourt of appealgroperlyrecognizedhatdefense counse&las procedurdy adequée
in acceping the initial jury instruction after having an opportunity to research the matter. As
Petitioner correctly nots, counsel must know the law or undertake further reasenabl
investigation if needed.ld. at 69091. And that is exactly what happeneds the court of
appealsintimated, defense counsel was apparently unaware of the difference between the two
theories of first-degree home invasien“breaking and enterifigvs. “entering without
permissioit—as evidencedy his initial objection to the proposed jury instruction. Trial Tr. vol.
2,117, May 14, 2010But after requesting time to research the isglat 118, plus a twdour
recessid. at 121, counsel withdrew $iobjectionid. at 138 Therefore, counsel’'s actions, at
least, show effective assistance.

The phrasing of the relevant statutory provisiosupportsthe court of appeals’s
determination thatlefense couns@&as effective irdecding not to demand a lae&f-permission
jury instruction The homanvasion statute on whicRetitionels conviction rests-M.C.L. 8§
750.11082)—states in relevant part:

[A] person whobreaks and enters a dwellingor enters a dwelling without

permission and, at any time while he or she.is. gesent in. . . the dwelling,
commits @n] . . . asault is guilty of home invasion in the first degree if at any



time while the person is entering, present in, or exiting the dwellinfa]nother
person isdawfully present in the dwelling.

M.C.L. 8 750.110a(2) (emphasis and underlining added). The express mention of “without
permission” in only one of the disjunctive theories invokes the rule of statutory atiwstriinat
the legislature acts intentionalnd purposely in including or excluding specific language in
different parts of a statutd?eople v. Peltolad89 Mich. 174,185(2011). Because the theory of
“breaking and enterifigand the theory dfentering without permissiérare alternatives to eh
other, and only the latter considers permission to enter, such permssimievant under the
former.

Moreover, Wile Petitionemay argue that the phrase “without permissimudifiesboth
“breaks and entes a dwelling and “enters a dwelling,” thphrasingof therest of the provision
supports a distinctionTherest ofthe provision proscréshome invasion through mere intent to
commit a felony, larceny, or assault in the dwelling (i.e. instead of actualignitbng a felony,
larceny, or assaultandstates in relevant part:

A person who breaks and enters a dwelling with intento commit a felony,

larceny, or assault in the dwellingy] a person who enters a dwelling without

permission with intentto commit a felony, larceny, or assaulthe dwelling. . .

is guilty of home invasion in the first degree if at any time while the person is

entering, present in, or exiting the dwelling . . . [a]nother person is lawfully

present in the dwelling.
M.C.L. § 750.110a(2jemphasis added)Becaise “breaks and enters a dwelling” and “enters a
dwelling without permission” are listed in completeBparatelauses, lack of permission is only
relevant to the latter.Therefore, bBcause the jury was instructed about home invasigugh
“breakingand entering, not through ‘entering without permissich;Trial Tr. vol. 2, 188t did

not need to consider permission to ent&ccordingly, the statutory language at issue completely

justifies counsel’s decision to withdraw his objection.



In light of the statutory language, there isaase lawsupporting Petitioner’s contention
that defense counsel should haasgued that a lackf-permissionelementis requiredfor
establishinghome invasion under the theory ‘direaking and enteririg. The majority of case
law that establishes a laeéf-permission requiremerior “breaking and entering” involvethe
pre-1994 versions ofbreaking and enteringnot the 1994 homa@vasion statute For example,
four of the caseghat Petitionercited in hs Petition for Writ of Habeas Corp{#l] andin his
Objections to Report and Recommendatigil] involved ‘breaking and enterifigunder
M.C.L. 8§ 750.110, not home invasion under M.C.L. § 750.11Paople v. Rider411 Mich.
496, 497(1981);People v.Szpara 196 Mich. App. 270, 271 (1992People v. Brownfield216
Mich. App. 429, 430 (1996)nd People v. LukkarilaNo. 187014, 1997 WL 3335433&t *1
(Mich. Ct. App. Feb. 4, 1997)ev’d on other grounds But the statuteinderlyng these cases
does not contain the same distinction found in M.C.L. § 750.110a: A person can only violate
M.C.L. 8 750.110 if heBreaks and enters, with intent to commit a felony or a larceny therein
. M.C.L. 8§ 750.110. Therefore, while the&ourt acknowledges that the newer hemeasion
statute unfortuately uses the identical phrase “breaks and éntershe older breakingnd
entering statute icases such aRider, Szpara Brownfield and Lukkarila, suchcases d not
interpret the phrase within the contexthe home-invasion statute.

Likewise, another oPetitionets casesPeople v. Egglestori86 Mich. 510 (1915), did
not involve home invasioratherit involved burglary under an unspecified laid. at 511
which was presumably commew burglary becausggglestonprecededhe 1931 breaking
andentering statute underlyingider, Szpara Brownfield andLukkarila. Finally, yet another of
Petitioneis casesPeople v. Gauzeéb42 P.2d 136%Cal. 1975), involved enteringith intent to

commit a felony (i.e. a burglary), nobbme invasion.ld. at 1366. Thereforemost of thecases



involving “breaking and entering” do not establish a {atlpermission requirement for
“breaking and entering” within the context of home invasion.

Case lawthat properlyrecognizes the distinctiobetween the two theories of home
invasionstates that permission to enter is irrelevant undethihey of*breaking and entering.
For examplejn People v. Schillingthe Michigan Court of Appealsioted that the statutory
provision is stated in the disjunctiviberefore only the theoryf “entering without permission”
requires lack of permissionPeople v. SchillingNo. 270051, 2007 WL 2682980, at *3 (Mich.
Ct. App. Sept. 13, 2007). Accordingly, the court held that a prosecutor does not have to prove
lack of permission to secure a conviction for fusgree home invasion under the theory of
“breaking and entering.Compareid. with People v. HollowayNo. 283384, 2009 WL 1101546
at*1 (Mich. Ct. App. Apr. 23, 2009)holding that the defendant is still guilty of home invasion
when he merelenteed a home after others héidst broken into itbecausehe did not have
permission to enter).

The remaining case law involvindpe homenvasion statutesither involves “entering
without permission” ordoesnot distinguish between the two theories of home invasion. For
example,Petitionercites two relevant opinions-People v.Jex and People v.Hureskin—that
involved violations of M.C.L. §§ 750.1103{4and750.110a(®, respectively.People v. JexNo.
295825, 2012 WL 130418, at *@Mich. Ct. App. Jan. 17, 2012People v. HureskinNo.
301349, 2012 WL 2476684, at {Mich. Ct. App. June 28, 2012)However, whileJex states
that lack of permission is a requirement of home invasion, the defenddex was charged
under the alternative theory of “entering without permissideX 2012 WL 130418, at *3s0

this case is not helpful to the presematse And even thougtHureskin states that lack of

! Section 750.110a(4) contains the same operative language as M.C.L. § 750.110a(2).



permission is a requirement of home invasion under the thediyredking and enteringthe
courtdid not examine the statutodystinction butinsteadrelied on RiderandBrownfield which
involved adifferent statuté, as previously discussed Hureskin 2012 WL 2476684, at3
Thereforewhile it is unknown whethedefense counselid in fact researcthe issuehe would
not have discovered any case law warranting continued objectiansuch,there is no legal
basis for finding that defense counsel was ineffectauggd thecourt of gpealswas not
unreasonable in finding thatshassistancavas effective Petitioner is not entitled to relief on
this claim.

D. Sufficiency of Evidence of AssaultHome Invasion, and Obstruction of
Justice

Petitionerargues thathe prosecution did not prove (1) offensive touching (for domestic
assault andissault committed duringome invasion), (2) intent to assault or bafymestic
assault andassault commitek during home invasion), (3) lack of permission to erfkerme
invasion), and4) an actual attempt to prevenhe victim, Ms. Worthingtonfrom going to the
police Ebstruction of justice). Thestaims likewisefail for severakeasons.

When evaluating a claim of insufficient evidence warranting habeas reliefelévamt
“clearly established federal law” &ckson v. Virginia McDaniel v. Brown558 U.S. 120, 132
33 (2010). Undedackson a petitionermust show thatvhenviewing the evidence in the light
most favorable to the prosecution, no rational trier of fact could have found th#iasse
elements of the crimsatisfiedbeyond a reasonable doubiackson v. Virginia443 U.S. 307

324 (1979).

% The court inHureskinalso relied orPeople v. Toole227 Mich. App. 656 (1998), which also
involved theearlierbreakingandentering statute, not thaterhome-invasion statutdd. at 657.

10



Concerning offensive touchindhe court of appeals correctly determined thame
rational factfinderin Ms. Worthingtors positioncould have found a push on the shoulder while
sleeping at 7:30anDkt. 811, at 10to be offensive. Ko relevantarethe facs that Petitioner
admitted to having an affaithe previous dayndMs. Worthingtonwas angry wth him before
the assault-angry enough to have confiscated his t®yhe apartmentTrial Tr. vol. 2, 7677.
Accordingly, areasonablgyerson in Ms. Worthingtds shoes wouldmore likely have been
offended by a push on the shoulderen theparticularemotionalcircumstancesTherefore, the
court of gpeals reasonably concludédat somefact-finder could have determined thah a
assaultive aabccurred.

Concerning the intent to assault or battiee, court of appeals correctly determined that
person can commit assault with intent to touch againstittien’s will instead of intent to make
the victim fear a battery The jury had the option to fin€etitioner guilty of assaultfor
attemping to commit a batterjasan alternativeo assaultfor makingMs. Worthingtonfear an
imminent battery;tle court instructed the jury on both theories of domestic assault. Trial Tr. vol.
2,190. The Magistrateludgethoroughly explained the difference betwdbka twa Dkt. 10, at
11-12. The Court adopts hidiscussion inthis regard in iteentirety In short, a person can
commit an assault by either (1) attempting to commit a battery (“atterbptezty assault”), in
which case the only intent that the prosecutor must prove is the defendant’sardemmit a
battery People v. Johnsol07 Mich. 196, 2423, (1979); or (2) making the victim reasonably
fear an imminent battery (“apprehension assault”), in which case the yiarseuist prove the
defendaris intert to place the victim in fear of an imminent battady at 243 Becausdhejury
verdict was general antbt specific, Trial Tr. vol. 35, it is unknownwhich theory the jury used.

However,the absence of this information from the record is of no consequaescausehe

11



evidence was sufficient if any rational trier of fact could have faurdereither theory In the
instant case, the uncontroverted fact th@etitioner pushed Ms. Worthingtors shoulder
establishes thgeneralintent to commit a batterythereby simultareously establishing the
specific intent required for an attempftedttery assault. Therefore, the court of ppeals
reasonably concluded that a féictder could have determindldere wasssaulte intent.

Concerning the lack of permission to entitwe court of appeals correctly determined
albeit impliedly,that such lack of permission is not an element of {ilsgree home invasion
under the theory ofbreaking and enteriny The court stated that “[d]efense counsel . . .
determined that the [origin@liry] instruction was acceptable in keeping with the elements of
proof.” Dkt. 812, at 11. As previously discussedhe statute provides two theories for home
invasion—ene requiring a lack of permission and one not. Therefore, the prosecutor was not
required to prove a lack of permission to conWetitioner Since Ms. Worthingtortestified that
her door had been kicked in after she had shut it when she returned home earlier that morning,
Trial Tr. vol. 2,40, a rational facfinder could have determined th@etitionerappliedsome
amount of force to constitute “breaking.” And since Ms. Worthindestified thatPetitioner
was in her bedroom even though he was not in the apartment when she returned tingt morni
id., a rational facfinder could also have determined tH2etitionerentered her apartment.
Therefore, the court of appeals reasonably concluded that-anféet could have determined
that there was a home invasion.

Concerning an actual attemptgeoeventMs. Worthingtonfrom going to police, the court
of appeals correctly determined thhteats can constitute actual attemptsnterfere witha
criminal investigation. It is wekettledin Michigan thatattemps to dissuadevictims or other

witnesses from assisting law enforcemeanh aonstitute obstruction of justice. People v.

12



Coleman 350 Mich. 268, 28@1957) Such attempts to dissuade may be accomplished not only
by physical acts but aldoy words Id. In the instahcase,as the Magistratdudgelaid outin

great detajlPetitionertexted multiple threatening messagedtwm Worthingtonafter finding out

that she planned to go to the police. Dkt. 1015t The Court adopts the Magistraedgeés
discussion in this regard in its entirety. In short, the purposeetfionets words was to
discourageMs. Worthingtonfrom reporting him. Therefordhe court of appeals reasonably
concluded that a fadinder could have determined that there was obstruction of justice.
Petitioner is not entitled to relief on this claim.

E. Unfair Prejudice of Prior -Acts and Hearsay Evidence

Petitionerargues thatdmission of Ms. Worthingtds police statemenprejudiced the
trial because it walsearsay andeferredto prior acts. Theselaims alsofail for severakeasons.

To establish unfair prejudice warranting habeas religfet#ioner must show thathe
admission ofevidence rendered theal arbitrary and fundamentally unfain violation of due
process. Estelle v. McGuire502 U.S. 62, 67 (1991)However if the evidencevas allegedly
admittedin violation of state law,a claim of unfair prejudice igenerallynot cognizable in a
federalhabeas petitionecause of the principle of federalisrtd. at 6768. Such a claim only
rises to a level of constitutional magnitulg derying thedefendant a fundamentally fair tri#
the error waggregious.ld. An error is egregious only when it violates fundamental notions of
justice, fair play, and decencipowling v. United Stategl93 U.S. 342, 353 (1990).

Concernng the priofacts evidence, Petitioner allegeat it wasadmitedin violation of
Michigan law, which ighereforenot cognizable in a federal habeas petition. As the Magistrate

Judgenoted, Petitioneappealedhe admission of prior acts in violation of te@ate domestic

13



violence statute-M.C.L. § 768.27b—not a federal source @bnstitutionallaw. Therefore, the
overwhelming presumption is that federalism bars consideration by this Court.

Moreover,the alleged erroneous admission does not rise anywhere near the level of
constitutional mgnitude. As the court of appeals nqtady evidence offered against a criminal
defendant is prejudicial to some exteReople v. Fisher449 Mich. 441, 451 (1995However,
the court also notethat the prior acts of domestic violence helped to illustrate the nature of
Petitioner’s relationship wittMs. Worthingtonand helped the juryo assess her credibility.
Meissner 294 Mich. App.at 452. Therefore,Petitionercannot show that the admission of this
evidence was so fundamentally unfair as to deny him a fair trial.

Concerning the hearsay evidence, the opportunity to -esaawmine Ms. Worthington
negates any prejudicelhe Confrontation Causeof the Sixth Amendmens a proceduralnot
substantiveguarantegthis guarantee primarily ensures thi@stimonialevidence is tested by the
adversarial process, noecessarilythat suchevidence igeliable. Crawford v. Washingig 541
U.S. 36, 61(2004) To that end, a criminal defendant must have the opportunity to- cross
examinea witness at some point, whether before or during tiichl.at 68. In the instantcase,

Ms. Worthington testified for the prosecutiand was crosexamined Trial Tr. vol. 2, 53107,
and recrossexamined Trial Tr. vol. 2, 11416, by defense counsel. Therefore, Petitioner's
claim in this regard lacks a bash the Confrontation Clause.

F. Prosecutorial Misconduct During Opening andClosing Statements

Petitioner argues thatthe prosecutoimpropely (1) read Ms. Worthington’s police

statement during opening statements to gain the jury’s sympathy, (2) vdoclagarosecution

3 It is alsoworth noting that Petitioner has not alleged any defect in defense counsel’s cross
examination of Ms. Worthington.

14



witness’s credibility during closing statements, (3) vadtlor Petitionets guilt during closing
statementsand (4) disparaged defense counsel during closing statements.

To establish prosecutorial misconduct warranting habeas relptittonermust show
that the prosecutor's comments “so infected the trial with unfairness as to makesthiéng
conviction a denial of due procesddonnelly v. DeChristoforo416 U.S. 637, 643 (19745uch
remarksmust be egregious]. at 647, mere undesirable or universally condemned remarks are
insufficient, Darden v. Wainwright 477 U.S. 168, 181 (1986) Finally, this unfairness
determination depends on the totality of thal. DeChristoforg 416 U.S. at 645.

Here, the court of appeatsd not unreasonably appbtjearly established Supreme Court
law when itdetermined thatwen whenconsidered individually, the prosecutrstatements
alreadyfall far short of egregious conducAs the MagistrateJudgenoted, the prosecutor merely
recitedMs. Worthingtons policestatementthe prosecutor neither manipulated nor misstated the
content. CompareTrial Tr. vol. 1, 11922 with Dkt. 811, at 911. Additionally, the prosecutor
did not vouch fotthe officerwitness’scredibility or Petitioners guilt because he did netate a
personal belief ireither ofthem. SeeTrial Tr. vol. 2, #4-58 Finally, the Magistrateludge
correctly recognized that the prosecutor’'s statement about defense coasmdeinign compared
with more disparaging remarks that hat# not constituted egregious conduct. Dkt. 10254
26. The Court adopts the Magistrate Jusigenclusionsn this regardn their entirety.

The court of appeals correctly determined thhemwviewed witin the trial as a whole,
other circumstances negate any possible unfaistessming fromthe prosecutor’'s statements
Even leyondPetitionets objectionthatthe statements must be considered in the aggrexymte
statements musalso be considered based on the totality of tiecumstancesof trial.

DeChristoforq 416 U.S. at 645.By the time the prosecutor redds. Worthingtors police

15



statement during opening remarksg court had denie@etitionets motionin limine concerning
the police statementDkt. 85, at19. Therefore, as far as the prostr was concerned, he was
reciing a document that had already betaed by the court and that would later be admitted
into evidence. Moreover, the courtstructal the juryon at leasttwo occasionsthat the
attorneys’ statements are not evidereence beforeopening statementand once before
deliberation Trial Tr. vol. 1,112-14 Trial Tr. vol. 2,183 Finally, the court informed the jury
before opening statements of the importance of keeping an open mimchiding todecicke the
caseonly duringdeliberation. Trial Tr. vol. 111819. Had none of thes@ccurred Petitioner
would have had a tenuowgumentat best However, sincahese surrounding circumstances
were present, thepeutralizeany possible unfairness tetitioner Therefore, the court of
appeals reasonably concluded that the prosecutor’'s statements did not infecl tiathtr
unfairness.

G. Certificate of Appealability

A petitioner may not appeal the denial of a habeas petition unless a judge issues a
Certificate of Appealability. 28 U.S.C. § 2253(c)(1). A judge may issue aiCationly if the
applicant has made“gubstantial showirigof the denial of a constitutional righ§ 2253(c)(2).
An applicant makes such a substantial showing by establishingrédzstonable jurists would
find the district court’s assessment of the constitutional claims debatable ay.’'wrStack v.
McDaniel 529 U.S. 473, 484 (2000).

A district courtmust issue or deny a Certificate when it enters a final order adverse to the
applicant. Rule 11(a), 28 U.S.C. foll. 8§ 2254 .the courtissues a Certificate, mhuststate the

specific issue(s) for which a “substantial showing” was mad@. If the court denies a
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Certificate, the parties may not appeal the denial, but may apply for a cetffimat the court
of appeals under Federal Rule of Appellate Proceduréd22.

In the instantcase, Petitioner has nehown that his laims arereasonably debatable.
Accordingly, the Court finds that none of Petitioner's claiare appealable, and denies a
Certificate of Appealability.

IV. CONCLUSION

For the foregoing reasons, Magistrate Judge Paul J. Komive's Report and
Recommendation [#10js ACCEPTED. Petitioner’s objectiongt11l] are OVERRULED.
Petitioner’s Petition for Writ of Habeas Corg#d] is DENIED. A Certificate of Appealability
shall not issue in this matter.

SO ORDERED.

Dated: June 30, 2014 s/Geshwin A.Drain
United States District Coududge

| hereby certify that a copy of the foregoing document was served upon ties pad/or
counsel of record on June 30, 2014, by electronic and/or ordinary mail.

s/Julie Owensactingin theabsence of Tanya Bankston
Case Manager
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