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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

REX MOURTOS,
CasdNo.13-12422
Plaintiff, Hon. Lawrence P. Zatkoff
V.

SETERUS, INC.,
Successors in Interest or Assigns,

Defendant.
/

OPINION AND ORDER

AT A SESSION of said Court, held the United States Courthouse,
in the City of Port Huron, Statof Michigan, on October 15, 2013

PRESENT: THE HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

. INTRODUCTION
This matter is before the Court on Defendant iBstelnc.’s Motion toDismiss [dkt 6].
The motion has been fully briefed. The Cofinds that the facts and legal arguments are
adequately presented in the parties’ papgish that the decision process would not be
significantly aided by oral argument. Therefopeirsuant to E.D. Mich. L.R. 7.1(f)(2), it is
hereby ORDERED that the motion be resolved on the briefs submitted, without oral argument.
For the following reasons, BeEndant’s motion is GRANTED.
I1.BACKGROUND
A. FACTUAL BACKGROUND
This is a case involving the foreclosure Réx Mourtos’s (the “Plaintiff’) home by
Seterus, Inc. (the “Defendant”)On January 15, 2004, Plaintifftered into an agreement (the

“Original Loan Agreement”) to fiance his home in Dearborn Heighiichigan (the “Home”).
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The Original Loan Agreement secured a mage in the amount of $297,000.00 for Plaintiff's
Home. Although the Original Loan Agreement vi@ween Plaintiff and Qcken Loans, it was
subsequently assigned to Federal National Mortgegg®ciation (“Fannie Mae”). Defendant is
the loan servicer for Fannie Mae.

In 2010, Plaintiff attempted to open a restand but was unable to keep the business
afloat. Consequently, Plaintiff applied for amateived a loan modification (the “Modified Loan
Agreement”) pursuant to the Home Affordatodification Program(*HAMP”). Under the
Modified Loan Agreement, Plaintiff's interest rate was lowered to 2% and his loan term was
extended to nearly 40 years. NeverthelB&antiff fell behind on his monthly payments.

Defendant began servicing Ritff's Modified Loan Agrement in 2011. On June 28,
2012, Defendant sent Plaintiff reinstatement papédawndicating that if Plaintiff failed to make
the Modified Loan Agreement current he would be foreclosed upon. At that time, Plaintiff
requested that Defendant coresichim for another loan modifation (the “Potential New Loan
Agreement”). Specifically, Plaintiff requestéuht the Potential New Loan Agreement contain
the same monthly payment Plaintiff had undbe Modified Loan Agreement, and that
Defendant add the amount Piaif was behind on under the Mdigid Loan Agreement onto the
back end of the Potential New Loan Agreement.

Although disputed, Plaintiff asserts thatfBedant advised him it would notify him once
a decision had been made. Plaintiff allegesnéeer received an answer from Defendant on
Plaintiff's request for the Potential New Lo&greement. Defendant asserts that, on October
17, 2012, it sent Plaintiff three letters outlinimdpy Plaintiff's requesfor the Potential New
Loan Agreement was denied. Plaintiff does adhat in October of 2, he received notice of

an upcoming Sheriff's sale of his Home.



A foreclosure sale was held on Novembe2@®] 2, in satisfaction dPlaintiff's Modified
Loan Agreement. The Sheriff's Deed was recorded with the Wayne County Register of Deeds
on November 26, 2012. Fannie Mae purchasedHibme at the foreclosure sale.

B. PROCEDURAL BACKGROUND

Plaintiff filed his Complaint on May 7, 2018, Wayne County Circuit Court. On May
13, 2013, Defendant received copasPlaintif’'s Summons an@€omplaint. On June 3, 2013,
Defendant timely removed the matter to thisi@mn the basis of divsity jurisdiction.

In his complaint, Plaintiff alleges aiims against Defendant for fraudulent
misrepresentation (Count 1), teppel (Count IlI), negligence (Count lll),violation of the
Michigan Collection Pactices Act (Count I\}) violation of the FaiDebt Collection Practices
Act (Count V), and violation othe Michigan Consumer Proteati Act (Count VI). On July 12,

2013, Defendant filed ghinstant motion.
I11. LEGAL STANDARD

A motion brought pursuant to FeR. Civ. P. 12(b)(6) for fiture to state a claim upon
which relief may be granted tests the legalisigihcy of a party’s claims. The Court must
accept as true all factual allegations in the pleadings, and any ambiguities must be resolved in
that party’s favor. See Jackson v. Richards Med. G261 F.2d 575, 577-78 (6th Cir. 1992).
While this standard is decidedly liberal, itqueres more than a barassertion of legal
conclusions.See Advocacy Org. for Patients & Providers v. Auto Club Ins. AsgtF.3d 315,

319 (6th Cir. 1999). A party must make “hosving, rather than #&lanket assertion of

entitlement to relief” and “[flactual allegations mim& enough to raise a right to relief above the

! Confusion exists between the parties on Count IV. Plaintiff originally claimed a “violation of the fair debt
collection practices act (state).” Defendant pointed oat there is no “Fair Debt Collection Practices Act” in
Michigan, and addressed the Michigan Occupational Codebniéfs instead. In Plaintiff's response brief, Plaintiff
refers only to the Michigan Collection Practices Act.

3



speculative level” so that the claim is “plausible on its fadB€ll Atlantic Corp. v. Twombly
550 U.S. 544, 555, 570 (2007). “A cfaihas facial plausibility wén the party pleads factual
content that allows the court to draw the reabtm inference the defendant is liable for the
alleged misconduct.ld. at 556. See als@shcroft v. Igbal556 U.S. 662, 678 (2009).

In deciding a motion to dismiss pursuant tal.He. Civ. P. 12(b)(6)his Court may only
consider “the facts alleged the pleadings, documents attacteedexhibits or incorporated by
reference in the pleadings, and matters of wkheh[Court] may take judicial notice.” 2 James
Wm. Moore et al.Moore’s Federal Practicq] 12.34[2] (3d ed. 2000).

IV.ANALYSIS

Prior to addressing the merits of Pldirgi claims, Defendant sserts that the Court
should dismiss the entire case due to Plaintiff's failure to allege any fraud or irregularity in the
foreclosure procedure itselfDefendant claims Michigan lawequires a showing of fraud or
irregularity within the foreclosure procedurtself to overturn a fordosure sale after the
expiration of the statutory redhption period. Plaintiff does nadispute that the statutory
redemption period has expirédather, he asserts that his Complaint demonstrates a sufficient
case of fraud to warrant setting aside the forecsale. As discussed below, the Court finds
Defendant’s argument compelling.

Under Michigan law, a court’s ability to satide a foreclosure is extremely limited in
circumstances where the statytoedemption period has lapsefiee Conlin714 F.3d at 359. A
court may set aside a foreclosure sale in tisosemstances only where the mortgagor can show

fraud or irregularity relating to ¢éhforeclosure procedure itselfd. at 360.

2 Both Plaintiff and Defendant seemaocept that the redemption period exgpiom April 8, 2013. However, both
Michigan statute and the Sheriff's defedm the foreclosure sale make clear that the redemption period expired on
May 8, 2013. This is one day after Plaintiff filed his Cémmt. The Sixth Circuit has found, though, that the filing

of a lawsuit does not toll the expiration of the statutory redemption period in Michiges.Conlinv. Mortgage

Elec. Registration Sys., In@14F.3d 355, 360 (6th Cir. 2013).
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The Court finds Plaintiff's Complaint fails tallege any fraud oirregularity in the
foreclosure procedure itself; theer, Plaintiff's congéntions stem only from the way in which
Defendant handled Plaintiff's request for a Potém@w Loan Agreement. Plaintiff concedes in
his Complaint that he was in default on the Miedi Loan Agreement, and that he received
notice of the foreclosure saleThe only fraud or irregularityadvanced by Plaintiff is his
allegation that he never received a yes omnswer on his request for a Potential New Loan
Agreement. Even accepting this factual allegatiertrue, it would notanstitute the fraud or
irregularity necessary to set aside a completed foreclosure $#e. Williams v. Pledged
Property IL LLG No. 12-1056, 2012 WL 6200270 at *468tH{6Cir., December 13, 2012)
("Despite the fact that thedan modification] negotiations mahave taken place during the
foreclosure process, these neddatiass remained separate frometforeclosure process itself.”)
(internal citations omitted)Shamoun v. Fed. Nat'l Mortgage Assddo. 12-156082013 WL
2237906at *4 (E.D. Mich., May 21, 2013) (holdiralegation that plaintiff was in the process of
negotiating a loan modification when the defendargclosed did not "constitute an irregularity
sufficient to set aside the foreclosure sale.").

Plaintiff also asserts that the instant casenot of the sort @t requires fraud or
irregularity to be proven, and that to do sould illogically allow banks to continually “escape
claims of fraud.” Complaints such as thesealohg with the logic behind given state law, fall
outside the parameters of the Court’s jurisdict®Blaintiff's opinions on this front are thus best
directed towards the Michigan Legislature.

Additionally, the arguments underlying Plaffi§ challenge fail as a matter of law.
Plaintiffs Complaint fails to give Defendant faand clear notice of what Plaintiff's claims are

and the grounds upon which theystre Plaintiff seems to beonfused as to what fraudulent



action he is accusing Defendant of perpetratiifhile including in his common allegations that
the Modified Loan Agreement was reachedhwbefendant, and that he was behind on his
payments under this Modified Loan Agreement, Plaintiff lateablit contradicts himself in his
Complaint—indeed, on the very same page—Ilayirsjy he was never behind on his modified
paymentsSeeDkt. #1, Ex. A, p. 3. The Court cannot make sense of this confusing position;
Plaintiff’'s response brief seents recognize this explicit coratdiction, focusing solely on
Defendant’s alleged misconduct in handling Ri#fis request for the Potential New Loan
Agreement. Plaintiff simply cannot seem decide which of Defendant’s actions he is
requesting this Court hold Defendant accouletaior, instead leavop a conglomeration of
assertions and legal conclusighe Court cannot permissibly itk into a finding of properly
pleaded allegations of fact.

The ease with which Plaintiff's Complairswitches between Defendant's alleged
misrepresentations under the Modified Loan Agreement and its purported misconduct with
regards to the Potential New Loan Agreememntizzying. Counts I, Il, llland VI of Plaintiff's
Complaint inexplicably dance back and fotibtween actions Defendant allegedly took with
regards to two very different loan arrangementtermsbly in an attempt to prove some sort of
malfeasance in gross on Defendant’s part. In Golvhand V of his Complaint, Plaintiff further
beclouds the issue by alleging misconduct comiglatarelated to any of the aforementioned
loan agreements. Insteadmbviding factual content upon whit¢he Court could rule, Plaintiff
makes blanket assertions that Defendant ma&tladtiff a statement—completely unmentioned
up to this point in the Complaint—in an attentp dissuade Plaintiff from challenging the
validity of the debt. The Courtrds that such legabkaertions, made withoany factual content

whatsoever, cannot survitiee instant motion.



V.CONCLUSION
Accordingly, IT IS HEREBY ORDERED thddefendant’s Motion to Dismiss [dkt 6] is
GRANTED.
IT IS SO ORDERED.
s/Lawrence P. Zatkoff

HON.LAWRENCE P.ZATKOFF
U.S.DISTRICT JUDGE

Dated: October 15, 2013



