UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DONALD WILCOX,

Plaintiff, Civil Action No. 13-cv-12549
V. HonorabléatrickJ. Duggan
COMMISSIONEROF MagistrateludgeCharlesE. Binder

SOCIAL SECURITY,

Defendant.
/

OPINION AND ORDER (1) REJECTING REPORT AND
RECOMMENDATION, (2) DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT, (3) GRANTING PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT, AND (4) REMANDING THE ACTION

Plaintiff Donald Wilcox seeks judicial review of a final decision of
Defendant Commissioner of &al Security denying his application for a period of
disability and disability ins@nce benefits under Title 1l ¢fie Social Security Act.
Plaintiff’'s application for benefits, prettively filed in January 2011, alleged a
disability onset date of Mah 30, 2009 due to rheumatadhritis, post-bilateral
knee replacement surgeries, and sleegapihe Social Sedty Administration
initially denied Plaintiff’'s application fobenefits on April 27, 2011. On March
19, 2012, upon Plaintiff's request, Admimetive Law Judge (“ALJ”) Andrew G.
Sloss conducted@e novohearing at which Plaintiff, represented by counsel,

appeared and testified. The ALJ iedwa decision on April 11, 2012, finding



Plaintiff not disabled because he couldfpen his past relevant work as a union
benefits representative. The ALJsaikion became the final decision of the
Commissioner on May 31, 2013, when the &b8ecurity Appeals Council denied
review. Plaintiff initiated the instasuit seeking judicial review of the
Commissioner’s unfavorable decision on June 11, 2013.

The case was referred tdJaited States Magistrate Judge for a report and
recommendation (“R&R”) on all dispitive matters pursuant to 28 U.S.C.
§ 636(b)(1)(B) and Eastern District of Michigan Local Rule 72.1(b)(3).
Thereafter, the parties filed cross motidoissummary judgment. On June 26,
2014, Magistrate Judge Charles EndBr filed his R&R, recommending that
Plaintiff's motion be denied, that Defemda motion be granted, and that the
findings of the Commissioner be affirmedt the conclusion of the R&R,
Magistrate Judge Binder advised thetigarthat they may object to and seek
review of the R&R within fourteen daysd service upon them. Plaintiff filed
objections to the R&R on July 10, 201Befendant responded on July 22, 2014.
Plaintiff's objections to the R&R are befottlee Court. For the reasons set forth
herein, the Court denies Defendant’stimo, grants Plaintiff's motion, and

remands the matter to the Commssr for further consideration.

! Initially referred to then-MagistratJudge Mark A. Randon, the case was
reassigned to Magistratadge Mona K. Mazjoub, andigsequently to Magistrate
Judge Charles E. Binder.



. STANDARD OF REVIEW

This Court has jurisdiction to reviethe Commissioner’s final decision
pursuant to 42 U.S.C. § 405(g)Judicial review under this statute is limited: the
Court “must affirm the Commissioner’s cdasions absent a determination that
the Commissioner has failed to apply twerect legal standard or has made
findings of fact unsupported by subdiahevidence irthe record.” Longworth v.
Comm’r of Soc. Sec402 F.3d 591, 595 (6th CR005) (internal quotation marks
omitted).

A district court’s review of an ALJ factual findings involves application of
the substantial evidence standard. Sulbisiagvidence is “more than a scintilla of
evidence but less than a preponderancesiich relevant evehce as a reasonable
mind might accept as adequédesupport a conclusion.Rogers v. Comm’r of Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 2007) (imal quotation marks omitted). If the
Commissioner’s decision is supported by sufitsghevidence, “it must be affirmed

even if the reviewing court would dee the matter differgly and even if

® Title 42 U.S.C. § 405(g) pvides, in pertinent part:

Any individual, after any final desion of the Commissioner of Social
Security made after a hearing toialihhe was a party . . . may obtain

a review of such decision by a tiaction . . . The court shall have
power to enter . . . a judgment affimg, modifying, or reversing the
decision of the Commissioner of Social Security, with or without
remanding the cause for a rehegr The findings of the
Commissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . ..
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substantial evidence also supigsdhe opposite conclusionCutlip v. Sec’y of
Health & Human Servs25 F.3d 284, 286 (6th Cir. 1994) (internal citations
omitted);see alsdMullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986) (en banc)
(noting that the substantial evidencenslard “presupposes . a zone of choice
within which the decisionmakers can gther way, without interference by the
courts”) (internal quotation marks omitted).

When reviewing the Commissionefactual findings for substantial
evidence, courts are limited to examining tiecord and musbasider that record
as a whole.Bass v. McMahamM99 F.3d 506, 512-13 (6th Cir. 200Wyatt v.
Sec'’y of Health & Human Sery8.74 F.2d 680, 683 (6tQir. 1992) (explaining
that courts reviewing the Commissionedstual findings for substantial evidence
must consider the evidentethe record as a wholmcluding evidence which
might subtract from its weight). Fedecalurts may “not reconsider facts, re-
weigh the evidence, resolverdlicts in evidence, decidguestions of credibility,
or substitute its judgment for that of the ALReynolds v. Comm’r of Soc. Sec.
424 F. App’x 411, 414 (6th Cir. 2011) (citingpughiogheny & Ohio Coal Co. v.
Webk 49 F.3d 244, 246 (6th Cir. 1995)).

The other line of judicial inquiry reviewing for correctness of the ALJ’s
legal analysis — may result in reversagevf the record contains substantial

evidence supporting the Als factual findings.Rabbers v. Comm’r of Soc. Sec.



582 F.3d 647, 651 (6th Cir. 2009). “[E]versiipported by substantial evidence, ‘a
decision of the Commissioner will not bpheld where thEgSocial Security
Administration] fails to follow its own mgulations and where that error prejudices
a claimant on the merits or deprives ttlaimant of a substantial right.Td.
(quotingBowen v. Comm’r of Soc. Se478 F.3d 742, 746 (6th Cir. 2007) and
citing Wilson v. Comm’r of Soc. Se878 F.3d 541, 546-47 (6th Cir. 2004,
Buchanan v. ApfeR49 F.3d 485, 492 (6th CR001) (the Commissioner has a
clear, nondiscretionary duty to comply wimcial Security regulations).

Courts reviewde novathe parts of an R&R to which a party objects. Fed. R.
Civ. P. 72(b);Thomas v. Halterl31 F. Supp. 2d 942, 944 (E.D. Mich. 2001).
Courts are not, however, “required to autate all the reasons it rejects a party’s
objections.” Thomas 131 F. Supp. 2d at 944.

. ANALYSIS

Under the Social Security Act (hereita, the “Act”), disability insurance
benefits “are available only fdhose who have a ‘disability.Colvin v. Barnhart
475 F.3d 727, 730 (6th Cir. 2007). &Act defines “disability” as the

inability to engage in any substantial gainful activity by reason of any

medically determinable physical arental impairment which can be

expected to result in death or whichs lasted or can be expected to

last for a continuous period of not less than 12 months.

42 U.S.C. § 423(d)(1)(A); 20 C.F.R4984.1505 (DIB); 20 C.F.R. § 416.905 (SSI).



Under the authority of the Act, ttf&ocial Security Administration has
established a five-step sequential eviaduraprocess for determining whether an
individual is disabled. 20 C.F.R. § 404.15204). If an ALJ determines that the
claimant is or is not disabled at a stdfghe evaluation process, the evaluation
does not proceedd. However, if the ALJ does ndind that the claimant is
disabled or not disabled at a step, Ahe€ must continue to the next stefja. “The
burden of proof is on the claimant througk first four steps. . . . If the analysis
reaches the fifth step without a finding ttia¢ claimant is not disabled, the burden
transfers to thédefendant].” Preslar v. Sec’y of Health & Human Senv4 F.3d
1107, 1110 (6th Cir. 1994Bowen v. Yuckerd82 U.S. 137, 146 n.5, 107 S. Ct.
2287, 2294 n.5 (1987).

The ALJ’s five-step process is as follows:

1. At the first step, the ALJ considenhether the claimant is currently
engaged in substantial gainful activity20 C.F.R. § 404.1520(a)(4)(i).

2. At the second step, the ALJ considetsether the claimant has a severe
medically determinable physical orental impairment that meets the
duration requirement of the regulations and which significantly limits the
claimant’s ability to do basic work activitiés20 C.F.R. §
404.1520(a)(4)(ii) and (c).

®* The ALJ concluded that Plaintiff Hanot engaged irubstantial gainful
activity since March 30, 2009, dhalleged onset date of Plaintiff's disability. (Tr.
22))

* The ALJ concluded that Plaintiff Hahe following severe impairments:
rheumatoid arthritis, history of degeaave joint disease of the knees and
status/post-bilateral knee rapement surgery. (Tr. 22.)
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3. At the third step, the ALJ again caders the medical severity of the
claimant’s impairment to determarwhether the impairment meets or
equals an impairment listed in 20FR. Part 404, Subpart P, Appendix
1. 20 C.F.R. § 404.1520(a)(4)(iii). If the claimant’s impairment meets
any Listing, he or she is determinedbe disabled regardless of other
factors? Id.

4. At the fourth step, the ALJ assesdbe claimant’s residual functional
capacity and past relevant workdetermine whether the claimant can
perform his or her past relevant wérikk0 C.F.R. § 404.1520(a)(4)(iv).

5. At the fifth step, the ALJ considethe claimant’s residual functional
capacity, age, education, and pastkwexperience to see if he can do
other work. 20 C.F.R. § 4a#420(a)(4)(v). If there is no such work that
the claimant can perfornthe ALJ must find that he or she is disabled.
Id.

> The ALJ opined that Plaintiff’s impairents did not meet any of the listed
impairments. (Tr. 24.)

® The ALJ found that Plaintiff “has the residual functional capacity to
perform sedentary work as defined2t CFR 404.1567(a)[,] except that the
claimant can never climbdaers, ropes or scaffolds, and can only occasionally
climb ramps or stairs. The claimant aatasionally balance, stoop, crouch, kneel
or crawl. The claimant must also avaihcentrated exposure to hazards.” (Tr.
24.) Based on this RFC evaluation, the ALJ concluded that Plaintiff was able to
perform his past relevant work as aambenefits representative because such
work “does not require the performarmfewvork related activities precluded by the
claimant’s residual functional capacity[].1d( at 25.) Because the ALJ
determined that Plaintiff could performshpast relevant work, the ALJ concluded
that Plaintiff had not been under a digigy from March 30, 2009 through the date
of his decision. Ifl.) Magistrate Judge Binder fod substantial evidence in the
record to support the ALJ’s determination. (R&R 7.)

" The ALJ's step four finding — that&htiff retained the residual functional
capacity to perform his past work as a union benefits representative — precluded the
necessity of moving on to step five. 20F@®R. 8§ 404.1520(a)(4) (explaining that if
an ALJ determines that a claimant is ond disabled at a step of the evaluation
process, the evaluation does patceed to the next step).
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Plaintiff raises several arguments in his objections and asks this Court to
reverse the Commissioner and award beneRisintiff’'s objections do not follow
the typical format of enumerating eacheijon. As a result, the Court isolated
each argument and engaged meanovareview of the administrative record in
light of the parties’ submissions. Riaff contends that the following components
of the unfavorable decision (and the R&Rreatment thereof) are not supported by
substantial evidence: (1)dlstep three determination; (2) the residual functional
capacity (“RFC”) assessment, including {fae weight accorded to the medical
opinion evidence and (b) the credibilgyaluation; and (3) the step four
determination. Plaintiff also objectsttte R&R because it “ignores the issues
raised by Plaintiff and is . . . a boilerfdaand generic repoalleging substantial
evidence for the denial without regard tbé record facts. (Pl.’s Objs. 3-4.)

Because the Court finds error witletALJ’s step three determination as
well as with the RFC assessment, thégiveaccorded the medical opinions of
record, and the ALJ’s credibility detemmation, the Court does not address
Plaintiff's remaining arguments in depthAs a result of the deficiencies identified
herein, deficiencies exposed by reviewidg,novg the entire record below, this
Court is unable to conclude thaet@ommissioner’s decision is supported by
substantial evidence. Tl@ourt therefore remandsalentire matter for further

consideration in accordance with the issues identified herein.



Objection # 1:

Plaintiff objects to the ALJ’s failure to give reasoned consideration to
Plaintiff's entitlement to benefits under Listing 14.09D as requireRdoynolds
424 F. App’x at 416, and further objectsMiagistrate JudgBinder’s purportedly
perfunctory treatment of thissue. This objection relates to the third step of the
five-step sequential analysis.

Section 14.09D of the Listing of Impairments addresses inflammatory
arthritis and specifies “the objective meali and other findings needed to satisfy
the criteria of that listing.” 20 C.F.R.&4.1525(c)(3). A dimant must satisfy
all of the criteria to “meet” the listingld. This Listing requires a claimant to show
repeated manifestations ioflammatory arthritis, with at least two of the
constitutional symptoms or signs (seviggue, fever, malae, or involuntary
weight loss) and marked limitations withspect to either (1) activities of daily
living and maintaining social functioning or (2) completing tasks in a timely
manner due to deficiencies in contration, persistence, or pac8ee20 C.F.R. pt.

404, subpt. P, app. 1, Listing 14.09D.

8 At the third step in the disabiligvaluation process, a claimant will be
found disabled if his impairment meetseguals one of the listings in the Listing
of Impairments. 20 C.R. § 404.1520(a)(4)(iii). TéaListing of Impairments,
located at Appendix 1 to Subpart P of liegulations, describes impairments the
Social Security Administration considers to be “severe enough to prevent an
individual from doing any gainful activity, regiess of his or her age, education,
or work experience.” 20 C.F.R. § 40825(a). A claimat who meets the
requirements of a Listed ImpairmenilMbe deemed conclusively disabled.
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The ALJ’s step three determination cisits of the following: “The claimant
does not have an impairment or conation of impairments that meets or
medically equals the severitf one of the listed impaments[.]” (Tr. 24.) The
R&R addresses Plaintiff's step three argunmin a footnote, concluding — without
any citation to the record — that Plaintiff did not satisfy the criteria set forth Listing
14.09D. (R&R 3 n.2))

Defendant argues that any failure tlieess the specific Listing is a product
of Plaintiff's failure to seelapplication of the Listing(Def.’s Br. 5.) As support,
Defendant points to an unpublished deamisirom the Sixth Circuit in which the
panel determined that an ALJ need nacsfically address a Listing at step three
where a claimant, such as Pl in this case, does notgue at his hearing that he
had a Listed Impairment or a combtioa of impairments that was equal or
equivalent to any Listed Impairmentd.((citing, inter alia, Malone v. Comm’r of
Soc. Se¢507 F. App’'x 470, 472 (6th Cir. 2012)).

Although the Court may finMlalonepersuasive under a different set of
facts, it does not find the decisiorstructive in this case. IMalong the panel
dismissed the claimant’s argument that &LJ erred by not specifically discussing
a Listed Impairment at step threlel. After noting that thelaimant had not raised
the argument at his hearing, the panel went on to explain that the ALJ’s finding

was supported by substantial evidentze. As will become evident upon analysis
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of Plaintiff's other objections, this Court is not persuaded that the ALJ’s decision
here is supported by substantial evidence.

Maloneis distinguishable for another reason: the ALJ failed to consider the
severity of Plaintiff's impairments in agbination, as prescribed by 20 C.F.R. §
416.920(c).See alsal2 U.S.C. § 423(d)(2)(B) (“In dermining whether an . . .
impairment or impairments are of a sufficient medical severity such that [a finding
of disability would be warranted], éhCommissioner . . . shall consider the
combined effect of all athe individual’s impairments without regard to whether
any such impairment, if considered sepalsa would be of sch severity.”).
Specifically, the ALJ’s decision is entiyetlevoid of any reference to sleep apnea
even though this condition was one of the specific ailments prompting Plaintiff's
benefits applicationCf. Reynolds424 F. App’x at 416 (rejecting claimant’s
argument that the ALJ erred in failing to consider her alleged obesity where
claimant did not list obesity as oneladr impairments or list it as one of her
difficulties on any paperwarput before review)lt necessarily follows that the
ALJ did not adequately consider all ofRitiff's impairmentsat step three, as
required by the Act and tlerresponding regulations.

The Court acknowledges that tAeJ need not “spell[] out every
consideration that went into the step thdetermination” and that, in some cases,

factual findings elsewhere in the narratiay suffice as factual findings at step
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three. Bledsoe v. Barnhartl65 F. App’x 408, 411 (6th Cir. 2006) (holding, where
“ALJ described evidence pertainingdt impairments, both severe and non-
severe, for five pages earlierhis opinion and made factual findings,” that limited
step three explanation was sufficienit).this case, however, the ALJ did not
describe evidence pertaining to all impaints as his decision neglects to mention
Plaintiff's sleep apnea diagnosis even oncee( e.q.Tr. 136, 222, 292.) Further,
unlike inBledsoethe factual findings in the ALS’decision here are cursory at
best. The ALJ did not mention all Bfaintiff's impairments nor did the ALJ
provide a fair or accurate summationtioé medical evidese of record. The

glaring evidentiary holes are discussedhe following section; however, by way
of illustration, the ALJ did not discu$daintiff's 2005 lap-band surgery and the
complications arising therefromsde, e.g.Tr. 223, 369), did not explain why he
disagreed with Social Security reviend. Weidman’s recommendation of an
award of disability benefits (Tr. 116)na did not at all examine the medications
Plaintiff was prescribed or the potentsidie effects of those medications.

Given the numerous references to mhatoid arthritis in the record, the
Court is unable to conclude why tA&J did not explicitly determine whether
Plaintiff satisfied the criteria set forth indting 14.09D. This error, like the others
set forth in the pages thiatlow, was not harmlessRabbers v. Comm’r of Soc.

Sec, 582 F.3d 647, 654-55 (6th Cir. 2009) (“[gh agency has failed to adhere to
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its own procedures, we will not remafud further administrative proceedings
unless the claimant has been prejudicethemmerits or deprived of substantial
rights because of the agency’s procedlapses.”) (internal quotation marks and
guotation omitted). This is becausdlaintiff meets the listing, or his
combination of impairments is found to the equivalent of a listing, he would “be
deemed conclusively disableahd entitled to benefits.Reynolds424 F. App’x at
414 (citing 20 C.F.R. 8 404.1525(a)). Thiog,failing to consider the Listing, and
by failing to consider all of Plaintiff’'s ipairments in combination, it is possible
that Plaintiff has been prejudiced on the t3erin other words, if Plaintiff meets
the Listing’s criteria, the sequential evation would cease and Plaintiff would be
entitled to benefits. Remand is not fufikethis case becausdespite the R&R’s
conclusory suggestion to the contrary, the record evidence not incorporated into
the ALJ’s decision may, when properly catesed, establish the existence of the
criteria set forth in pertinent Listing.

Objection #2:

Plaintiff also objects to the ALJ’s faile to incorporate all of Plaintiff's
limitations into his RFC assessment anth® R&R’s failure to critically review
the record to uncover this error. As Rl#f notes, “[a] critical factor underpinning
the ALJ’s denial in this cags the ALJ’s assertion thffelaintiff] has, despite his

rheumatoid arthritis, the dity to use his hands on a constant basis throughout an
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[eight-]hour work day without any limiteon (except insofar as he should not
climb ropes and ladders[]).” (Pl.’'s Obj-10.) Because the ALJ did not find
sufficient evidence in the rembto corroborate Plaintiff's complaints regarding his
upper extremities, he did not incorp@any into his RFC assessment and
subsequently determined that Plaintifigbperform his past work as a benefit
representative.

In creating Plaintiff's RFC assessmethie ALJ accorded significant weight
to the medical opinion dAsit Ray, MD, a state consuliae examiner, explaining:

The undersigned finds that the colt@tive examination performed by

Dr. Ray appears to be an accurasessment of claimant’s condition.

Specifically, Dr. Ray found good griptrength, pinch strength and

ability to open jars with both hands.
(Tr. 24.) Although Dr. Ray did note thRtaintiff's “pinch grip is intact
bilaterally[,]” and further noted Plaintiff's ability to open a jar with both hands, Dr.
Ray’s report never described Plaintiff'sgstrength as good. (Tr. 266.) Dr. Ray
indicated that Plaintiff's grip strength, tested on a dynamometavas thirty-eight
pounds in the right hand and thirty-five pounds in the léé&.) (In the analysis
portion of Dr. Ray’s report, Dr. Ray specdily indicated that Plaintiff's “grip

strength igpoor on the right as well as the left[.](Tr. 267 (emphasis added).) In

short, the ALJ’s characterization of Dr. Ray’s report is entirely incorrect with
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respect to the portion regarding Plaintiff’s grip strerigtdevertheless, this record
is the only objective meditavidence the ALJ explitty relied upon in his RFC
assessment.

Instead of acknowledging the ALJ’s error when Plaintiff filed this action,
Defendant regrettably went gyeat lengths to reconciler. Ray’s clinical findings
with his conclusion that Plaintiff's gr strength was poor. Defendant located a
chart on the internet explaining ttftJormal grip streagth for males 50-54
(Plaintiff was 53), is between 32.9 and 50.7 pounds if measured with a dynometer
(sic).” (Def.’s Br. 8 n.3 (citing tip://www.topendsports.com/testing/norms/
handgrip.htm).) Because thirfive and thirty-eight fallithin this normal range,
Defendant concluded that DRRay’s description of Platiff’'s poor grip strength
must have been a “typographical error[.]Jd.] Astonishingly, Defendant failed to
notice that chart employed a unit of measwehused in the metric system. Thus,
where Defendant thought the grip sigéh measurements described ranges of
pounds, the chart actually used kitams. This oversight, overlooked by
Magistrate Judge Binder and subsedlyerecognized by Defendant, completely
undermines Defendant’s typogitacal error suggestion, as once the figures in Dr.

Ray’s report are converted, as they nhesto have any levance, Dr. Ray’s

® The ALJ’s error was not uncoveredtire R&R, which indicates that “Dr.
Ray added that Plaintiff had normalnaegrip strength[.]” (R&R 6.)
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finding of poor grip strength cannot be explained awaroperly converted,
Plaintiff's left hand grip strength at thiene of Dr. Ray’s rport was approximately
18.7747 kilograms and his right whS.8758 kilograms. According to
Defendant’s chart, anything less than@3®ilograms for a male aged 50-54 is
considered “weak.”

As mentioned above, the ALJ’s miisracterization of Dr. Ray’s report
constituted the sole piece of medical evickenited in his RFC evaluation. No
other evidence regarding Plaintiff's abjlito use his hands appears in the RFC
analysis, although, the ALJ did descrihesome detail Dr. Ray’s findings in the
portion of his opinion addressing Plaintifégvere impairments. (Tr. 23.)
However, the treatment notes of JulaSobotka, MD, Plaintiff's treating
rheumatologist, regarding Plaint§fhands are nowhere in the decisfon After
an examination on June 16, 2011, Dwb8&tka noted tenderness in Plaintiff’s
hands, the presence of a “heberden’s node and bouchard’s nodel[,]” tenderness in
both wrists and reduced range of motiofPlaintiff's right wrist, specifically

“decreased flexion and decreased extan{di’ (Tr. 285.) While the ALJ may

1 The Court utilized the following eqtian to convert pounds to kilograms:

b
2.2046

kg =

' Despite the various treatment recoftbm Dr. Sobotka’s office, the ALJ’s
decision references a single visit ioWwmber 2011 and does so only to describe
Plaintiff's symptoms of pain. (Tr. 22.Jhis concerns the Court as it appears that
the ALJ cherry-picked the evidence included in his decision.
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have considered this evidence, thereasndication of such in the record,
depriving this Court of the ability to @aningfully review the ALJ’s findings.

The RFC assessment also did not rpocate any limitations resulting from
Plaintiff's documented spinal and upmettremity impairments or the effects
thereof. With respect to Plaintiff's cecal and lumbar spines, the ALJ noted some
reduced range of motion and tenderraesscribed by Kezem Hak, MD, one of
Plaintiff's treating physicians, in Octob2010. (Tr. 22.) The ALJ also noted that
Dr. Ray, who examined the claimant April 16, 2011, described the range of
motion in Plaintiff's lumbar spine as normgTr. 23.) Once again, the ALJ did
not mention the treatment notes of Bobotka indicating “decreased [range of
motion] cervical spine” aftean examination on August 17, 2011. (Tr. 25¢g
alsoTr. 285 (Dr. Sobotka’s June 2011 treatment notes indicating decreased range
of motion in both the cervical and lumbspines as well as sacroiliac joints).)
Although Plaintiff was diagnosed as hagimoderate cervical spondylosis after
having four images taken of his cervisgine in August 2011, this diagnosis —
confirmed by objective medical testings-also not mentioned in the ALJ’s
decision. (Tr. 285.)

Neither did the ALJ take Plaintiff'shoulder problems into account. He did
not reference Dr. Sobotka’s note that Rlif's right shoulder was tender, “mildly

limited and impingement signs positive[.[Tr. 279, 286 (DrSobotka remarks
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regarding right shoulder xyanoting diffuse osteopeniajild OA AC joint, mild
osteophytosis of the humeral head).s@®&bsent from the decision is Dr. Hak’s
assessment of Plaintiff as having arthritis in his shouldeee,(e.g.Tr. 288.)

Furthermore, the ALJ’'s RFC assesstmsontained no limitations resulting
from sleep apnea, pain, fatie, insomnia, or Plaintif§’ various medications. In
fact, Dr. Hak’s treatment notes regagl fatigue and insomnia received no
attention in the ALJ’s decision.Sée, e.g.Tr. 279, 282, 290, 292-93, 297.)

The purpose of revealing the variausdical findings addressed by neither
the ALJ nor the magistrate judge is not to seggieat Plaintiff is or is not disabled.
Rather, the Court highlights the fadtdaficiencies because “[s]ubstantial
evidence cannot be based on fragments of the recbhedKowski v. Apfell00 F.
Supp. 2d 474, 482 (B. Mich. 2000) (citingGarner v. Heckler745 F.2d 383, 388
(6th Cir. 1984) (“Substantiality of thevidence must be based upon the record
taken as a whole.”)). This particularly so wherthe ALJ mischaracterized the
very evidence he relied upon in determmPlaintiff's RFC. In this Court’s
opinion, the volume of evidence not addrelssethe ALJ’s decision raises serious
doubts about the supportability of the && RFC finding. Accordingly, the Court
must remand the matter flurther considerationCf. Uforma/Shelby Bus. Forms,
Inc. v. NLRB 111 F.3d 1284, 1292-93 (6th C1©997) (remand required despite the

existence of substantial evidence wpggort the ALJ’s decision under the National
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Labor Relations Act where the ALJ midive reached a different conclusion had
he not misconstrued certain eviderand overlooked other evidence).

Although the Court will not addressethveight accorded to the various
medical opinions in great depth, the Gawstes that the ALJ's RFC assessment
declined to give Plaintiff's treating ghician’s opinion regarding the extent of
Plaintiff's limitations significant weight. (Tr. 24.) The ALJ determined that “the
objective clinical evidence in this mat@does not demonstrate a markedly reduced
level of functioning, as demonstratiey the claimant’s treatment history and
findings provided by treating sources ahd consultative examination conducted
by Dr. Ray in April of 2011.” Id.) However, as illusttad above, many of the
findings provided by treating sources wenaply not addressed in the ALJ’s
decision and the ALJ misconstrued a portion of Dr. Ray’s findings, thus
undermining the ALJ’s conclusion. Thus, on remand, the ALJ should reevaluate
the weight previously accordedtitze medical opinions of record.

Similarly flawed is the ALJ’s evaluatn of Plaintiff’'s statements concerning
the intensity, persistence, and limitindeets of his symptoms. “There is no
guestion that subjective complaints of aiclant can support a claim for disability,
if there is also evidence of an undenlyimedical condition in the recordCruse
v. Comm’r of Soc. Se®02 F.3d 532, 542 (6th Cir. 2007However, “[s]ubjective

complaints of pain or other symptomsablmot alone be conclusive evidence of
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disability.” Vance v. Comm’r of Soc. Sg260 F. App’x 801, 805 (6th Cir. 2008)
(internal quotation marks and citations onatelt is, of course, the responsibility
of the ALJ as the finder déct to evaluate a claimdstcredibility, and an ALJ’s
credibility findings “are tdoe accorded great wgt and defeencel.]” Id. at 806
(quotation omitted). “Notwithstanding thdéference, an AL3'assessment of a
claimant’s credibility must be supged by substantial evidenceld. (internal
guotation marks andtation omitted).

The standard for evaluating subjectivengmaints of disabling pain is as
follows. First, the ALJ must consideshether there is an underlying medically
determinable physical impairment thautreasonably be gected to produce
the claimant’'s symptoms. 20 C.F.R.&41529(a). If such an impairment exists,
as the ALJ determined it did in this c43e. 24), the ALJ must then evaluate the
intensity, persistence, and limiting effects of the symptoms on the individual's
ability to do basic work activities20 C.F.R. § 404.1529(a). In addition to
considering the objective medical evidenthe ALJ will consider the following
relevant factors: the claimant’s daily iagies; the locationduration, frequency,
and intensity of a claimant’s pain othetr symptoms; precipitating and aggravating
factors; the type, dosage, effectivenessl, side effects of any medication taken to
alleviate your pain or other symptomsdtment, other than medication, received

for relief of pain or other symptoms; anagyaother measures used to relieve pain or
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other symptoms, such as lying on one’s back for a period of time. 20 C.F.R. §
404.1529(c)(2)-(3).

Without delving into the issue too dégpthe only factor the ALJ considered
was Plaintiff's treatment, which he ded®d as “conservativel.](Tr. 22.) The
ALJ did not, for example, discuss tbensistency with which Plaintiff was
complaining of fatigue and shoulder pair{see, e.g.Tr. 290), did not consider
Plaintiff’'s testimony regarding his needlt® down to alleviate pain (one of the
limitations Dr. Hak deemed necessanhia January 2012saessment and which
makes much more sense once the evidesleéing to Plaintiff's cervical and
lumbar spines has been considereddl did not acknowledge Plaintiff's various
medications. On this last point, the Coootes that Dr. Hak’s treatment records

reveal that Plaintiff was initially pregbed Vicodin for pain management

12When objective medical evidence does substantiate a claimant’s
subjective complaints of pain, the ALJ “mu®nsider all of the evidence in the
case record[.]” SSR 96-7p, 1996 WL 374186 4at As the Sixth Circuit indicated
in Rogers v. Commissioner of Social Security

The entire case record includes any medical signs and lab findings, the
claimant’s own complaints of syrgims, any information provided by

the treating physicians and othees well as any other relevant
evidence contained in tlrecord. Consistency of the various pieces of
information contained in the [case] record should be
scrutinized. Consistency betweanclaimant's symptom complaints
and the other evidence in the rectedds to support the credibility of

the claimant, while inconsistencglthough not necessarily defeating,
should have the opposite effect.

486 F.3d 234, 247-48 (6th Cir. 2007).
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associated with his rheumatoid arthrifig;. 293), but in late 2011, Plaintiff was
prescribed both Vicodin and MS Continmedication used in the management of
moderate to severe, chronic paike¢, e.g.Tr. 288-91.)

The conclusion that the ALJ’s credibilidetermination is not supported by
substantial evidence is warranted besgathe decision fails to address the
considerations set forth in the regulatiofi$is, too, may need to be revisited on
remand.

In sum, the ALJ’s RFCssessment, which embradhs weight given to the
medical opinions of record as well asiRtiff's credibility, is not supported by
substantial evidence.

Objection # 3:

Given the various problems identifieduthfar, the Court need not address
Plaintiff's remaining objections. The Court does, however, find it necessary to
note that the ALJ’s step four determiiioa — wherein the ALJ deemed Plaintiff
able to return to his past relevant waka benefits representative — needs further
elaborationgven ifthe ALJ on remand ultimately determines that the RFC
assessment requiras adjustment.

As Plaintiff points out, Social Security Ruling 82-62 provides that “[t]he

decision as to whether the claimant retaime functional capacity to perform past
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work . . . has far-reaching implicationscamust be developeahd explained fully
in the disability decision.” 1982 W81386, at *3. Ifurther provides:

In finding that an individual k& the capacity to perform a past

relevant job, the determinatiasr decision must contain among the

findings the following specific findings of fact:

1. Afinding of fact as to the individual's RFC.

2. Afinding of fact as to the phigsil and mental demands of the past

job/occupation.

3. A finding of fact that thendividual's RFC would permit a return

to his or her past job or occupation.

Id. at *4.

Here, the ALJ’s decision did not comaufficient findings on the second or
third items. There is simply no descriptiof the physical or mental demands of
Plaintiff's past job. Rather than a@ds those demands, the ALJ merely noted
Plaintiff's “somewhat inconsistent[]” testimony regarding how much walking his
former job required. (Tr. 23.) THR&R fares no better idescribing the job
requirements and, frankly, doaot address the substance of Plaintiff's claim of

error. (R&R 7.)

. CONCLUSION AND ORDER

For the reasons stated herein, the €Ciswinable to conclude that the ALJ’s
decision denying benefits is supported by substantial evidérRather, it appears

that the ALJ’s woefully inadequate dsion was based on fragments of the record,

3The Court therefore rejects Magistrdtalge Binder's R&R, as it reached
the opposite conclusion.
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as opposed to the entirety of it. TheJAdlid not consider, or even mention,
Plaintiff's sleep apnea diagnosis evanugh this was one of the three impairments
specifically listed on Plaintiff's benefiegpplication. Making matters worse, the
ALJ mischaracterized the only objectinedical evidence he relied on in
formulating Plaintiff's RFC. The RE assessment is also undermined by the
ALJ’s failure to discuss several pedint medical records. Despite these
inadequacies, the Court is unable to dode that Plaintiff was conclusively
disabled at any point between his apgiion and the ALJ's adverse decision.
Therefore, the Court believes that a rempasuant to Sentence Four is required.

Accordingly,

IT IS ORDERED that Plaintiff’'s Motion for Summary Judgment is
GRANTED and that Defendant’s Motion for Summary JudgmeBENIED;

IT IS FURTHER ORDERED that the case REMANDED to the
Commissioner for further consideration puaat to Sentence Four of 42 U.S.C. §
405(g) for proceedings consistamith this Opinion and Order.
Dated:August19,2014

s/Patrickl. Duggan
UNITEDSTATESDISTRICTJUDGE

Copies to:

Robert J. MacDonald, Esq.

Alison Schwartz, Esq.

Vanessa Miree Mays, AUSA
Magistrate Judge Charles E. Binder
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