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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DEMARCUS YOUNG,
Petitioner, Case Number: 2:13-cv-12813
HON. BERNARD A. FRIEDMAN
V.

STEVEN RIVARD,

Respondent.
/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS
AND DENYING CERTIFICATE OF APPEALABILITY

This matter is before the Court on Petitioner Demarcus Yoyng'se petition for a writ of
habeas corpus. Petitioner challenges his convictions for carjacking, conspiracy to commit
carjacking, assault with intent to commit mergdcarrying a concealed weapon, and two counts of
felony firearm. Respondent has filed an ansasguing that most of Petitioner’s claims are
procedurally defaulted and that all of the claans meritless. For the reasons explained, the Court
denies the petition.

l. Background

Petitioner’s convictions arise from a shootingaginaw, Michigan. Petitioner was jointly
tried with co-defendant Idri¥oung (Petitioner’s brdter). The Michigan Court of Appeals
summarized the evidence leading to Petitioner’s convictions as follows:

Defendants’ convictions arise from arcident outside the Blue Diamond liquor

store in Saginaw, Michigan on May 16, 2008s the victim entered the store, he

observed two men standing outside. One man, whom the victim identified as

Demarcus, was wearing a thick coat, which was unusual because of the warm

weather. The other man, whom the victdantified as Idris, had the lower part of

his face covered with his shirt or a clothccording to the victim, as he walked by
defendants, Idris made a gesture like he was racking a gun and made direct eye
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contact with the victim, with a “cold lookih his eyes. When the victim left the

store, Demarcus pointed a gun at him ghd him to surrender his car keys. When

the victim hesitated, Demarcus told him he was “not playing.” The victim turned,

ducked, and ran. He heard one gunshot as he ran. A videotape from the store’s

surveillance cameras showed that Demaficed a second time, and tried to fire a

third time, but his gun jammed.

People v. Brown, No. 257256, 2005 WL 3505862, *1 (Mich. Ct. App. Dec. 22, 2005).
1. Procedural History

Petitioner was tried before a jury in Saginaw County Circuit Court and found guilty of
carjacking, conspiracy to commit carjacking, assault with intent to commit murder, carrying a
concealed weapon, and two counts of felorsafim. On December 11, 2009, he was sentenced to
18 to 40 years each for the carjacking and coaepiconvictions, 23 to 45 years for the assault
conviction, and three to five years for carrying a concealed weapon conviction, all to be served
concurrently with one another and consecutivelyoiocurrent two-year terms of imprisonment for
each felony-firearm conviction.

Petitioner filed an appeal of right in the Mighn Court of Appeals, raising these claims
through counsel: (i) insufficient evidence to pra@agjacking; (ii) insufficient evidence to prove
assault with intent to commit murder; and (iffemse variable 13 was incorrectly scored. Petitioner
raised the following additional claims in a pro papplemental brief: (i) ineffective assistance of
trial counsel; (i) judicial misconduct; (iii) presutorial misconduct; (iv) police misconduct; and (v)
trial judge improperly acted as thirteenth juroThe Michigan Court of Appeals affirmed
Petitioner’s convictions and sentencé&eople v. Young, No. 296724, 2011 WK634199 (Mich.

Ct. App. Oct. 6, 2011). Petitioner filed an applioatfor leave to appeal in the Michigan Supreme

Court, raising the same claims raised in the hMjah Court of Appeals arah ineffective assistance

of appellate counsel claim. The Michigdaupreme Court denied leave to app&abplev. Young,
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493 Mich. 890 (Mich. Nov. 20, 2012).

Petitioner next filed a motion for resentencinghie trial court arguing that the trial court

improperly scored offense variables 6, 13, and 17. The trial court denied the motion, but granted

Petitioner’s request to amend the sentencing irdtion report. Dkt. 15-19 at 2, ECF Pg. ID 854.

Petitioner filed a motion for relief from judgmentire trial court challenging the scoring of offense

variables 9 and 14. On May 17, 2013, the traalrt denied the motion. Dkt. 15-20, ECF Pg. ID

855-56.

Petitioner then filed the pending habeas petition. He raises these claims:

Petitioner was deprived of his right to domcess and to a fair trial under the 14th
Amendment to the United States Constitutind af his right to a jury trial under the

6th Amendment to the United States Constitution when trial judge refused and
improperly denied the request for a new panel by all parties when the jury presented
bias toward Petitioner and making comments about him being a thug.

Petitioner was deprived of his right to dpmcess and to a fair trial under the 14th
Amendment to the United States Constitutind af his right to a jury trial under the

6th Amendment to the United States Constitution when the trial judge engaged in
judicial misconduct prior to and during the trial of Petitioner hindering him from
being provided effective assistance of counsel.

Petitioner was deprived of his rightdioie process and to a fair trial under the 14th
Amendment to the United States Constitutind af his right to a jury trial under the

6th Amendment to the United States Constitution when there was insufficient
evidence of proof beyond a reasonable dthddtPetitioner was guilty of carjacking
and conspiracy and assault with intent to murder.

Petitioner was deprived of his right to dpmcess and to a fair trial under the 14th
Amendment to the United States Constitutind af his right to a jury trial under the
6th Amendment to the United States Cansbn when trial judge improperly denied
Petitioner's motion to suppress the in-dadentification ofPetitioner byalleged
victim.

Petitioner was deprived of his right undlee 6th Amendment to the United States
Constitution to effective assistance of couraetial when his trial counsel failed

to point out to the jury where the firearm was discharged and how many times the
firearm was discharged.



VI.

VIl

VIII.

Petitioner was deprived of his right umdee 6th Amendment to the United States
Constitution to effective assistance of couraetial when trial counsel repeatedly
pointed toward the guilt of Petitioner throughout the trial.

Petitioner was deprived of his right tlue process and to a fair trial under the 14th
Amendment to the United States Constitutind af his right to a jury trial under the
6th Amendment to the United States Constitution when trial judge improperly
interfered with deliberations of the jury.

Petitioner was deprived of his right tlue process and to a fair trial under the 14th
Amendment to the United States Constitutind af his right to a jury trial under the
6th Amendment to the United States Constitution when trial judge improperly
consolidated the trial of Petitioner before one jury.

Petitioner was deprived of his convimti and sentence of constitutionality by reason
of the due process clause of the 14thelsaiment of the United States Constitution.
Trial judge improperly scored offense variables. (Offense variable 9, 13, 14).

Standard

This habeas petition is reviewed under thaoting standards set forth in the Antiterrorism

and Effective Death Penalty Act of 1996EBPA), Pub.L. No. 104-132, 110 Stat. 1214 (Apr. 24,

1996).

Under AEDPA, a federal court cannot graabeas relief with respect to any claim

adjudicated on the merits in a state-court procegainless the state adjudica of the claim either:

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Fedéaal, as determined by the Supreme Court
of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding. 28 U.S.C. §
2254(d)(2), (2).

“A state court’s decision is ‘contrary to’ . clearly established law if it ‘applies a rule that

contradicts the governing law set forth in [Supreroar€cases]’ or if it ‘confonts a set of facts that

are materially indistinguishable from a decisiofjtbé Supreme] Court and nevertheless arrives at

a result different from [this] precedent.’Mitchell v. Esparza, 540 U.S. 12, 15-16 (2003) (per



curiam) (quotingWilliams v. Taylor, 529 U.S. 362, 405-06 (2000)). “[T]he ‘unreasonable
application’ prong of the statute permits a federal habeas court to ‘grant the writ if the state court
identifies the correct governing legal principle frfthe Supreme] Court but unreasonably applies
that principle to the facts’ of petitioner’s cas®&fgginsv. Smith, 539 U.S. 510, 520 (2003) (quoting
Williams, 529 U.S. at 413). “A state court’s deterntioa that a claim lacks merit precludes federal
habeas relief so long as ‘fairminded jurists dodilsagree’ on the correctness of the state court’s
decision.” Harrington v. Richter, 562 U.S.86, 101 (2011) (quotigrborough v. Alvarado, 541
U.S. 652, 664 (2004)). “Section 2254(d) reflects tlemwihat habeas corpus is a guard against
extreme malfunctions in the state criminal justice systems, not a substitute for ordinary error
correction through appeal. . . . As a condition faiaobing habeas corpus from a federal court, a
state prisoner must show that the state courlilsgwn the claim being presented in federal court
was so lacking in justification that there veaserror well understood and comprehended in existing
law beyond any possibility for fairminded disagreemeld.at 786-87 (internal quotation omitted).

To obtain relief under § 2254(d)(2), a petitionarst show an unreasonable determination
of factand that the resulting state court decision Wassed on” that unreasonable determination.
Rice v. White, 660 F.3d 242, 250 (6th Cir. 2012).

Lastly, a federal habeas court must presume the correctness of state court factual
determinations.See 28 U.S.C. § 2254(e)(1). A petitioner may rebut this presumption only with

clear and convincing evidenc&arren v. Smith, 161 F.3d 358, 360-61 (6th Cir. 1998).

[1. Discussion

A. Procedural Default



Respondent argues that a number of Petitioct&iss are barred from review because they
are procedurally defaulted. First, Respondangues that certain claims are defaulted because
Petitioner failed to raise them in accordance widlhesprocedural rules and the state courts relied
on that failure to deny relief. “[F]ederal couatrg not required to address a procedural-defaultissue
before deciding against the petitioner on the meritiitison v. Jones, 351 F.3d 212, 215 (6th Cir.
2003) (citingLambrix v. Sngletary, 520 U.S. 518, 525 (1997)). udicial economy might counsel
giving the [other] question priority, for exampléjt were easily resolvable against the habeas
petitioner, whereas the procedural-bar iseuelved complicated issues of state lawambrix, 520
U.S. at 525. In this case, the Court finds thatititerests of judicial economy are best served by
addressing the merits of the claims that Resporatgues were not raised in accordance with state
procedural rules.

Second, Respondent argues that Petitionerts diftd sixth claims are barred from review
because they are unexhausted and procedurallylteefa A prisoner seeking federal habeas relief
must first exhaust his state court remediesfaigly presenting the substance of each federal
constitutional claim in state court. 28 U.S.C. § 2254¢b)eman v. Thompson, 501 U.S. 722, 731,
111 S. Ct. 2546 (1991Y\Wong v. Money, 142 F.3d 313, 322 (6th Cir. 1998). State prisoners in
Michigan must raise each claim in the Michiganourt of Appeals and in the Michigan Supreme
Court before seeking federal habeas corpus refied. Manning v. Alexander, 912 F.2d 878, 881
(6th Cir. 1990). The petitioner bears the burdeshmfwing that state court remedies have been
exhausted.Prather v. Rees, 822 F.2d 1418, 1420, n.3 (6th Cir. 1987). If a petitioner “fails to
present his claims to the state courts and .barised from pursuing relief there, his petition should

not be dismissed for lack of exhaustion becdlisee are simply no remedies available for him to



exhaust.” Hannah v. Conley, 49 F.3d 1193, 1196 (6th Cir. 1995). However, a petitioner will not
be allowed to present unexhausted claims unlesarmshow cause to excuse his failure to present
the claims in the state courts and actual prejudice to his defense at trial or on &ghpeiing
Coleman, 501 U.S. at 750-51.

Petitioner has not raised his fifth and sixthicis through one complete round of state court
review. Therefore, they amnexhausted. No state courtnedy is available to Petitioner to
properly exhaust these claims because hedreas filed one motion for relief from judgment in
the state trial court and does not argue that his claims fall within the narrow exception to the
prohibition against filing successive motions for relief from judgment in state court. It is unclear
whether the petitioner asserts ineffective assistance of appellate counsel as cause to excuse the
procedural default of these claims. Assuminglbes, ineffective assistance of appellate counsel
would not excuse his failure to present thelaens on collateral review in state courdannah, 49
F.3d at 1196.

Thus, these claims are procedurally defali#ted barred from review unless Petitioner can
establish that a constitutional error resulted lmndamental miscarriage of justicgee Schlup v.

Delo, 513 U.S. 298, 321, 115 S. Ct. 861995). The Supreme Cduexplicitly has tied the
miscarriage of justice exception to prdoeal default to a petitioner’s innocendel. To make a
showing of actual innocence, “a petitioner musvvg that it is more likely than not that no
reasonable juror would have found the petitioner guilty beyond a reasonable dalilait.’327.
Petitioner fails to present new, reliable evidemckght of which no reasonable juror would have
found him guilty. Therefore, these claims are procedurally barred.

B. Denial of Motion to Dismiss Jury Venire



Petitioner’s first habeas claim concerns thd toaurt’s denial of his motion to dismiss the
entire jury venire. During jury selection, a prespive juror, Katherine Kelly, advised the court that
she overheard one prospective juror ask anotlesppctive juror, “whato you think about the two
thugs in the courtroom?” Tr., 409, at 49. The trial court questioned Kelly extensively. Then,
after ascertaining that Thomas Luplow wasijtiver who allegedly referred to the defendants as
“thugs,” the court questioned him outside the preseai the other jurors. Luplow denied making
the comment, but, the court nevertheless dismissedrbm the panel. The court also separately
guestioned the juror to whom Luplow allegedly made this comment, Riekves. Lewis denied
that anyone commented to him that the defersdarte “thugs.” The court dismissed Lewis from
the panel. The court then called in the ertirg venire and asked whether any juror had been
spoken to about the case or any of the parti¢cgoeavolved. No jurorsndicated they had been
spoken to about the case. Defense counsel movifentire venire to be excused. The trial court
denied the motion and, instead, questioned eadppctive juror individually about whether anyone
had spoken to them about the ca8d.of the prospective jurors denied being spoken to about the
case. The court then proceeded to select a jury.

The Sixth Amendment right to trial by jury emopasses the right to a fair trial by a panel
of impartial jurors.Irvinv. Dowd, 366 U.S. 717 (1961). The right to due process, however, does
not necessarily require a new trial in every instance in which a juror is potentially bsas#uy.
Phillips, 455 U.S. 209, 217 (1982). Rather, “[d]Jue process means a jury capable and willing to
decide the case solely on the evidence before i &l judge ever watchful to prevent prejudicial
occurrences and to determine the effect of such occurrences when they hagpen.”

The Michigan Court of Appeals held that thial court handled the situation carefully and



fairly and found no basis for Petitioner’s claim that he was denied a fair Yoahg, 2011, WL
4634199 at *8-9. This Court agrees. Petitioner’s claim that prospective juror Luplow’s alleged
comment somehow tainted the entire jury venire latkssupport in the record. The trial court
judge undertook lengthy proceedings to ensure thataspective jurors other than those identified
heard the comment. He questioned each jurowichaially on this subject to ensure that jurors
would be forthright in their responses. Petitiomas not proven that the “thugs” comment was ever
made, or that, even if it was, that anyone pecsige juror other than the two excused jurors and
Katherine Kelly, heard the comment. He also has not shown that any of the seated jurors were
biased. The Michigan Court of Appeals’ ultimatsclusion that the trial judge did not abuse his
discretion in concluding that the panel had not been prejudiced is neither contrary to nor an
unreasonable application of clearly established federal law.

C. Judicial Bias Claim

Petitioner argues that he was denied his riglat tair trial by several of the trial court’s
rulings which, Petitioner claims, evidence judicial bias. Petitioner claims that the trial court
improperly refused to give instructions on legeeluded offenses, improperly instructed the jury
on carjacking, improperly handled the incidentidgrjury selection, and somehow assisted the
delayed disclosure of the victim’s police statement.

An impartial judge is a necessary component of a fair threde Murchison, 349 U.S. 133,
136 (1955). The Supreme Court established the standard for assessing claims of judicial bias in
Liteky v. United Sates, 510 U.S. 540 (1994). The Supreme Court explained the measure of judicial
conduct as follows:

[O]pinions formed by the judge on the kmsf facts introduced or events occurring
in the course of the current proceedirgf prior proceedings, do not constitute a
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basis for a bias or partiality motion usgethey display a deep-seated favoritism or
antagonism that would make fair judgment impossible. Thus, judicial remarks
during the course of a trial that are @dti or disapproving ofpr even hostile to,
counsel, the parties, or their cases, madly do not support a bias or partiality
challenge. Theymay do so if they reveal an opinion that derives from an
extrajudicial source; and theyill do so if they reveal such a high degree of
favoritism or antagonism as to make fair judgment impossible.

Id. at 554.

The Supreme Court cautioned that “expressanspatience, dissatisfaction, annoyance,
and even anger, that are within the bounds of what imperfect men and women, even after having
been confirmed as federal judges, sometimgdaly,” do not establish bias or partialitg. at 556.

The Michigan Court of Appealthe last state court to issue a reasoned opinion regarding the
judicial bias claim, found no judial bias, holding in relevant part:

Our review of the record does not supdoemarcus’s claims of judicial bias or
judicial misconduct. Demarcus’s mere claim that the trial court violated the Code of
Judicial Conduct, without specifying the faat basis for this claim, is insufficient

to present this issue for reviewaclawski, 286 Mich. App. at 679. Demarcus also
argues that the trial court's handling of an incident during jury selection (when a
prospective juror allegedly referred to the defendants as “thugs”) shows that the court
was biased. On the contrary, the courgsidion to dismiss the juror in question and

to question the remaining jurors to ascert@hether they heard the remark reflects

the judge’s effort to achieviair judgment. Thus, there is no merit to this claim.
Further, there is no basis in the rectidfinding that the trial court was somehow
complicit in the delayed disclosure of the victim’s recorded police statement.
Demarcus’s remaining claims are based on adverse rulings by the trial court, but
without a showing of either deep-seatadoritism or antagonism inconsistent with

fair judgment. Thus, Demarcus has failed to overcome the heavy presumption of
judicial impartiality.

Young, 2011 WL 4634199 at *9.
On habeas review the inquiry focuses on Wwaethe trial judge’s conduct rendered the trial
fundamentally unfair. “To violate a defendant’s right to a fair trial, a trial judge’s intervention in

the conduct of a criminal trial would have t@ach a significant extent and be adverse to the
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defendant to a substantial degre®ltBeev. Grant, 763 F.2d 811, 818 (6th Cir. 1985). Although
Petitioner disagrees with many of the trial countlings, he has not shown that the judge relied on
extrajudicial sources in rendering his decisions or that he showed any degree of favoritism for the
prosecution or antagonism for the defense. Thiditaiascript shows the trial judge ruled carefully
on objections. The Court sees nadin the trial court’'s comments conduct. This is not a case
where the trial court could, in any sense, be salthve indicated “a hostility to one of the parties,
or an unwarranted prejudgment of the merits efdase, or an alignmeon the part of the Court
with one of the parties for the purpose of furthering or supporting the contention of such party.”
Knapp v. Kinsey, 232 F.2d 458, 465-67 (6th Cir. 1956).

Considering the entire record, the Court concludes that the trial court’'s conduct and
comments did not evidence any particular bias tdvretitioner. Therefore, the Michigan Court
of Appeals’ ruling was not contrary to or an e@asonable application of Supreme Court precedent.

D. Sufficiency of the Evidence

Petitioner’s third claim argues that insuféot evidence was presented to sustain his
convictions. “[T]he Due Process Clause paot$ the accused against conviction except upon proof
beyond a reasonable doubt of every fact necesseonstitute the crime with which he is charged.”
InreWinship, 397 U.S. 358, 364 (1970). On direct revieswjew of a sufficiency of the evidence
challenge must focus on whether “after viewing #vidence in the light most favorable to the
prosecutionany rational trier of fact could have foutide essential elements of the crime beyond
a reasonable doubtJackson v. Virginia, 443 U.S. 307, 319 (1979) (emphasis in original). In the
habeas context, “[t]hdackson standard must be applied ‘with explicit reference to the substantive

elements of the criminal offense as defined by state laBvoivnv. Palmer, 441 F.3d 347, 351 (6th
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Cir. 2006) (quotinglackson, 443 U.S. at 324 n.16).

“Two layers of deference apply to habeas claims challenging evidentiary sufficiency.”
McGuirev. Ohio, 619 F.3d 623, 631 (6th Cir. 2010) (citiBgown v. Konteh, 567 F.3d 191, 204-05
(6th Cir. 2009)). First, the Court “must determimhether, viewing the trial testimony and exhibits
in the light most favorable to the prosecution, atipnal trier of fact coud have found the essential
elements of the crime beyond a reasonable dowroivn, 567 F.3d at 205 (citingackson, 443
U.S. at 319). Second, if the Cowtre “to conclude that a rational trier of fact could not have found
a petitioner guilty beyond a reasonable doubt, on haleeesw, [the Court] must still defer to the
state appellate court’s sufficiency determination as long as it is not unreasolth3k& reviewing
court does not reweigh the evidence or redetezithia credibility of the withesses whose demeanor
has been observed by the trial coukatthews v. Abramajtys, 319 F.3d 780, 788 (6th Cir. 2003)
(citing Marshall v. Lonberger, 459 U.S. 422, 434 (1983)). “A rewing court ‘faced with a record
of historical facts that supports conflictingfenrences must presume — even if it does not
affirmatively appear in the record — that the triefawft resolved any such conflicts in favor of the
prosecution, and must defer to that resolutioMtDaniel v. Brown, 558 U.S. 120, 133 (2010)
(quotingJackson, 443 U.S. at 326).

1. Carjacking

First, Petitioner argues that the evidence was insufficient to prove the crime of carjacking
because no actual larceny of a motor vehicle wedu The Michigan Court of Appeals analyzed
the statutory language and concluded that thatstalid not require the completion of a larceny.
The state court reasoned:

The carjacking statute, M.C.L. 750.529a, provides, in pertinent part:
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(1) A person who in the course of committantarceny of a motor vehicle uses force

or violence or the threat of force orolence, or who puts in fear any operator,
passenger, or person in lawful possession of the motor vehicle, or any person
lawfully attempting to recover the moteehicle, is guilty of carjacking, a felony
punishable by imprisonment for life or for any term of years.

(2) As used in this section, “in the course of committing a larceny of a motor
vehicle” includes acts that occur in an attempt to commit the larceny, or during
commission of the larceny, or in flight or attempted flight after the commission of
the larceny, or in an attempt to retain possession of the motor vehicle.

K%k

Defendants argue that the phrase thre course of committing a larceny”
contemplates a completed or actual larceny, not an attempted larcéteppliav.
Williams, 288 Mich. App 67; 792 N.W.2d 384 (2010), [aff'd 491 Mich. 164], this
Court considered this idgoal issue in the context of construing the companion
armed and unarmed robbery stetjtMCL 750.529 and MCL 750.530, respectively.
Like the carjacking statute, the unarmetibery statute, MCL 750.530(1) and (2),
proscribes conduct “in the course of coittimg a larceny,” which the statute defines
as including “acts that occur in an attempt to commit the larceny, or during
commission of the larceny[.]" The armed robbery statute, MCL 750.529,
incorporates the same conduct proscribed under MCL 750.530.

In Williams, 288 Mich. App. at 75-76, this Coudncluded that the robbery statutes
incorporate acts taken in an attemptoonmit a larceny, regardless of whether the
act is completed, explaining:

The legislative definition of “in the course of committing a larceny”
specifically “includes acts that occur in an attempt to commit the
larceny....”

As such, the statutory language specifically considers and
incorporates acts taken in an attempt to commit a larceny, regardless
of whether the act is completed. i Fs consistent with the language

of MCL 750.530(2), which distinguishes, by the use of the word “or,”
acts committed in “an attempt toramit the larceny” from those acts
occurring “during the commission tfe larceny” or any subsequent
acts comprising flight or efforts tetain any property. The term “or”

is “used to connect words, phrases, or clauses representing
alternatives.” Random House Webster’'s College Dictionary (1997).
Hence, an attempt to commit a larceny comprises a separate and
distinct action and is not meredycomponent of a completed larceny.
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*kk

In consideration of our analysis\iilliams, we reject defendants’ argument that the

failure to establish a completed larceny precluded their convictions for carjacking.

The evidence that Demarcus threatened the victim with a gun while demanding his

car keys was sufficient evidence of an act in the course of committing a larceny of

a motor vehicle as defined in the carjaclstajute. Accordingly, we reject this claim

of error.

Young, 2011 WL 4634199 *2-4.

“Federal courts are obligated to accept as \aktiate court’s interpretation of state law.”
Vroman v. Brigano, 346 F.3d 598, 604 (6th Cir. 2003). This includes a state court’s construction
of the elements of crimes under state laGnford v. Yukins, 288 F.3d 855, 862 (6th Cir. 2002).
Thus, under Michigan law, the prosecution did reetdhto establish an actual larceny of a motor
vehicle to prove the crime of gacking. Therefore, the statewrt’s conclusion that testimony that

Petitioner threatened the victim with a gun witiEananding his car keys was sufficient to satisfy

the larceny element of the crime of carjacking was not an unreasonable applic&trockiaind.

2. Conspiracy

Next, Petitioner argues that the prosecutidledao produce sufficient evidence to support
his conspiracy conviction. Under Michigan lawe #lements of conspiracy are: “(1) the defendant
intended to combine with another person; andh@)participants intended to accomplish an illegal
objective.” Young, 2011 WL 4634199 at *5iting People v. Mass, 464 Mich. 615, 629; 628
N.W.2d 540 (2001). The prosecutor must prove “that the parties specifically intended to further,
promote advance, or pursue an unlawful objectivd.” (quotation omitted).

The Michigan Court of Appealsld that sufficient evidence was presented to establish each

element of conspiracy. The state court reasorsdhle suspects’ close proximity to one another
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when they first walked toward the victim, th@appropriate dress (Petitioner wore a heavy coat
despite the warm weather and Idris attempted to conceal his face with a bandana or shirt), Idris’
intimidating conduct, and Petitioner’s assault of the victim, taken together could “support a legally
cognizable inference that Idris and Demarcus \aetmg together in pursuit of a common plan to
the carjack the victim.”ld. at 6. There is no indication that the state court was unreasonable. It
viewed the evidence in the light most favorabl¢he state and assessed its sufficiency, under the
essential elements of the charged offense, to stpipojury's verdict. Habeas relief is denied on
this claim.
3. Assault with intent to commit murder

Finally, Petitioner argues that insufficient eviderwas presented to convict him of assault
with intent to commit murder. Under Michigan lative elements of assault with intent to commit
murder are (1) an assault, coupled with (2) dpeiitent to kill, (3) which, if successful, would
make the killing murderPeoplev. Taylor, 422 Mich. 554 (Mich. 1985%)ee Warren v. Smith, 161
F.3d 358, 361 (6th Cir. 1998). The intent to kikhy be proven by inference from circumstantial
evidence.Warren, 168 F.3d at 361.

The victim testified that he heard one gunsi®he fled. The store’s surveillance video
showed that Petitioner fired a second time, andngited to fire a third shot. The Michigan Court
of Appeals’ decision that this was sufficient for a reasonable juror to infer that Petitioner had the
intent to Kill Petitioner was a reasonable applicatiodackson.

D. In-Court Identification

In his fourth habeas claim, Petitioner argues that the trial court improperly denied his motion

to suppress in-court identification. The victim reviewed a surveillance videotape from the liquor
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store shortly before he wasmvn a photographic lineup from whibe identified Petitioner as one
of the perpetrators. Petitioner argues that this procedure was unduly suggestive.

“A conviction based on identification testimonyatifiollows a pretrial identification violates
the defendant’s constitutional right to due process whenever the pretrial identification is so
impermissibly suggestive as to give rise to a very substantial likelihood of irreparable
misidentification.” Ledbetter v. Edwards, 35 F.3d 1062, 1070 (6th ICi1994). A court must
undertake a two-step analysis to determine the valkdigypretrial identification. First, the court
must determine whether the procedure was unduly stigge If the court finds that the procedure
was unduly suggestive, the court must then “evalilgtéotality of the circumstances to determine
whether the identification was nevertheless reliablel” Where an in-court identification was
potentially impacted by an impermissibly suggespinadrial identification procedure, the governing
test is whether “under the ‘totality of the airastances’ the identification was reliable even though
the confrontation procedure was suggestiveei| v. Biggers, 409 U.S. 188, 199 (1972).

The Michigan Court of Appeals held thagtim-court identification was not impacted by an
impermissibly suggestive pretrial procedure, stating, in pertinent part:

In this case, the victim’s prior viemg of the surveillance video does not render

Demarcus’s identification in the photographic lineup as impermissibly suggestive.

Anidentification procedure is impermissitsduggestive if it giverise ta likelihood

of misidentification. Kurylczyk, 443 Mich. at 311-312. The videotape was not

created for the purpose of identifying DemascViewing the video recording would

have only afforded the victim the opportunity to see on the recording what he had

already witnessed. It did not increabe likelihood that he would misidentify

Demarcus in a photographic lineup conducted several days later. Moreover, the

victim testified at an evidentiary hearindated to this issue that he could not recall

whether he viewed the surveillance vadeefore or after the photographic lineup.

He further stated that the faces wereatdisd in the video, and that he remembered

the perpetrators’ faces from witnessing itmgdent. The trial court found that the

victim was credible when he testified ttnegt identified the perpetrator’s face based
on his recollection of the incident, and frm viewing the videotape. Given this
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record, Demarcus fails to provide this Ctowith a basis for concluding that Peters's
challenged testimony concerning the timofghe photographic lineup affected the
admissibility of the identification evidence.

Demarcus also argues that the surveillance videos were suggestive because the
perpetrators depicted in the videos tiaeir faces covered, whereas the subjects in
the photographic lineup did not have covered faces. He also argues that the
recording was somehow suggestive because the quality was poor and the
perpetrators’ faces were not perceptiNeither of these factors would render the
photographic procedure unduly suggestive. They do not create a substantial
likelihood of the victim misidentifying Demmeus in the photographic lineup. Indeed,
these factors undermine Demarcus’s contention that the victim’s identification was
based on the videotape rather than his own independent recollection.

For these reasons, Demarcus is not entitledlief on the basis of the identification
issue.

Young, 2011 WL 4634199 at *10-11.

The Court concludes that the state court’s determination that the identification procedure was
not impermissibly suggestive was not contrargrtan unreasonable application of Supreme Court
precedent. Moreover, even assuming tha ithentification procedure was impermissibly
suggestive, Petitioner has failed to show the ideatibon was not reliable. The victim testified that
he had the opportunity to see both perpetratorslglede testified that he looked Petitioner in the
eye both before and after he left the liquor stoiéhe victim was also able to describe the
perpetrators’ clothing and physidalild. Given these circumstances, the Court concludes Petitioner
fails to show that the identification was unreliable.

E. Jury Deliberations

Petitioner argues that the trial judge’s respdnsenote from the jury improperly invaded
the province of the jury. During deliberatiotise jury submitted a note asking “is there anything
we can do regarding someone not able to fotltsMaw and basing their decision on their belief?”

Tr. 11/11/09, at 4. In response, the court rereadimstructions to the jury, Mich. Criminal Jury
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Instruction 3.1 (Duties of Judge and Jury), &itil (Deliberations and Verdict). Other than a
conclusory allegation, Petitioner fails to allege htw rereading of these two basic instructions
invaded the province of the jury and the Court discerns none. Habeas relief is denied.

F. Joint Trial

Next, Petitioner argues that he was denied his tmafair trial because he was jointly tried
with his brother, co-defendant Idris Young.

A petitioner bears a heavy burden to show that he was denied a fair trial by the failure to
sever his trial from a co-defendant’s when both allegedly participated in the same ofemse.
United Statesv. Horton, 847 F.2d 313, 317 (6th Cir. 1988). “Courts should grant a severance ‘only
if there is a serious risk that a joint trial would compromise a specific trial right of one of the
defendants, or prevent the jury from makiageliable judgment abowguilt or innocence.”
Sanfordv. Parker, 266 F.3d 458-59 (6th Cir. 2001) (quotizgfiro v. United States, 506 U.S. 534,
539 (1993)). Joint trials “play a vitalleoin the criminal justice systemRichardsonv. Marsh, 481
U.S. 200, 209 (1987). The decisinmmether to grant a motion for severance is within the trial
judge’s discretion, and an “alleged abuse of [td&¢retion, without more, is not a constitutional
violation.” 1d. “[U]nder Michigan law, severance isq@red only when a defendant shows that it
is necessary to avoid prejudice to his substantial rigi@fark v. McLemore, 291 F. Supp. 2d 535,
545 (E.D. Mich. 2003) (citing Mich. Ct. R. 6.121(C)T]here is no absolute right to a separate
trial, and joint trials are strongly favored ‘in the interest of justice, judicial economy and
administration.” 1d. (quoting People v. Etheridge, 196 Mich. App. 43, 492 N.W.2d 490, 495
(1992)).

Petitioner argues that being tried jointly with his brother somehow compelled him not to
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testify in his own defense. The Michigan CafrAppeals denied thidaim finding that “without
an affidavit or other offer of proof of how Demascwould have testified, there is no factual basis
for his claim that he was preajiced by the joint trials.'Young, 2011 WL 4634199 at *8. The Court
agrees that Petitioner fails to explain why beimngptjointly with his brother convinced him not to
testify. Many factors can influence whether a defahdhooses to testify at trial. Petitioner may
have chosen not to testify because of his brotlpegsence at trial, but, the fact of the joint trials
did not prevent him from testifying. Habeas relief is denied.

G. Scoring of Offense Variables

Finally, Petitioner argues that the trial court improperly scored offense variables 9, 13, and
14. *[F]ederal habeas corpus relief does not lie for errors of state |&stétle v. McGuire, 502
U.S. 62, 67 (quotingewisv. Jeffers, 497 U.S. 764, 780 (1990)). Petitiolseargument that the state
court erred in scoring his sentencing guidelindmised solely on the state court’s interpretation of
state law. It does not implicate any federal riglBsadshaw v. Richey, 546 U.S. 74, 76 (2005)
(“[A] state court’s interpretation of state lamcluding one announced on direct appeal of the
challenged conviction, binds a federal court sitting on habeas revidullgney v. Wilbur, 421
U.S. 684, 691 (1975) (“[S]tate courts are the ultimapmositors of state law.”):[A] claim that the
trial court mis-scored offense variables in determining the state sentencing guidelines is not
cognizable on habeas corpus reviewee Adamsv. Burt, 471 F. Supp. 2d 835, 844 (E.D. Mich.
2007);see also Coleman v. Curtin, 425 F. App’x 483, 484-85 (6th Cir. 2011). Therefore, habeas

corpus relief is not available for this claim.

1. Certificate of Appealability
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Federal Rule of Appellate Procedure 22 prositteat an appeal may not proceed unless a
certificate of appealability (COA) is issued un@8iU.S.C. § 2253. Rule 11 of the Rules Governing
Section 2254 Proceedings now requires that the Court “must issue or deny a certificate of
appealability when it enters a final order adverse to the applicant.”

A COA may be issued “only the applicant has made a substantial showing of the denial
of a constitutional right.” 28 U.S.C. §2253(c)(A.petitioner must show “that reasonable jurists
could debate whether (or, for that matter, aghet) the petition should have been resolved in a
different manner or that the issues presente® &wdequate to deserve encouragement to proceed
further.” Sack v. McDaniel, 529 U.S. 473, 484 (2000) (citation omitted).

The Court finds that jurists of reason woualat debate the conclusion that the petition fails
to state a claim upon which habeas corpus relief should be granted, and denies a certificate of
appealability.

V. Conclusion
For the foregoing reasons,

IT IS ORDERED that the petition for a writ of habeas corpus is denied.

IT IS FURTHER ORDERED that a certificate of appealability is denied.

S/ Bernard A. Friedman
BERNARD A. FRIEDMAN
SENIOR UNITED STATES DISTRICT JUDGE
Dated: October 9, 2015
Detroit, Michigan
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