King v. Sanders

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

KEVIN KING,
Plaintiff, Civil Action No.
13-CV-12816
VS.
HonorabldPatrick J. Duggan
TERRY SANDERS,
Defendant.

/

OPINION AND ORDER ADOPTING THE MAGISTRATE JUDGE'’S
REPORT AND RECOMMENDATION INSOFAR AS IT IS CONSISTENT
WITH THIS OPINION AND ORDE R, OVERRULING DEFENDANT'S
OBJECTIONS TO THE REPORT AND RECOMMENDATION, and
DENYING DEFENDANT'S SECOND MOTION FOR SUMMARY
JUDGMENT

This is a First Amendment retaliatiamase. On June 27, 2013, Plaintiff
Kevin King, a Michigan prisoner proceedi pro se, filed this civil rights action
against Defendant Terry Sanders, a caiwas officer, pursuant to 42 U.S.C. §
1983. Plaintiff claims that his radio was confiscated by Defendagtaliation for
helping another prisoner fike grievance against Defendant.

The elements of a First Amendmeaetaliation claim are as follows:

(1) the plaintiff engaged in protectednduct; (2) amdverse action was

taken against the plaintiff thavould deter a peom of ordinary

firmness from continuing to engagethat conduct; and (3) there is a

causal connection between elements ame& two — that is, the adverse
action was motivated at least part by the plaintiff's protected
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conduct.

Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir. 199@n banc). On September
24, 2013, Defendarftled a motion for summary judgemt, arguing that Plaintiff
failed to establish all three elements o retaliation claim. Relevant for the
present purposes, Defendant argued thain#fif failed to establish the second
element of his claim, requiring Plaintifd show that an adverse action was taken
against him that would deter a personooflinary firmness from continuing to
engage in protected conduct, becauserdiso was returned to him after being
confiscated for only twenty-three days.

In his Report and Recommendation (RB8dRted March 32014, Magistrate
Judge Charles E. Binder eefed Defendant’s argumencluding that “the acts
allegedly taken by Oendant in this case weneot ‘merely de minimis’ and
therefore . . . Defendant is not entitiedsummary judgment on the grounds that
Plaintiff failed to show that an adveraetion was taken against him.” 3/3/14 R&R
at 6 (ECF No. 8 Page ID 97) (quotiBgl v. Johnson, 308 F.3d 594, 606-07 (6th Cir.
2002) (to constitute adversetian, retaliatory conduct muste more than “merely
de minimis acts of harassment”)). tably, Defendant did not object to the
Magistrate Judge’s conclusion. Accargly, the Court adopted the conclusion —

along with the remainder of the R&R rdadenied Defendant’s summary judgment



motion by order dated March 31, 2014.

On April 24, 2014, the case was ssigned from Magistrate Judge Binder to
Magistrate Judge Patricla Morris. On January 15, 2015, following the close of
discovery and with the permission of Msigate Judge MorridDefendant filed a
second motion for summary judgment.

In his second summary judgment mati®efendant once again argues that
no adverse action was taken against Plaintifigint of the fact that Plaintiff's radio
was returned to him only twenty-threeydaafter it was confiscated. However,
Defendant already made this argumenhis first motion for summary judgment,
and Magistrate Judge Binder rejected Defendant could have, but did not, object
to the Magistrate Judge’s conclusioBy failing to object, Defendant waived the
argumentsee Thomasv. Arn, 474 U.S. 140, 142, 106 S. Ct. 466, 468 (1985) (“[T]he
failure to file objections to the magistrataeport waives the right to appeal the
district court’s judgment.”)Smith v. Detroit Federation of Teachers, 829 F.2d 1370,
1373-74 (6th Cir. 1987) (failurt® file objection to R&R “waived subsequent review
of the matter”), and the Magistrate Judg=aclusion is now the law of the case; the

Court will not revisit it*

! In his motion seeking leave to filssacond summary judgmemotion, Defendant
implies that discovery in this case, whiglst recently concluded, revealed that
Plaintiff was without his radio for onlywenty-three days, and argues that he
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Defendant also argues that Pldinis barred from receiving damages for
mental and emotional injuries, as it is napparent after discoxethat Defendant’s
allegedly unconstitutional acins did not cause physical injury to Plaintiff.
Defendant relies on 42 U.S.@ 1997e(e) in support diis argument. That
provision provides, in pertinent part:

No Federal civil action mabe brought by a prisoneonfined in a jail,

prison, or other correctional facilitfor mental or emotional injury

suffered while in custody withoutgior showing of physical injury.

42 U.S.C. § 1997¢e(e). Howevéine Court need not rulen the applicability of §
1997e(e) because Plaintiff testified in higpdsition that he is not seeking damages
for mental or emotional injury.See PI. Dep. at 39 (ECF 45-2 Page ID 475) (“This is

a First Amendment claim. | don’'t seayaphysical injury, metal damages, or

emotional damages.”). Thus, Plaintiffshalready conceded that any damages to

“deserves an opportunity to make” the argumithat “being deprived of a radio for
23 days is so trivial that it is considerdd minimis,” Def. Ma. for Leave at 2-3
(ECF No. 42 Page ID 410-11), as if the féett Plaintiff's radio was returned to him
after twenty-three days is a new fadttivas unknown to Defendiaduring the first
summary judgment proceedings, and ath& argument had not previously been
addressed and rejected by a judiofficer. In fact, Plaintiff pledn his complaint
that his radio was returned to him after twenty-three dag<;ompl. § 10 (ECF No.

1 Page ID 3), and the Magrate Judge concluded hatut objection from Defendant
that the twenty-three-day deprivation oéthadio was not, as a matter of law, de
minimis harassment. Theogk, Defendant does not “dase[]” another shot at
that argument now — an argument thatdréeited by failing toobject to Magistrate
Judge Binder’s conclusion that “the aatkegedly taken by Defaelant in this case
were not ‘merely de minimis.”” 3/3A R&R at 6 (ECF No. 8 Page ID 97).

4



which he may be entitled are limitén the manner ged by Defendant.
For the reasons stated, Defendantjedions to the Magistrate Judge’s R&R
areOVERRULED, the R&R iSADOPTED insofar as consistent with this Opinion

and Order, and Defendant’s sed motion for summary judgmentENIED.

SO ORDERED.
Dated: April 6, 2015 s/IPATRICKJ.DUGGAN
UNITED STATESDISTRICT JUDGE
Copies to:
Kevin King

John L. Thurber, Esq.
Kevin R. Himebaugh, Esq.
Magistrate Judge Morris



