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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DANIEL JOHN OETZMAN,

Plaintiff, Civil Action No.
13-CVv-12831
VS.
Honorable Patrick J. Duggan
COMMISSIONER OF
SOCIAL SECURITY,

Defendant.
/

OPINION AND ORDER (1) ADOPTING THE MAGISTRATE JUDGE 'S REPORT AND
RECOMMENDATION, (2) OVERRULING PLAINTIFF'S OBJECTIONS, (3)
GRANTING DEFENDANT 'S MOTION FOR SUMMARY JUDGMENT, and (4)
DENYING PLAINTIFE 'S MOTION FOR SUMMARY JUDGMENT

This is a social secty case. Plaintiff Danielahn Oetzman appeals from the final
determination of the Commissioner 8bcial Security that he ®t disabled and, therefore, not
entitled to disability insurance benefits asdpplemental security income. The matter was
referred to Magistrate Judge David R. Grand &t pretrial proceedings. The parties filed
cross-motions for summary judgment. @fay 31, 2014, Magistrate Judge Grand issued a
Report and Recommendation (“R&R”), recommemnggdthat Defendant’'s motion be granted and
that Plaintiff's motion be denied. Plaintiff héked objections to the RR. The Court reviews
de novahose portions of the RR&to which a specific gbction has been madeSee28 U.S.C. §
636(b)(1); Fed. R. Civ. P. 72(b).

The background and procedural history oistlcase, along withithe general legal
framework applicable in social society apfge have been adequately summarized by the

Magistrate Judge and need not be repeated hel&ntiff advances thregbjections to the R&R.
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The Court addresses each, in turn.

OBJECTION ONE

In his first objection, Plainti argues that the Administrative Law Judge (ALJ) gave
insufficient reasons for discoung) a medical report dated November 3, 2011, which is co-signed
by Dr. Greg Naylor, Plaintiff's internist, and Nurse Practitioner Warden, who works in Dr.
Naylor’s practice. The report, titled “Medic8burce Statement Conoarg Claimant’'s Ability
to Engage in Work Related Activities,” wasnepleted by Nurse Warden but signed by both her
and Dr. Naylor. The substance of the report was summarized by the Magistrate Judge in his

R&R:

Nurse Warden indicated that Oetzman geffiefrom degenerativdisc disease at
L5-L6 and L6-S1, a diffuse disc bulge at Lb;land sciatica to his left foot. She
rated Oetzman’s prognosis as “poor,” the only “clinical findings and objective
signs” listed were statupost-laminectomy in 1985. Nurse Warden further
indicated that Oetzman’s symptoms wese severe that he was “constantly
(100%)” impaired in terms of remang on task in a competitive work
environment, and he had a “marked limaati(75%)” in his ability to deal with
work stress. She said that he could watk at all without rest or severe pain;
needed a walker; could not sit or standday amount of timeneeded to sit in a
way that kept weight off his spine; andutd sit and stand/walk for less than two
hours in an eight-hour workday. Nurse Men further indicated that Oetzman
could lift ten pounds occasionalbut was likely to be absent from work more than
three times a month. She further opined that Oetzman was “currently unable to
work.”

R&R at 13 (Dkt. 16, Page ID 517) (record citations omitted).
The ALJ assigned “little weight” tthis report, reasoning as follows:

Ms. Warden, a nurse practitioner, providee éimalysis and Dr. Néor only signed

it.  Dr. Naylor last examined thelaimant in November 2010. A nurse
practitioner is not an acceptable nuwadi source. Only “acceptable medical
sources” can give medical opinions. Eande from other sources can be used to
show the severity of the claimant’s inmpaents and how it affects the claimant’s
ability to function. As noted above theament that the claiant is unable to
work is an issue reserved to the Commissioner.



Even so, Dr. Naylor and Ms. Wardem#n treatment notes and physical findings
fail to reveal the type of significant clinical and laboratory abnormalities one would
expect if the claimant were in fact lawited as reported. The form indicates the
claimant is unable to sdr stand for any amount of time yet their own physical
findings indicate only poster tenderness with full range of motion in the lumbar
spine. They apparently relied quiteavily on the subjective report of symptoms
and limitations provided by éclaimant, and seemed to uncritically accept as true
most, if not all, of what th claimant reported. Yet, agplained elsewhere in this
decision, there exist good reasons for questioning the reliability of the claimant’s
subjective complaints.

The possibility always exists that @dting source may express an opinion in an
effort to assist a patient with whom hestie sympathizes for one reason or another.
Another reality, which should bmentioned, is that paties can be quite insistent
and demanding in seeking supportive nateseports from their physicians, who
might provide such a note in order tdisfy their patients’ requests and avoid
unnecessary doctor/patient tension. Whils difficult to confrm the presence of
such motives, they are more likely situations where the opinion in question
departs substantially from the rest of thedexce of record, as in the current case,
and when patients are insistent they neagery and narcotic pain medication, as
in the current case.

This opinion is without suppbfrom the other evidence odcord, particularly from

specialists such as the examininghopedic surgeon, physiatrist, and physical

medicine and rehabilitatiospecialist. The claimant's recommended treatment

has not been consistent with what oneuld expect if the @dimant were truly

disabled. Dr. Naylor was unwilling to gscribe narcotics showing that he could

not have believed the claimant’s pain was as significant as reported in the form.

Accordingly, the opinion of Dr. Nayland Ms. Warden is given little weight.
ALJ Decision 10-11 (Dkt. 10-2, Page UB-49) (record citations omitted).

In his R&R, Magistrate Judge Grand thoroygatdressed Plaintif’ argument that the
ALJ gave insufficient reasons for discounting N@vember 3 report, ultimately concluding that
the ALJ’s decision to accord the report “littheight” is supported bgubstantial evidence See
R&R at 14-17 (Page ID 518-521). s first objection, Plaintifargues first that the ALJ should
not have discounted the report bédsa the fact that it was notmmpleted by Dr. Naylor. Plaintiff
argues that Dr. Naylor’s signature on the reportiatdis his agreement with its contents regardless

of who completed the report andaththerefore, the report sholde given controlling weight in
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accordance with the treating source rule.

The Court agrees with Plaifitthat Dr. Naylor's signatte on the report indicates his
agreement with it even if he did not personalymplete the various questions on the report.
However, the Court disagrees with Plaintiff ttta¢ ALJ discounted the report based on the fact
that it was not authored by DNaylor. As the Magistrateudge noted in his R&R, the ALJ
merely expressed concerns regarding how involedNaylor was in preparing the report, noting
that, at the time the report was created, it had lbegsar since Dr. Naylor examined Plaintiff.
The Court finds nothing impermissible about thiservation, the accuracy of which Plaintiff does
not dispute, given that the ALJ proceeded to give independently sufficient reasons why she
ultimately accorded the report “little weight.” &ther words, the ALJ’s decision to discount the
report did not rest on Dr. Naylor's purported lakinvolvement in authoring it. Notably, the
ALJ used the transition “[e]ven so” to bridge heak-of-authorship discussion with her discussion
of the independently sufficient reasons why iagort could not be assigned controlling weight.
Use of the term “even so” stroryghdicates that the ALJ’s deaisi to discount t report was not
dependent on Dr. Naylor’s purportextk of involvement in creating it.

Plaintiff also takes issue with the two indadently sufficient reasons given by the ALJ in
support of her decision to discount the Novembep8nte The first reason given is that the report
is inconsistent with the treatmienotes and physical findings Bfr. Naylor and Nurse Warden.
The second reason given is that the Novembegp®rt is inconsistent with the other record
medical evidence. In his first objection, Plaintiféputes both conclusisnrehashing the record
medical evidence and arguing that the Novembeepdrt is not inconsistent with the medical
evidence of record.

However, the Court has thoroughly reviewed thedical evidence and agrees with the
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Magistrate Judge that substahgaidence supports the ALJ’s detenation that the conclusions
made in the November 3 report are not supporteithédyecord medical evidence. Of particular
significance, as discussed by the Magistrate Judge in his R&R and unmentioned by Plaintiff in his
objection, is the disconnebetween the conclusions madethe November 3 report, on the one
hand, and the resultd a physical examination of Plaifitperformed by Nurse Warden on the
same day, on the other hand. Given the savatare of the impairnmgs noted throughout the
November 3 report — including a determination ®laintiff’'s prognosis wa$oor,” that he could
walk zero city blocks and could not continuousliyor stand for any amount of time, and that
Plaintiff was “currently unable to work” — ongould expect contemporaneous treatment notes,
test results, or medical fimys indicating a severe, disalgi impairment. Instead, as the
Magistrate Judge discussed in his R&R, NUMarden’s examination dPlaintiff conducted on
November 3 was largely unremarkable, except‘thadterior tenderness” in the spine and “back
pain” were noted. As the Magistrate Judgemheiteed, and this Court agrees, the ALJ reasonably
concluded that the treatment notesl physical findings of Dr. Nayt and Nurse Warden “fail to
reveal the type of significant clinical andbtaatory abnormalities one would expect if the
claimant were in fact as limited aported.” ALJ Decision at 10 (Page ID 48).

The Court also agrees with the Magistratelge that substantial evidence supports the
ALJ’'s conclusion that the Noverab 3 report is inconsistent with the other medical evidence
contained in the recordSeeR&R at 15-17 (Page ID 519-521)While Plaintiff recites his
relevant medical history in higbjection, he fails to explain hoar why any particular medical
finding or treatment note undermingigher the ALJ’s determinatidhat the November 3 report is
inconsistent with the naical evidence aswahole or the Magistrate Judgaletermination that the
ALJ’'s conclusion is supported by substantelidence. Moreover, the medical evidence
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discussed by Plaintiff in his objection was acknowledged by the ALJ in her decision. d&lpon
novoreview of the medical evidende this case, the Court condes that the evidence supports
the ALJ’s decision to assign “litteight” to the November 3 report.

The Court rejects Plaintiff’'s argument thaé tALJ’s analysis was faulty because she did
not discuss all of the factoosd the treating-source rule. Under the treating-source rule,

[i]f the Commissioner does not give aating-source opinionontrolling weight,

then the opinion is weighed based on thegth, frequency, nature, and extent of

the treatment relationship, as well as tleating source’s area of specialty and the

degree to which the opinion is consistemth the recordas a whole and is

supported by relevant evidence.
Gayheart v. Comm’r of Soc. Se€10 F.3d 365, 376 (6th Cir. 2013) (citations omitted). While
the ALJ did not explicitly discuss all of these farst in the section of her decision in which she
concluded that the November ot of Dr. Naylor and Nurse Waen should be accorded “little
weight,” a factor-by-factor analysis is not required as long as the ALJ gives “good reasons” for the
weight assigned to a treating-source’s opinidfrancis v. Comm’r Soc. Seell4 F. App’x 802,
805 (6th Cir. 2011). In discounting the NovemBeeport of Dr. Naylor and Nurse Warden, the
ALJ focused on the degree to which their opiniors wansistent with the record as a whole and
supported by relevant evidencéweo appropriate factors — whiecknowledging the other factors
elsewhere in her opinionSeeALJ Decision at 7, 9 (Page IB5, 47) (noting that Plaintiff
“established care with Dr. GrelNaylor, an internist, on Beuary 2, 2010” and “continued
medication management with Dr. Greg Naydmd Cynthia Warden, NRevery month or every
two months for ongoing treatmentlzdick pain that radiated to the left calf”). The ALJ complied
with the treating-source rule.

For these reasons, the Court concludes shdustantial evidencsupports the ALJ’s

decision to accord “little weightto the November 3 report @r. Naylor and Nurse Warden.
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Accordingly, the Court overrusePlaintiff’s first objection.

OBJECTION TWO

In his second objection, Plaifftargues that the ALJ erred in discounting his credibility.
Plaintiff begins by stating that the ALJ “mésrd or mis-remembered [Plaintiff's] testimony,”
Objection at 5 (Page ID 535), but fails to depethe argument. That is, Plaintiff does not
describe how he believes the ALJ’s interpretatbany portion of his testimony differs from his
actual testimony.

Plaintiff's main argument is that the ALJ erred in failing to consider two items of evidence
that Plaintiff believes bear favorgion his credibility — the affidavof Plaintiff's sister, Suzanne
Yarbrough, and evidence relating Rhaintiff's “good and long workecord.” The Magistrate
Judge addressed these arguments in his R&R. régtrd to the affidavit of Plaintiff's sister, the
Magistrate Judge wrote:

Oetzman also argues that the ALJ etogdgnoring the affidavit submitted by his

sister, Suzanne Yarbrough, concerningflitional abilities. (Doc. #13 at 26-27

(citing Tr. 224-25)). Although Oetzman assdttat his sister'affidavit supports

his “often seen pain and physical limitation&d.(at 27), it does not necessarily

demonstrate that he was more limited than found by the ALJ. Moreover, an ALJ

need not mention every piece of evidentéhe record in rendering his decision.

See Korneckyv. Comm’r of Soc. Secl67 F. App’x 496, 508 (6th Cir. 2006)]

(“[a]n ALJ can consider all the evidencéthout directly addressing in his written

decision every piece of evidence submitted by a party”).

R&R at 21 (Page ID 525). In addition to the Magite Judge’s discussion of the issue, the Court
notes that the ALJ did, in fact, discuss the castehMs. Yarbrough'’s affidavit. The ALJ wrote

in her decision: “The claimant’'ssder reported he no longer drivesgmifs. He uses a walker at
times. The claimant stays in bed a lot due to pain. He has someone clean his house.” ALJ
Decision at 11 (Page ID 49). d@$e are the observations contdiime Ms. Yarbrough'’s affidavit

and they are acknowledged in the ALJ’s decistmmtrary to Plaintiff'position otherwise. The
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ALJ went on to give reasons for discounting theord testimony about Plaintiff's daily activities:

Although the claimant has described daily activities that are fairly limited, two
factors weigh against considering these atiega to be strong édence in favor of
finding the claimant disabled. Firstlemedly limited daily activities cannot be
objectively verified with anyeasonable degree of certainty. Secondly, even if the
claimant’s daily activities are truly as limited as alleged, it is difficult to attribute
that degree of limitation to the claim&nmedical condition, as opposed to other
reasons, in view of the relativelyeak medical evidence and other factors
discussion in his decision. Overall, #tlaimant’s reported limited daily activities
are considered to be outweighed by tHeeofactors discussed in this decision.

Id. In light of the adequate coverage that A& gave to Ms. Yarbroughk’affidavit, the Court
rejects Plaintiff's argument that the ALJ “did resten acknowledge” it. Objection at 6 (Dkt. 17,
Page ID 536).

With regard to evidence of Plaintiff's “gooah@ long work record,” Rlintiff states in his
objection that the ALJ “fail[ed] taonsider how claimant’s good@long work record supports his
credibility.” 1d. The Magistrate Judge noted in his R&hat the ALJ did, in fact, consider
Plaintiff's work record. R&R afl (Page ID 525). The Courtrags with the Magistrate Judge
and concludes that the ALJ sufficiently considdpéaintiff’'s work history and gave good reasons
supporting her credibility determination. Regagd Plaintiff's work history and credibility
determination, the ALJ wate in her decision:

[Plaintiff] has a college degree in toahd die making. The claimant stopped
working in the tool and die business digethe bad busirss practices of his
employer. In October 2004, he got imEal estate and began managing rental
properties. He enjoys doing this but got to the point he could not do it anymore.
He reported having two empty apartmentd &e let a friend move in even though

she has no money. He has recently had it santers that codlnot pay and left

the apartment a mess. The claimant noted it was his job to repair this. He said
just showing up at the apartments is painful. It takes him four days to get an
apartment together. He tries to help aslmas he can. He testified that until this
past week, he has not spent any time working on the apartments in the last four
months. He will go collect rent from people if he can. The claimant currently has
five apartments. He used to have fiftide gradually got rid of them as he got
worse physically.



* % % %

The claimant has provided conflicj information regarding his work and
activities of daily livng. He reportedly spends over twenty-three and a half hours
a day in bed but he still manages five apants. At the hearing he would not give

a straight answer as to tamount of time he spends wéekn his landlord duties.

He acknowledged it was his job repair apartments. Hwres people and tries to
help as much as he can. He collectd snd evicts people if needed. Although
inconsistent information provided by tlobaimant may not be the result of a
conscious intent to mislead, nevertlsslethe inconsistencies suggest that the
information provided by the claimant geally may not be entirely reliable.

ALJ Decision at 5, 12 (Page ID 43, 50Y.he Court has reviewed the hearing testimony and
concludes that the ALJ recitation of the ende and resulting credibility determination are
adequately supported by the record.

For these reasons, the Court ovezsuPlaintiff's second objection.

OBJECTION THREE

In his third objection, Riintiff argues that the ALJ erred not considering the effects of
Plaintiff’'s obesity on his impairments. Howeviitre Magistrate Judge addressed this argument in
his R&R and Plaintiff doesot explain in his objection why Heelieves the Magistrate Judge’s
analysis is erroneous. In shdhe Magistrate Judge concluded that the didinot err in failing
to discuss Plaintiff's purported obesity becatdaintiff submitted no evidence that he was
diagnosed with obesity and did not put his purpootegsity at issue in the proceedings below. In
his objection, Plaintiff fails to respond to the Mstgate Judge’s rationale for rejecting Plaintiff's
argument that the ALJ erred in not considering éfffects of Plaintiff’'s purported obesity. The
Court overrules Plairfis third objection.

For the reasons discussed above, Plaintitfctions to Magistte Judge Grand’'s R&R
are OVERRULED, the R&R isADOPTED as the findings and oclusions of the Court,
Plaintiff's motion for summary judgment I®ENIED, and Defendant’s motion for summary
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judgment iISGRANTED.

SO ORDERED.

Dated: July 21, 2014

Copies to:
Charles Robinson, Esq.
Russell Cohen, Esq.

Theresa Urbanic, A.U.S.A.

s/PATRICK J. DUGGAN

UNITED STATESDISTRICT JUDGE
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