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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PATRICK BARA,
SHERRY BARA,

Plaintiffs,

CasdNo. 13-cv-13063
Honorable Gershwin A. Drain

TRIMAC TRANSPORTATION EAST, INC,,

Defendant.
/

OPINION AND ORDER DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT [#18]

[. INTRODUCTION

This case was removed by Defendant, Triman3portation East, Inc. (“Trimac”), from
the Wayne County Circuit Court aluly 17, 2013 [#1]. PlaintiffiPatrick Bara, filed a premises
liability claim in his amended complaint §} on October 16, 2013, alleging that Defendant
breached the following Michigan common law dutiesdsusiness invitor: (1) the duty to warn
Plaintiff of any known dangers on Badant’s premises; (2) the duty ensure that Defendant’s
premises remain safe for business invitees;(@hthe duty to inspect Defendant’s premises and
make any necessary repairs or warn Plaintiftioy discovered hazards. Patrick Bara’s wife,
Plaintiff, Sherry Bara, joinethe amended complaint bringingckim for loss of love, support,
companionship and consortium as a direct aodiprate result of Defenad's alleged breach.

Presently before the court is Defendamiistion for Summary Judgment [#18] filed on
July 11, 2014. This matter is fully briefed aadhearing was held on October 1, 2014. For the

reasons that follow, the Court WIIENY Defendant’s Motion foSummary Judgment.
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II. FACTUAL BACKGROUND

On January 23, 2012 Plaintiff sustained injuries.@ssult of a slip and fall that occurred
on premises owned by Defendant. Defendant iseado corporation withits principle place of
business located in Houston, TexaThe Defendant providesnter washing and maintenance
services in the bulk trucking indmg. The alleged incident toghlace at Defendant’s facility
located on Beech Daly Road in Taylor, Michigan.

At the time of the incident, Plaintiff was working as a hazardous material tanker driver
for Distribution Technologies, In€:Distribution Technologies”).Distribution Technologies is
a bulk tank carrier that picks up and deliverpiid chemicals via tractdanker to and from
various industries. Distribution Technologiesitesl space in Defendant’s Taylor, Michigan
location in order to have the chemicals frdbmstribution Technologies’' tankers and hoses
cleaned between each delivery and pick-up. paraof the agreement between Defendant and
Distribution Technologies, Defielant was responsible for wash the tankers and hoses of
Distribution Technologies.

Defendant washed the tankers and hoses faridant’s tank washroanthe front or east
side of Defendant’s Taylor, Michigan fatylj including the tank washroom, faces eastward,
looking onto Beech Daly Road. On the front ostesade of the building are two bay doors where
Defendant’'s employees pull tankenso the tank washroom. Aldocated on theast or front
side of the building is a smaller “dock door,” whits used by trucks for unloading or loading.
The dock door’s entrance is located approximgafefeet off the ground. A “man door” for
pedestrians is located on the theast corner of théuilding. On the back or west side of
Defendant’'s washroom are two bay doors wheeetéimkers can exit after being cleaned. A

“man door” is also present on the back or west side of the washroom.



In order to timely make hisequired delivery on behalf d@istribution Technologies for
the day, Plaintiff asserts that he arrived at Ddént’'s Taylor, Michigan facility at 7:00 a.m. on
the morning of Monday January 23, 2012. On that morning, the front and back bay doors to
Defendant’s tank washroom were kept locked until Defendant began operations at 8:00 a.m.
Plaintiff asserts that the “man door” on the nedst side of the building was also locked.
Further, Plaintiff asserts that the smaller dddor on the front of théuilding was also kept
locked, and impossible for a pedestriamse because it is so high off the ground.

In order to perform his job as a hazardtark car driver, Plaintiff needed clean twenty-
foot long hoses with metal fittings in order @mpty the chemicals from his tanker during his
deliveries. Generally, employees of Defendalaced these hoses on the tractor or the trailer-
tanker after they were cleaned, or left the hoséisartank washroom. Plaintiff asserts that there
were no clean hoses on the back of his tractotanker when he arrived on the morning of
January 23, 2012. Further, because it was a@@, and no employees of Defendant were
present, Plaintiff claims he was forced to emdefendant’'s tank washroom himself in order to
get the clean hoses to complete his deliveries.

Plaintiff asserts he entered the tank washr through the pedestrian “man door” at the
back of the building as he normally would. Upemtry, Plaintiff states &t he encountered an
unusually flooded washroom floor, with the wateaching the top of his ankles. The water was
deep enough that plaintiff could not see potértazards. Plaintiff asserts he shouted for
assistance, but no one respondeifter seeing the clean hosks needed haimg on a rack
across the tank wash room, andimg that the water was potentially dangerous, Plaintiff decided
to walk carefully to the other side of the roonrétrieve the hoses. Plaintiff ultimately made it

across the room, obtained two cldarses, and attempted to return across the room to exit.



Plaintiff had to return across the room bessathe door from which he entered was the
only unlocked door at that time in the morninghile carrying the hoses, &htiff noted that the
hoses were quite heavy. Whilguming across the room withéheavy hoses, Plaintiff asserts
that he saw a chemical area og floor adjacent to thflooded area. Due the weight of the
hoses, Plaintiff began draggirige hoses through the floodémhk washroom. While walking
towards the only unlocked door with the hosestaw, Plaintiff asserts he slipped on the
chemicals after one of the tvwwenty-foot long hoses he was carrying was caught on something
under the water. According to Plaintiff, thigp and fall occurred between 7:15 and 7:30 a.m.

Following the fall, at approximately 8:3@.m., Plaintiff informed his immediate
supervisor, Mr. Mark Daugherty, of the events wilEugherty arrived awork. After learning
of Plaintiff's fall, Mr. Daughery immediately went in to the & washroom and noted that the
whole room was flooded by what he described &sot of water. After being notified of the
events, Distribution Technologies’ branch managéraylor, Mr. Timothy Kuschel, came to the
scene. Upon arrival, and without entering tiek wash room, Mr. Kuschel noted from outside
that the tank wash room was so flooded tlvater was coming out of the bay doors on the
outside of the building.

Mr. Kuschel conducted an inskgation on behalf of Btribution Technologies and
learned from a supervisor of f2adant that a “hose-cleaning”achine had been left on in the
tank washroom over the weekendr. Kuschel noted these statentsim his accident report, but
did not note the name of thepervisor of Defendant. No plugfraphs were taken of the flooded
tank washroom floor on the day of the accident. Plaintiff asserts that his injuries were severe
enough to necessitate severabwudder operations, and that the injuries have permanently

disabled him from his employmewith Distribution Technologies.



. LAW & ANALYSIS

A. Standard of Review

Defendant removed this case to this Comrtluly 17, 2013 pursuant to 28 U.S.C. § 1441.
This Court has jurisdiction ovéhne matter pursuant 88 U.S.C. § 1332. Thuaccording to the
Erie doctrine, Michigan law will govern the substantive issues raised herein while federal law
will govern the procedural matterSee Erie R.R. v. Tompkir304 U.S. 64, 78, 58 S. Ct. 817,
822, 82 L. Ed. 1188 (1938) (“Except in matters goed by the Federal Constitution or by Acts
of Congress, the law to be applied in any case is the law of the St&asperini v. Ctr. for
Humanities, Inc.518 U.S. 415, 417, 116 S. Ct. 2211, 135 L.Ed.2d 659 (1996) (“[F]ederal courts
sitting in diversity apply state substeet law and federal procedural law.¥laxon Co. v.
Stentor Elec. Mfg. Cp313 U.S. 487, 496, 61 S. Ct. 1020, 1083 L. Ed. 1477 (1941) (holding
that federal courts sitting in diversity are tqobpthe choice-of-law rules of the state in which
the court sits in order to resolve conflicts between state Ia@s)also Performance Contracting
Inc. v. DynaSteel Corp750 F.3d 608, 611 (6th Cir. 2014).

Federal Rule of Civil Procedure 56(a) gowers the court to neler summary judgment
“if the pleadings, depositions, answers to interrogescand admissions on file, together with the
affidavits, if any, show that theris no genuine issue tsany material facand that the moving
party is entitled to judgment as a matter of lavége Redding v. St. Ewai241 F.3d 530, 532
(6th Cir. 2001). The Supreme Court has affirntleel Court's use of summary judgment as an
integral part of the fair and e¢fient administration of justiceThe procedure is not a disfavored
procedural shortcut. Celotex Corp. v. Catrettd77 U.S. 317, 327 (1986%kee also Cox V.

Kentucky Dept. of Transp3 F.3d 146, 149 (6th Cir. 1995).



The standard for determining whether summary judgment is appropriate is “ ‘whether the
evidence presents a sufficient disagreement to require submission to a jury or whether it is so
one-sided that one party mymsevail as a matter of law.” Amway Distributors Benefits Ass’n v.
Northfield Ins. Co.323 F.3d 386, 390 (6tGir. 2003) (quotingAnderson v. Liberty Lobby, Inc.

477 U.S. 242, 251-52 (1986)). Thadmnce, and all reasonable infleces, must be construed in
the light most favorabléo the non-moving party.Matsushita Elec. IndusCo., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 587 (198@Redding 241 F.3d at 532 (6th Ci2001). “[T]he mere
existence ofsomealleged factual dispute between thetipa will not degéat an otherwise
properly supported motion for sumary judgment; the requirement is that there bgemuine
issue ofmaterialfact.” Anderson v. Liberty Lobby, Ina177 U.S. 242, 247-48 (1986) (emphasis
in original); see also National Satellite Sports, Inc. v. Eliadis,,|8863 F.3d 900, 907 (6th Cir.
2001).

If the movant establishes byeausf the material specified iRule 56(c) that there is no
genuine issue of material fact and that it istled to judgment as a matter of law, the opposing
party must come forward with “specific facts shiogvthat there is a genuine issue for trial.”
First Nat'l Bank v. Cities Serv. Go391 U.S. 253, 270 (19683%ee also McLean v. 988011
Ontario, Ltd, 224 F.3d 797, 800 (6th Cir. 2000). Mere allegations or denials in the non-
movant’s pleadings will not me#tis burden, nor will a mereistilla of evidence supporting the
non-moving party.Anderson477 U.S. at 248, 252. Rather, thenust be evidence on which a
jury could reasonably find for the non-movamilcLean 224 F.3d at 800 (citingnderson477

U.S. at 252).



B. Legal Analysis

In Michigan, “[i]t is well-established tha prima facie case of negligence requires a
plaintiff to prove four elements: duty, dach of that duty, causation, and damagEgsltz v.
Union-Commerce Associate$/0 Mich. 460, 463, 683 N.W.2d 5&90 (2004). With regard to
premises liability, “Michigan has recognizeddd common-law categories for persons who enter
upon the land or premises of another:t(@spasser, (2) liceas, or (3) invitee.’Stitt v. Holland
Abundant Life Fellowship4d62 Mich. 591, 596, 614 M/.2d 88, 91 (2000)as amendedSept.

19, 2000) (citation omitted). The Supreme CourtMidthigan has been clear in stating that
“[e]ach of these categ@s corresponds to a different stambaf care that is owed to those
injured on the owner's premises. Thus, a landowmity to a visitor depels on that visitor's
status.”ld. (citation omitted).

The Michigan Supreme Court defines an inviteeaag€erson who enters upon the land of
another upon an invitation which carries withan implied represeation, assurance, or
understanding that reasonable daas been used to prepare the premises, and make [it] safe for
[the invitee's] reception.ld. at 596-97, 614 N.W. 2d a 92 (interrmplotations omitted) (citation
omitted). Here,le parties do not dispute tHakaintiff was an invitee at the time of his injury.
Thus, in this situation, the PHiff “is entitled to the highedevel of protection under premises
liability law.” 1d. at 597,614 N.W. 2d a 9Zcitation omitted).

With regard to the duty Defendant owed Ridi, Michigan has held that a premises
possessor generally “owes a dutyato invitee to exercise reasdue care to pract the invitee
from an unreasonable risk of harm sad by a dangerous condition on the laridigo v.
Ameritech Corp.464 Mich. 512, 516, 629 N.W.2d 384, 386 (200Bpecifically, pursuant to

Michigan law, the Defendant “has a duty ofe&anot only to warn the invitee of any known



dangers, but the additional oldigpn to also make the premises safe, which requires the
landowner to inspect the premises and, depending upon the circumstances, make any necessary
repairs or warn of any discovered hazardstitt, 462 Mich. at 597, NV.2d at 92 (citation
omitted).

1. Open and Obvious

Although Defendant owed Plaintiff a duty to exise reasonable care to protect Plaintiff
from an unreasonable risk of harm, “the generi@ imithat a premises possessor is not required
to protect an invitee froropen and obvious dangers[Jugao 464 Mich. at 517, 629 N.W.2d at
386. An open and obvious danger exists “wheredtrgers are known todhnvitee or are so
obvious that the invitee might reasonably be expected to discover theRififile v. McLouth
Steel Products Corp440 Mich. 85, 96, 485 N.W.2d 67685(1992) (citation omitted).

According to the Michigan Supreme Courte ttest for “[w]hether a danger is open and
obvious depends on whether it is reasonablexped that an averageerson with ordinary
intelligence would have discorad it upon casual inspectiontfoffner v. Lanctog492 Mich.

450, 461, 821 N.W.2d 88, 94-95 (2012) (citatiamitted). The standard “is awbjective
standard,calling for an examination of ‘the objective nature of the condition of the premises at
issue.’ "ld. (citing Lugao 464 Mich. at 523-24, 629 N.W.2d 38&mphasis in original).

Here, Plaintiff does “not dmite that the water flooding thank wash room floor was
open and obvious.” Dkt. No. 22 at 17. Accordingly, there is no genuine issue of material fact

that the conditions in the tank wasbm floor were open and obvious.



2. Special Aspects

However, according to the Michigan Supre@eurt, “if special aspects of a condition
make even an open and obvious risk unreasgradigerous, the premises possessor has a duty
to undertake reasonable precautions to protect invitees from that kiggd, 464 Mich. at 517,
629 N.W.2d at 386. Thus, even if a “conditioropen and obvious, a plaifitwho is injured by
the condition may avoid summary dispositmmly if there are special aspedts the condition.”
Hoffner,492 Mich. at 464, 821 N.W.2d at 97 (emphasis added).

The Michigan Supreme Court “has discussed instances in which the special aspects
of an open and obvious hazard could give rise to liability: when the dangereasonably
dangerousor when the danger isffectively unavoidablé.Hoffner, 492 Mich. at 463, 821
N.W.2d at 96 (emphasis in the original). Widgard to these two circumstances, the Court has
explained:

In either circumstancesuch dangers are those that “give rise to a uniquely high

likelihood of harm or severity of @ if the risk is not avoidedjugo, 464 Mich. at 519

n.2, 629 N.w.2d at 387 n.2,] anduthmust be differentiated from those risks posed by

ordinary conditions or typical open and obwsolbazards. Further, we have recognized

that neither a common condition nor an avoidable condition is uniquely dangédoas. |

520, 629 NW.2d at 387-88.] Thus, when a pléirdemonstrates thaa special aspect

exists or that there is a genuine issue ofemia fact regarding whether a special aspect

exists, tort recovery may be permitted if the defendant breaches his duty of reasonable
care.

Id. (emphasis in original).

To explain a situation where an open ahdious hazard is effectively unavoidable, the
court inLugo gave theexample of standing water coveringl@or in a situabn where a person
wishing to exit was required toavel through the water to tlomly available exit. 464 Mich. at
518, 629 N.W.2d 387. In such a situation the ceyplained that the circumstances made the

open and obvious hazard effectively unavoidalde.



For unreasonably dangerous situations, thetemted that there must be special aspects
that impose an unreasonably high risk of severe hakm-or this example, the court explained
a situation where there was an unguarded thatg-tleep pit in the rddle of a parking lotld.
Even though such a situation would be open @mdous, the Court noted that the “substantial
risk of death or severe injutg one who fell in the pit” wouldhake it unreasonably dangerous if
such a condition was not addressed by the pesmog/ner; “at least absent reasonable warnings
or other remedial measures being takdd.” Accordingly, the Court inLugo concluded by
finding that “only those special jgscts that give ris& a uniquely higHikelihood of harm or
severity of harm if the risk is not avoidedlvgerve to remove that condition from the open and
obvious danger doctrine.” 464 Mich.%it9, 629 N.W.2d 387-88 (citation omitted).

Here, Defendant argues that given the factthisf case, the standing water was neither
unreasonably dangerous nor effectively unavoidable for Plaimitt. No. 18 at 9-11. Plaintiff
argues that a genuine igsof material fact does exist & whether Defendant’s flooded floor
created a special aspect, thereby imposing aafutgre upon the Defendant. Dkt. No. 22 at 16.
According to Plaintiff, a special aspect d@gi “because when [Plaintiff] needed to exit the
building, the water obscured objects on the fltwt might catch the hoses [Plaintiff] was
required to drag through the watewards the only available exitid. (citing Lugo, 464 Mich. at
518, 629 N.W.2d at 387). PHiff contends that the unually deep standing water on
Defendant’s floor created amreasonably unsafe conditiotd. at 18.

Looking at the evidence ithe light most favorable tthe non-moving party, the Court
agrees with Plaintiff on this issue. Lugag the Michigan Supreme Cowpecifically noted that
standing water on the floor withnly one means of escape dezhan effectively unavoidable

situation. See Lugp 464 Mich. at 518, 629 N.W.2d at 387. Then,Hoffner, the court
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specifically indicated that theypothetical of standing water witine exit was a situation where
“an effectively unavoidable condition waset in the context of a conditidhat is inherently
dangerous and thus posasevere risk of harrh Hoffner, 492 Mich. at 465, 821 N.W.2d at 97.
Accordingly, here, when Plaifitivas forced to return with ¢hhoses to the only unlocked door,
he was placed in an effectively unavoidableaitan that imposed a severe risk of harm.

Defendant puts forth a compelling argument ti@special aspect exists because Plaintiff
chose to enter the washroom and get the h&sPDkt. No. 18 at 9-11. Indeed, hoffnerthe
Michigan Supreme Court founthat “situations in which a person hasclaoice whether to
confront a hazard cannot truly be uomlable, or even effectively soHoffner,492 Mich. at
469, 821 N.W.2d at 9%ee also idat 471-72, 821 N.W. 2d 88, 101 (noting that “it cannot be
said that compulsion to confront a hazard by thguirement of employmens any less
‘avoidable’ than the need to confront a hazerdrder to enjoy the privileges provided by a
contractual relationship,and explicitly rejectingPlaintiff's argument thatce that caused her
harm was effectively unavoidable and, thusnstituted a special aspect, because she had a
contractual right to enter Defendanfiacility as a paid member).

However, this case is distingiable from the situation idoffner. The court irHoffner
found that there was “no dispute that thedoastituted an open and obvious danger,” and found
that because the Plaintiff in that eadid not show that the hazardous fdead any special
aspects,” the Plaintiff was “precluded from reaing in tort as a matter of law.” 492 Mich. at
473-74, 821 N.W.2d at 102.

Here, although Plaintiff made a choice to walitoss the water, he has also stated that
the water was unusually deep and that the malscured his view of potential hazards that

posed a severe risk of harm. Here, the opamqukeunusually deep water Plaintiff encountered
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differs from the open anobvious slippery ice iHoffnerbecause the Plaintiff here could not see
hazards in the water like the Plaintiff Hoffner could see the ice. Furthermore, the Plaintiff
here has noted that all of the exits — excepbtiefrom which he entede- were locked once he
obtained the hoses.

Looking at the this evidence in the light most favorable to the non-moving party, the
Court finds that Plaintiff has put forth enough @nde to create a genuirssuie of material fact
regarding whether a special aspect exSee Lugp464 Mich. at 518, 629 N.W.2d at 387 (“The
condition might well be opennd obvious, and one would likelye capable of avoiding the
danger. Nevertheless, this situation [] present[shsaisubstantial risk afeath or severe injury
to one who fell . . . that it would be unreasonably dangerous to maintain the condition, at least
absent reasonable warnings or ottemedial measures being taken.”).

3. Negligence in Creating the Condition

Furthermore, even outside of the opewl @bvious danger doctrine, the Supreme Court
of Michigan has held that preress liability may also be found asresult of injues resulting
from unsafe conditions caused by the “actiwegligence” of the owner or the owner’s
employees; or if the owner or employeather knew or should have known of the unsafe
condition. SeeClark v. Kmart Corp. 465 Mich. 416, 419, 634 N.W.2d 347, 348-49 (2001)
(quotingCarpenter v. Herpolsheimer's CQ78 Mich. 697, 271 N.W. 575 (1937)).

Given the facts of a given caske Michigan Supreme Courtsialso found that actual or
constructive notice on behalf the invitor can be inferBsk Whitmore v. Sears, Roebuck &, Co.
89 Mich. App. 3, 8, 279 N.W.2d1B, 321 (1979) (“Notice may be inferred from evidence that
the unsafe condition has existed for a lengthimoke sufficient to have enabled a reasonably

careful storekeeper ttiscover it. . . .").
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Plaintiff argues that Defendant “shoutdve known about the flooded tank wash room
because all evidence shows ttieg tank room was flooded because a hose washing machine was
left on and only Trimac employees . . . operated the tank wash room and its hose washing
machine.” Dkt. No. 22 at 19. To make this poligintiff points to the ecident report prepared
by Mr. Tim Kuschel, where Mr. Kuschel indicatdtat a supervisor of Defendant informed him
that a hose-cleaning machine was left on over the weekend causing flooding and the accident.
Dkt. No. 22 at 13-14 (citing Dkt. No. 22-11; DKtlo. 22-3 at 12). Plaintiff argues that this
statement is admissible pursuant to Rule 801hef Federal Rules of Evidence, and further
argues that Mr. Kuschel’s inability to recall themeof the supervisor is inconsequential to the
admissibility of the statement.

Defendant argues that Mr. Kuschel's statement is hearsay, and, accordingly, that it should
be disregarded for this summandgment motion. Dkt. No. 18 at 1@iting, amongst other
authority, Alpert v. United StatesA81 F.3d 404, 409 (6th Cir. 2007)). Defendant argues that
without this hearsay evidenceahitiff “can provide no evidence this Court that defendant had
actual notice of the allegedmrdition prior to his fall.”ld.

Looking at the evidence in the light mostvdaable to the non-moving party, this Court
agrees with Plaintiff. The Sixth Circuit h&sund that “it is well sdted that only admissible
evidence may be considered by the trial court in ruling on a motion for summary judgment.”
Wiley v. United State®0 F.3d 222, 226 (6th Cir.1994) (citatioosnitted). Here, the disputed
testimony appears to be double hearsay astdbémony regarding the statement from the
purported Supervisor of Defendant was madgle Mr. Kuschel was deciphering his own
handwriting from his accident repo®eeDkt. No. 22-3 at 12; DktNo. 22-11. Accordingly,

there is a potential prégm of double hearsay as the accidepiort itself and the statement made
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by a supervisor of Defendant would constitute hearsay if they do not satisfy any hearsay
exceptionsSeeFed. R. Evid. 805 (“Hearsay within hearsa not excluded by the rule against
hearsay if each part the combined statements conforwith an exception to the rule.”).

The Sixth Circuit has noted thhtisiness records, suchthge accident report here, “are
potentially fraught with double laesay,” which the Sixth Circuitas explained “exists when a
record is prepared by an employee vitformation supplied by another persoRgak v. Kubota
Tractor Corp, 559 F. App'x 517, 523 (6th Cir. 2014) (quotidgited States v. Gwathne$65
F.3d 1133, 1141 (10th Cir. 2006). In the Sixth Circuit, if information is supplied to a business by
an outsider and captured in a business recordadnsssible for its trutpursuant to Rule 803(6)
if the outsider is himself acting pursuant to a business Bagk,559 Fed. App'x at 523jnited
States v. Cecib15 F.3d 678, 690 (6th Cir. 2010).

If a party seeks to admit a business recordttie truth of the matter it asserts, but the
record contains information provided by an adgsiwho is not under a hiness duty to provide
such information, the outsider's statement nagsindependently admissible pursuant to another
exception to the rule against hears@ge Essex Ins. Co. v. Fidelity & Guar. Ins. Underwriters,
Inc., 282 Fed. App'x 406, 411-12 (6th Cir. 2008) (firglithat an intervi@ transcript was a
business record within the eaning of Rule 803(6), but ultimately finding the transcript
inadmissible because the statements of the ieteee captured in the transcript were not made
in the course of the intervieeg's “regularly conducted buss®eactivity,” and the proponent of
the evidence did not argue thatother hearsay exception appliddijit see Chapman v. Milford

Towing & Service, Inc.499 Fed. App'x 437, 446 (6th Cie012) (finding that statements

! The requirement that the outsidee acting pursuant to a business duty was put in place to help ensure that
statements incorporated into a business record have the same indicia of reliability as th8eeddnited States v.
Yates 553 F.2d 518, 521 (6th Cir.1977) (“The mere fact thatrecordation of the third party statements is routine,
taken apart from the source of thdommation recorded, imports no guatrarof the truth of the statements
themselves.”).
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captured in the written transptiof a telephone conversation neeadmissible for their truth
because the transcript was a bassirecord pursuant to Rule 803(6) and the statement was that
of a party opponent pursuaio Rule 801(d)(2)(A)).

Looking at the evidence in a lightost favorable to the Pldiff, it would appear that the
provider of the information was acting purstiato a business duty when the pertinent
information was supplied to Mr. Kuschel. Mr. Kast specifically testified that he was talking
to a supervisor of the Defendant about thpesvisor's knowledge of Defendant’s businesse
Dkt. No. 22-3 at 12. Thus, despite the facttMr. Kuschel does natcall the spervisor's
name, if the Court construes the testimony irghtlmost favorable to the non-moving party, the
statement appears to satisfy the hearsay m@meint given the standards put forth by the Sixth
Circuit. See Pealh59 Fed. App'x at 52&ecil, 615 F.3d at 690.

However, even if the Court were to determiinat the statements made in the report were
made by a person not under a business duty deige such information, it appears that the
statements would still be admissible because tltepot appear to beshrsay pursuant to Rule
801(d)(2)(D). This Court has examined Ruld@)(2)(D) and found thd{a] statement by an
employee of an organization can bind the ayet vicariously only if the opposite party can
establish the necessary foundatioRéerry v. City of Pontiac254 F.R.D. 309, 315 (E.D. Mich.
2008). To lay that foundi@n this Court stated:

A sufficient foundation to support the introdion of vicarious admissions [] requires

only that a party establish (1) the existence of the agency relationship, (2) that the

statement was made during the course ofrétationship, and (3) that it relates to a

matter within the scope of the agency.

Perry, 254 F.R.D. at 315 (citing, amongst other ca$@syis v. Mobil Oil Exploration &

Producing Se., In¢864 F.2d 1171, 1173-74 (5th Cir. 1989)).
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As is the case here, the DefendanDiawis argued that the testimony of the Plaintiff
concerning the matter at issue in the case didalbwithin the purviewof Rule 801(d)(2)(D)
because the Plaintiff “failed to identify by nartiee [employee of thBefendant] who made the
revealing statement.” 864 F.2d at 1174. Dedp#ieg unable to identify the declarant by name,
the Fifth Circuit focused on all of the surrounding circumstances and the faPlidhmiff's co-
workers testified unequivocally that the mdiual who issued the order in issue was an
employee of the Defendard. Ultimately, the Court emphasized that:

[W]hile a name is not in all cases requited district court shodl be presented with

sufficient evidence to conclude that the peratio is alleged to have made the damaging

statement is in fact a party or an agenthatt party for purposes of making an admission
within the context of Rule 801(d)(2)(D).
Id. (emphasis added).

Here, looking at all of the surrounding cimstances, the Court is presented with a
sufficient foundation to support the introduction of a vicari@anission pursuant to Rule
801(d)(2)(D). Given the uncontedtdacts, the statement was aeato Mr. Kuschel directly
following the accident at Defendant’s facilityPlaintiff testified that he was conducting an
investigation at the facility othe Defendant, and that whi®nducting this investigation of
Defendant he was sure he questioned a supemvidbe Defendant because they worked in the
same buildingSeeDkt. No 18-6 at 9, 11 (deposition pag@4:4-18, 33:4-14). Looking at these
facts in the light most favorabte the non-moving partyhe Court is preséad with a sufficient
foundation to support the introdien of a vicarious admission muant to Rule 801(d)(2)(D).
See Perry254 F.R.D. at 315.

Thus, this Court is able to admit the repputrsuant to Rule 803(6as both levels of

hearsay are satisfied by an exceptid_ooking at the facts, the @dent report appears to have

been made at or near the time of the accitgr¥lr. Kuschel, who had proper knowledge of the
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event as evidenced by his signature and the afatde record, which vgathe same day of the
accidentSeeFed. R. Evid. 803(6)(A); Dkt. No. 22-11. fHuer, looking at the evidence in a light
most favorable to the Plaintiff it appears thag tecord was kept in the course of a regularly
conducted activity and was a regular practice ¥alhg accidents given the fact that the report
contained a procedure of forwarding the fote District Technologies’ Risk Management
division as soon as pob# after the incidenSeefFed. R. Evid 803(6)(B), (C); Dkt. No. 22-11.

There does not appear to beyandication that Mr. Kuschegr another person from Risk
Management at Distribution TecHogies, would be unable to serve as a custodian to show that
the above-mentioned conditions were nfeéeéeFed. R. Evid. 803(6)(D). Lastly, neither the
source of the information nor theethod or circumstances of theeparation indicate a lack of
trustworthinessSeeFed. R. Evid. 803(6)(E)yJnited States v. Hathaway98 F.2d 902, 907 (6th
Cir. 1986) (“Once a foundation is laid, in the ats® of specific and credible evidence of
untrustworthiness, the proper approach is toitittra evidence and permit the jury to determine
the weight to be given the records.”).

Consequently, in light of the admissibiliof Mr. Kuschel’'s accident report, the Court
finds that a genuine isswf material fact exists as to ether Defendant cread the dangerous
condition, and whether it should hakown that the condition existed.

V. CONCLUSION

Accordingly, for the reasondiscussed herein, the ColENIES Defendant’s Motion
for Summary Judgment [#18].

SO ORDERED.

Dated: October 7, 2014
K Gershwin A Drain

Hon.GershwinA. Drain
UnitedStatedDistrict CourtJudge
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