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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Tom D. JOHNSON

Case No. 13-13067
Plaintiff,

V. SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW

AXA EQUITABLE LONG TERM

DisSABILITY PLAN andAXA

EQUITABLE LIFE INSURANCE

COMPANY,

Defendants.

/

ORDER GRANTING DEFENDANTS’ RENEWED MOTION TO DISMISS [39] AND
DENYING PLAINTIFF 'SMOTION TO COMPEL DISCOVERY [43]

On October 4, 2013, Defendants filadMVotion to Dismiss [Dkt. #11]. The
Court held a hearing on the motion on Septer 26, 2014. The same day, the Court
issued an Order [36] denying Defendaniotion to Dismiss whout prejudice and
granting the parties a 60-dagriod of discovery for the purpose of completing their
arguments presented at the hearing. Onl &2, 2015, Defendants filed a Renewed
Motion to Dismiss [39]. Onuhe 8, 2015, Plaintiff filed a Response [42], to which
Defendants filed a Reply [45n July 22, 2015. Plaiftialso filed a Motion to
Compel Discovery [43] on June 8, 2015. On July 22, 2015, Defendants filed a

Response [46], to which Plaintiff filed a Reply [48] on August 18, 2015.
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For the reasons stated below, DeferisdaRenewed Motion to Dismiss [39] is

GRANTED. Plaintiff's Motion to Compel Discovery [43] BENIED.
FACTUAL BACKGROUND

At some point prior to 1988, Deidant AXA Equitable Life Insurance
Company established Defend&XA Equitable Long Term Disability Plan, of which
Plaintiff was a participant. Equitable ike Plan Administrator. The Plan gives
Equitable the right to amend the Plart &y time by instrument in writing, duly
executed and acknowledged and delivered déoTttustee.” The version of the Plan in
place on January 1, 1988cluded cost-of-living adjustents (COLAS) to increase
disability benefits over time.

In September 1990, Equitable’s OffiseCommittee on Benefit Plans decided
to incorporate the Plan into a new “flexibbenefits plan,” which would eliminate
COLAs. Equitable’s Board dbirectors adopted a resoloii approving the proposed
changes, including the elimination of C&s. The resolutionwas not duly executed,
acknowledged, or delivered to the tess pursuant to the Plan’s amendment
procedures. In late 1990 early 1991, Equitable distiibed a benefits enrollment
guide for the 1991 Plan year, informing Bllan participants that COLAs had been
eliminated from the Plan.

Plaintiff suffered a disabling stroke iRebruary 1991. He began receiving
long-term disability benefiten August 1991. Plaintiff aatinued receiving benefits
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until June 2012, butever received COLAs. Plaifftiestimates thahe would have
received at least $706,278 in CA&x if they had been paid.

In 1995, while Plaintiff wa in bankruptcy proceedings, i#sued a subpoena to
Defendants seeking informatido defend against creditors’ attempts to attach his
disability benefits. Defendangent a letter to Plaintiff'&ttorney in Mg 1995 with
an unamended copy of the 1988 Plan atdchrepresenting ias the operative
document concerning Plaintiff's entitlementltenefits. Though the attached copy of
the Plan provided for COLAs, Plaintiffid not investigate hientitlement to COLAS
until a “similar disclosure” triggerkhis suspicions years later.

On May 31, 2011, Plaintiff began corregpag with Equitable in an effort to
obtain COLAs he believed were wrondy withheld. Equitable responded on
February 15, 2012, denying his requésr COLAs and asseng that the 1990
resolution had eliminated @@s. Plaintiffs appeal ofthe denial was denied by
Equitable’s Benefitg\ppeals Committee on December 3, 2012.

ANALYSIS

Defendants move to dismiss Plainsfftomplaint pursuant to Federal Rule of
Civil Procedure 12(b)(6). On a Rule (b6) motion to dismiss, the Court must
“assume the veracity of [the plaintiff's] Weleaded factual allegations and determine

whether the plaintiff is entitled to legal relief as a matter of lawltCormick v.



Miami Univ., 693 F.3d 654, 658 (6t@ir. 2012) (citingAshcroft v. Igbal, 556 U.S.
662, 679 (2009)Mayer v. Mylod, 988 F.2d 635, 638 (6th Cir. 1993)).
L. Benefits Claim

Plaintiff brings a claim to ecover withheld benefits under
29 U.S.C. 8§ 1132(a)(1)(B). Plaintiff gwes that Defendants enmgfully withheld
COLAs, since the amendment that putpdrto eliminate his entitlement to COLAs
was procedurally deficient and therefore imdalDefendants argue, inter alia, that the
claim must be dismissed as time-barred. The Court ajrees.

The parties agree that the statute of limitations for this claim expired six years
after Plaintiff knew, or through the exesei of reasonableildyence should have
known, the facts constituiy the alleged violation.See Bender v. Newell Window
Furnishings, Inc.,, 681 F.3d 253, 272 (6th Cir. 2P). In 1995, when Plaintiff
requested information relevant to his ctedi’ attempts to attach his benefits,
Defendants sent Plaintiff (through counselgtier indicating that he was entitled to
benefits as set forth in the attachedhpd'ocument, which showlePlaintiff entitled to
COLAs. If Plaintiff had exagised reasonable diligence, ¢muld have discovered the

alleged deficiencies in the COLA-elimitag amendment soon after receiving this

! Plaintiff does not allege that the procemludeficiencies (consisting of a failure to
execute amendment documents in a cera@ty and deliver them to the plan
trustee) harmed him or any other plan ey, or even posed a risk of such
harm. Defendants argue that the adment was therefore valid despite the
deficiencies, rendering Plaintiff's claim miggss. The Court’s conclusion that the

claim is time-barred renders it ugressary to reach this issue.
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letter. Indeed, Plaintiff has conceded tihat discovered the deficiencies after an
inquiry triggered by a “similadisclosure.” The Court énefore holds that the six-
year statute of limitations accrued at or nibartime Plaintiff received the 1995 letter,
expiring in 2001 or 2002—many years before Plaintiff braukis suit.

The limitations period was not tell under the applicable “fraudulent
concealment” doctrine. It would havedn tolled only if D&endants concealed the
facts underlying the claim through affirmatigets or misrepresentations, rather than
mere nondisclosurelTechner v. Greenberg, 553 F. App’x 495, 66 (6th Cir. 2014). If
anything, Defendants affirmativel§isclosed Plaintiff's entitlement to COLAs when
they sent the 1995 letter; Plaintiff has ralkeged that, subsequently, Defendants
affirmatively covered up that entitlement thre alleged deficiencies in the COLA-
eliminating amendment.

Because the statute of limitations exgireefore Plaintiff filed his benefits
claim, Defendants’ motion to dismiss the claim is granted.

[I.  Breach of Fiduciary Duty

Plaintiff brings a claim for bwexh of fiduciary duty pursuant to
29 U.S.C. 8§ 1132(a)(3). Plaintiff allegehat Defendants violated their fiduciary
duties by failing to verify that the COL-Aliminating amendment followed plan
procedures and by depriving particiggnof COLAs despite knowing that the
amendment was invalid. Plaintiff seekscharge of the wrongfully withheld benefits
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and disgorgement of Defendants’ profitSefendants argue that Plaintiff's breach of
fiduciary duty claim must be dismissed besait asserts the same injury as Plaintiff's
claim for benefits, which cabe adequately remedied by tblaim for benefits. The
Court agrees.

Plaintiff's breach of fiduciary aty claim must be dismissed undgochow v.
Life Ins. Co. of N. Am., 780 F.3d 364 (6th Cir. 2015) (en banc). Rwehow court
articulated the following rule:

A claimant can pursue a breachfiduciary-duty claim under

8 502(a)(3), irrespective of the degrof success obtained a claim for

recovery of benefitainder § 502(a)(1)(B), omlwhere the breach of

fiduciary duty claim is based on amury separate and distinct from the

denial of benefits or where the remedy afforded by Congress under §

502(a)(1)(B) is otherwisshown to be inadequate.
Id. at 372 (citingGore v. El Paso Energy Corp. Long Term Disability Plan, 477 F.3d
833, 840-42 (6th Cir. 2007)).The Sixth Circuit held that allowing a plaintiff “to
recover disgorged profits under 8§ 502(a)(B addition to his recovery [of withheld
benefits] under 8§ 502(a)(1)(B), based ondlaem that the wrongful denial of benefits
also constituted a breach @ifluciary duty, would ... result in an impermissible
duplicative recovery.”ld. at 371. Although Plaintiff attepts to distinguish this case
from Rochow with respect to the actsonstituting the alleged breaches, the Sixth

Circuit made clear that “ERISA remedieg @oncerned with the adequacy of relief to

redress the claimant’s injury, not thetur@ of the defendant’s wrongdoing.1d.



Absent a showing that a benefitaioh cannot make the plaintiff wholag relief is
available on a breach of fiduciary duty claihal. at 372.

Plaintiff has not shown that he was igdrby the alleged breach of fiduciary
duty in any way other than eéhwithholding of CQAs. Nor has he shown that an
award of withheld COLAs psuant to his benefits @im would be inadequate to
redress that injury. Accordinglyhe Court is boundby the holding inRochow to
dismiss the breach of fiduciary duty claim.

[ll.  Motion to Compel

After holding a hearing on Defendants’ original motion to dismiss, the Court
granted the parties a 60-dayripd of discovery for theurpose of completing their
arguments presented at the hearingain@ff subsequently promulgated discovery
requests. In his Motion to Compel, Plaiihisserts that the requests were designed
“to determine whether, when, and howvguttable actually adopted a formal plan
amendment eliminating the COLAs ... anddetermine development of the state of
mind within Equitable about the effectivess of the 1990 amendment attempt.”
Plaintiff asks the Court to compBkefendants to respdrto the requests.

The Court will not do so. Discovery cannot cure the fatal deficiencies in
Plaintiff's claims described above. Tibe extent the Court suggested otherwise
following the hearing on Plairtis original motion to disnss, the Court erred.

Plaintiff's motion to compel is denied.



CONCLUSION
For the reasons stated above,
IT IS ORDERED that Defendants’ Renewed dtlon to Dismiss [39] is
GRANTED.

IT IS FURTHER ORDERED that Plaintiff's Motionto Compel [43] is

DENIED.
SO ORDERED.
s/Arthur J. Tarnow
ArthurJ. Tarnow
Dated: November 13, 2015 Sendmited State®istrict Judge



